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VOLUME    II. 


CHAPTER  XV. 

PRIVILEGES  OP  WITNESSES. 

^89.   Confidential  Communications, 

a.  Privilege  is  That  of  the  Client,    b.  Extent  of  Rule, 

c.  What  Constitutes  Waiver  of  Privilege. 

d.  Views  of  a  Prominent  Text-writer. 

e.  Review  of  Authorities, 
UdO,  Self-Critninating  Evidence. 

a.  Generally  Applied  to  Criminal  Cases. 

b.  Application  of  the  Principle, 
291.  Immunity  From  Arrest. 

a.  Policy  of  This  Protection, 

b.  Process  on  Non-resident  Witness. 

c.  Service  Obtained  by  Fraud,     d.    When  Mandamus  Lies. 

e.  Habeas  Corpus  Invoked  when. 

f.  Witness  Excluded  From  Court  Room  when. 

g.  Punishment  for   Contempt,     h.  Review  of  Authorities. 

§  289.  Confidential  Communications. 

a.  Privilege  is  That  of  the  Client. — Confidential  communica- 
tions between  attorney  and  client  are  not  to  be  revealed  at  any  time. 
The  privilege  is  that  of  the  client.  Counsel  are  incompetent,  even 
if  they  wish  to  tesjify  to  such  communications.  Chirac  v.  Hein- 
icker,  24  U.  S.  11  Wheat.  280, 6  L.  ed.  47f ;  Andrews  v.  Solomon^  1 
Pet  C.  C.  356;  Ehoades  v.  Selin^  4  Wash.  C.  C.  718;  Murray  v. 
I>(ywlmg^  1  Cranch,  C.  C.  151;  Parlchurst  v.  Lowten^  2  Swanst. 
216;  Oresley  v.  MousUy,  2  Kay  &  J.  288,  2  Jur.  K  S.  156. 

b.  Extent  of  Bule. — ^The  rule  extends  to  an  interpreter  between 
attorney  and  client,  but  not  to  a  student  in  the  office  of  an  attorney, 
not  consulted  professionally,     Andrews  v.  Solomon^  1  Pet.  C.  C. 
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356;  Parker  v.  Carter^  4  Munf.  273;  Barnes  y.  Ra/rria^  7  Cnsh.  676; 
Holmam,  v.  KimbaUj  22  Vt.  555;  Du  Barre  v.  Livette^  Peake,  77. 

Communications  to  attorney's  clerk  by  client,  about  suit  pending, 
or  when  the  clerk  is  acting  on  behalf  of  his  master,  is  privileged » 
LancUiberger  v.  Oorham^  5  Cal.  450;  Sibley  v.  Waffle^  16  N.  Y. 
180;  Taylor  v.  Foster,  2  Car.  &  P.  195. 

Agent  of  attorney  caimot  be  examined  as  to  communications 
with  client  on  subject  of  the  action  to  prove  his  identity.  Parkins 
V.  Hawkshaw,  2  Stark.  239. 

Attorney's  clerk  is  not  privileged  from  answering  whether  he  re- 
ceived a  particularpaper  from  client.  Eickev.  NokeSyM.ooA.&  M.303. 

Fact  of  retainer  of  an  attorney  is  not  within  the  privilege.  Attor- 
ney may  be  asked  who,  and  in  what  character  his  client  employed 
him.  FoTshaw  v.  Lewis,  1  Jur.  N.  S.  263;  Levy  v.  Pope,  Mood  & 
M.  410;  Martin  v.  Anderson,  21  Gta.  301;  Gower  v.  Emery,  18  Me. 
79;  Brown  v.  Paysofi,,  6  N.  H.  443;  Beckwith  v.  Benner,  6  Car.  & 
P.  681;  Chirac  v.  Reinicker,  24  U.  S.  11  Wheat.  280,  6  L.  ed.  474, 

The  rule  extends  to  facts  disclosed  to  counsel  by  client  upon  an 
application  to  draw  a  deed  {Linthicum  v.  Remhigton,  5  Cranch,  C, 
C.  546);  but  not  to  the  protection  of  communication  made  to  a  mere 
conveyancer,  or  to  a  scrivener,  or  an  attorney  employed  to  draw  a 
deed  merely,  without  giving  any  legal  advice  in  regard  to  it.  Mai- 
thewi  Estate,  5  Pa.  L.  J.  Rep.  149;  Randd  v.  Yates,  48  Miss.  685; 
Hatton  V.  Robinson,  14  Pick.  416;  Borum  v.  Fonts,  15  Ind.  50;  De 
Wolf  V.  Strader,  26  111.  225;  HMard  v.  Haughian,  79  K  Y.  54. 

Facts  not  confidentially  communicated  by  client  are  not  privi- 
leged. Chirac  v.  Reinicker,  supra;  Rhoades  v.  Selin,  4  Wash. 
C.  C.  715;  Bank  of  Columbia  v.  French,  1  Cranch,  C.  C.  221. 

c.  What  Constitutes  Waiver  of  Privilege, — It  cannot  be 
doubted  that  if  a  client  in  his  lifetime  should  call  his  attorney  as 
a  witness  in  a  legal  proceeding  to  testify  to  a  transaction  taking 
place  between  himself  and  his  attorney  while  occupying  the 
relation  of  attorney  and  client,  such  act  would  be  held  to  consti- 
tute an  express  waiver  of  the  seal  of  secrecy  imposed  by  the 
statute,  and  can  it  be  any  less  so  when  the  client  has  left  written 
or  oral  evidence  of  his  desire  that  his  attorney  should  testify  to 
facts  learned  through  his  professional  relations  upon  a  judicial 
proceeding  to  take  place  after  his  death  ?  We  think  not.  If  the 
calling  of  £^  attorney  as  a  witness  in  behalf  of  his  client  is  an 
express  waiver  of  the  seal  of  secrecy  imposed  by  the  statute,  is  not 
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also  the  calling  of  a  physician  as  a  witness  by  his  patient  such  a 
waiver  ?  Alberti  v.  ]\^ew  York^  L,  E.  <&  W.  R.  Co.  6  L.  R.  A. 
765, 118  N.  Y.  77;  Re  Coleman,  111  N.  Y.  220. 

A  party  cannot  be  asked  as  a  witness  whether  he  is  willing  to 
waive  his  privilege  as  to  confidential  communications  with  a 
physician.     McConnM  v.  Osage^  8  L.  R.  A.  778,  80  Iowa,  293. 

The  proposition  that  the  privilege  may  be  waived  is  also  sus- 
tained by  the  following  cases:  Gyer  v.  Irwin,  4  U.  S.  4  Dall. 
107,  1  L.  ed.  762;  Tipton  v.  Harris,  Peck,  414;  Green  v.  Bon- 
affon,  2  Miles  (Pa.)  219;  Woods  v.  Davis,  34  N.  H.  328;  Stewart 
V.  Howard,  15  Barb.  26;  Farmer  v.  RMins^  47  How.  Pr.  415; 
Randall  v.  CrandaU,  6  Hill,  342;  Washburn  v.  Phelps,  24  Vt.  506. 

d.  Views  of  a  Prominent  Text-writer, — There  is  a  uniform- 
ity in  all  the  judicial  decisions  upon  the  right  of  the  client  to 
waive  his  privilege.  That  secrecy  which  covers  the  confidential 
communications  made  by  the  client  to  his  legal  adviser  can  only  be 
lifted  by  the  client  himself.  The  client  may  remove  the  prohibi- 
tion by  consenting  that  his  cousel  should  be  examined.  Merle 
V.  Moore,  Ryan  &  M.  390.  But  such  consent  cannot  be  implied 
by  the  client  merely  calling  the  lawyer  as  a  witness  without  exam- 
ining him  as  to  such  communications.  Vailkmt  v.  Dodemead,  2 
Atk.  546;  £at^  v.  Kinsey,  1  Cromp.  M.  &  R.  38.  Though  such 
privilege  may  be  waived  by  the  client  the  waiver  must  be  clear 
and  express.  Tate  v.  Tate,  75  Va.  522.  And  it  is  not  a  suffi- 
cient waiver  that  the  client  has  called  the  legal  adviser  as  a 
witness  in  his  behalf  (Montgomery  v.  Pickering,  116  Mass.  227, 
231),  nor  that  the  client  has  taken  the  stand  as  a  witness.  Bigler 
V.  Reyker,  43  Ind.  112;  Duttenhofer  v.  State,  34  Ohio  St.  91;  Al- 
derman V.  People,  4  Mich.  414;  Barker  v.  Kuhn,  38  Iowa,  392. 
But  see  Wohurn  v.  Henshaw,  101  Mass.  193.  See  Hageman^ 
Privileged  Communications,  §  151. 

As  a  general  rule,  there  can  be  no  privilege  in  a  third  person's 
interference  between  man  and  woman  in  their  negotiations  for 
marriage,  to  prevent  the  same.  Cooley,  Torts,  215n;  Townshend, 
Slander  and  Libel  (3d  ed.)  450;  "  The  Count  Joayines "  v.  Ben- 
neU,  5  Allen,  170. 

The  truth  must  be  established  by  competent  evidence  with  as 
much  certainty  as  would  be  necessary  to  convict  under  an  indict- 
ment for  the  same  offense;  if  a  material  part  of  the  justification  fails, 
then  all  fail.     Townshend,  Slander  and  Libel,  §§  357, 359, 404, 408. 
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The  evidence  of  a  waiver,  however,  must  be  distinct  and 
unequivocal.  In  Montgoinery  v.  Pickering^  116  Mass.  231,  the 
plaintiff  herself  testified,  and  called  as  a  witness  one  who  had  been 
her  legal  adviser  in  reference  to  the  transaction  in  question.  He 
was  not  asked  as  to  his  communication  with  his  client,  but  he  was 
cross-examined  by  defendant's  counsel  as  to  all  matters  of  fact  which 
came  to  her  knowledge  before  the  execution  of  the  deed.  After  the 
evidence  was  all  in  he  was  recalled  and  asked  by  the  defendant 
what  conversation  he  had  as  counsel  with  the  plaintiff  in  reference 
to  making  the  deed  and  giving  the  receipt,  and  for  what  reason 
he  delivered  the  deed  or  advised  it.  But  it  was  ruled  that  what 
passed  between  counsel  and  client  was  not  admissible,  and  the  evi- 
dence was  excluded.  It  was  contended  that  this  ruling  was 
wrong,  because  exclusion  of  the  evidence  offered  is  a  privilege 
which  the  client  may  waive,  and  in  this  case  has  waive^,  by 
becoming  a  witness  in  her  own  behalf.  But  this  alone,  the  court 
held,  does  not  amount  to  such  a  waiver.  1  Whart.  Ev.  §  584. 
But  the  privilege  is  only  for  the  benefit  of  the  client,  and  there  is 
no  ground  for  protection  when  he  waives  it.  1  Greenl.  Ev.  §  243; 
1  Starkie,  Ev.  p.  40;  Benjamin  v.  Coventry^  19  Wend.  353;  Jus- 
tice Campbell  in  Hamilton  v.  People^  29  Mich.  183. 

e.  Review  of  Authorities. — The  rule  as  to  confidential  com- 
munications does  not  extend  to  third  persons  present  at.  a  confer- 
ence between  attorney  and  client.  Hoy  v.  Mon*iSy  13  Gray,  519; 
Goddard  v.  Oa/rdner^  28  Conn.  172. 

If  client  examines  his  attorney  as  a  witness,  he  waives  the  priv- 
ilege, and  upon  cross-examination  he  must  answer  generally. 
Crittenden  v.  Strother^  2  Cranch,  C.  C.  464;  King  v.  Barrett^  11 
Ohio  St.  261;  Wdburn  v.  Hemhaw,  101  Mass.  193. 

On  waiver  or  consent  by  client,  attorney  may  be  required  to 
testify.  Benjamin  v.  Coventry^  19  Wend.  353;  FoasUr  v.  Schriher^ 
38  111.  172;  Piddles  v.  Aikin,  29  Mo.  453. 

Attorney  cannot  claim  privilege  as  to  conveyance  by  bankrupt 
and  wife  to  him,  and  by  him  to  wife,  there  being  no  action  pend- 
ing. Be  Bellis,  3  Ben.  386,  8  Am.  L.  Reg.  K  S.  747,  38  How. 
Pr.  79,  3  Nat.  Bankr.  Reg.  199;  Be  Aspinwall,  10  Nat.  Bankr. 
Reg.  448. 

Privileged  communications  between  attorney  and  client  include 
all  made  for  the  purpose  of  professional  advice,  whether  it  relates 
to  a  suit  pending  or  contemplated,  or  to  any  other  proper  matter 


PKIYILEGES  OF  WITNESSES.  647 

for  such  advice.  Bigler  v.  Beyner^  43  Ind.  112;  Yates  v.  Ohn- 
^ted^  56  N.  Y.  632;  Johnson  y.  Sullivan^  23  Mo.  474;  Britton  v. 
Lorem,  45  K  Y.  51;  Wetherhee  v.  Ezekiel,  25  Vt.  47;  McLeUan 
V.  LongfeUov)^  32  Me.  494;  Games  v.  P/a^^,  4  Jones  &  S.  361, 
15  Abb.  Pr.  K  S.  337, 59  N.  Y.  405;  Minet  v.  Morgan,  L.  E.  8  Ch. 
"361;  Bowman  v.  Norton,  5  Car.  &  P.  177;  Clark  v.  d7Zar>k,  1 
Mood.  &  E.  3;  Cromack  v.  Reathcote,  4  Moore,  357,  2  Brod.  & 
B.  4;  Bex  v.  Withers^  2  Campb.  578;  Herring  v.  Clobery,  1  Phill. 
-94;  ^flkwi  V.  i^T^&i?,  80  N.  Y.  394;  ^(?o^  v.  Wright,  84  N.  Y.  72. 

The  communication  to  be  privileged  must  be  to  the  attorney  in 
the  character  of  legal  adviser  and  in  regard  to  the  business  about 
which  the  legal  advice  is  sought.  Earle  v.  Grout,  46  Vt.  113. 
€fhilds  V.  Delaney,  1  Thomp.  &  0.  506;  McMannMS  v.  State,  2 
Head,  213;  Flack  v.  Neill,  26  Tex.  273;  Branden  v.  Gowing,  7 
Rich.  L.  459;  Wilson  v.  RastaU,  4  T.  E.  753. 

Refusal  of  client  to  allow  his  solicitor  to  disclose  professional 
•communications  is  not  to  be  treated  in  the  same  manner  as  if  he 
had  kept  a  material  witness  out  of  the  way.  Wentnjoorth  v.  Lloyds 
10  H.  L.  Cas.  589, 10  Jur.  K.  S.  961,  33  L.  J.  Ch.  688, 10  L.  T. 
N.  8.  767. 

The  privilege  extends  to  information  derived  from  books  or 
papers  shown  attorney  as  such  by  client,  and  to  their  condition 
and  appearance,  and  to  written  statements  by  a  party  to  his  coun- 
sel. Crosby  v.  Berger,  11  Paige,  377,  5  L.  ed.  168;  Newton  v. 
Berrerford,  1  Yoimge,  377;  Bolton  v.  Liverpool,  1  Myl.  &  K. 
58;  Greenough  v.  GaskeU,  1  Myl.  &  K.  98;  Bichards  v.  Jackson 
18  Ves.  Jr.  472;  Glegg  v.  Legh,  4  Madd.  193;  Huglies  v.  Bid 
duiph,  4  Euss.  190;  Badcliffe  v.  Fursman,  2  Bro.  P.  C.  514: 
GreerJ4iw  v.  Kim,g,  1  Beav.  137;  Clea/ve  v.  Jon^,  7  Exch.  421,  21 
L.  J.  Exch.  105;  Wheatley  v.  Williams,  2  Gale,  140,  1  Mees.  A: 
W.  633;  Gray  v.  Fox,  43  Mo.  570;  Dietinch  v.  MitcheU,  43  111.  40. 

An  attorney  who,  as  such,  has  been  intrusted  with  papers  is  not 
bound  to  produce  them  iu  evidence  on  the  call  of  the  opposite 
party  or  of  a  third  person.  Kellogg  v.  Kellogg,  6  Barb.  116; 
People  V.  Benjamin,  9  How.  Pr.  419;  Durkee  v.  Ijda/nd,  4  Vt. 
612;  Lynde  v.  Jvdd,  3  Day,  499. 

All  papers  intrusted  to  an  attorney  in  professional  confidence 
are  not  necessarily  confidential  communications.  MitcheWs  Case, 
12  Abb.  Pr.  249. 

An  attorney  having  receipts  which  his  client  could  be  compelled 
to  produce  can  also  be  compelled  to  produce  them  or  testify  as  to 
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their  contents.    Andrews  v.  Ohio  <6  M.  R.  Co.  14  Ind.  169;  -£a? 
parte  Mcmlshy^  13  Md.  626. 

Communications  to  a  person  supposed  to  be  an  attorney,  but 
who  is  not,  are  not  privileged.    Fountam  v.  Yowag^  6  Esp.  113. 

Attorney  will  be  prevented  from  communicating  his  client's 
secrets  even  after  he  is  struck  off  the  roll.  The  privilege  endures 
forever.  Cholmondely  v.  Clinton^  19  Ves.  Jr.  268;  B<mk  of  Utica 
V.  Mersereom^  3  Barb.  Ch.  528,  596,  5  L.  ed.  998,  1024. 

An  attorney  is  not  bound  to  give  evidence  against  his  client  on 
a  charge  of  forgery.     Rex  v.  Dixon^  3  Burr.  1687. 

An  attorney  may  be  required  to  disclose  facts  learned  from 
other  persons  or  sources  than  his  client.  Ford  v.  Tenamt^  9 
Jur.  N.  S.  292,  32  Beav.  162;  Crosby  v.  Berger,  11  Paige,  377,  5 
L.  ed.  168;  Rogers  v.  Doure^  Wright  (Ohio),  136;  Hunter  v.  Wat- 
son^ 12  Cal.  363;  Beeson  v.  Beeson^  9  Pa.  279;  Brovm  v.  Foster^ 
1  Hurlst.  &  N.  736,  3  Jur.  N.  S.  245,  26  L.  J.  Exch.  249. 

He  may  also  be  required  to  testify  as  to  acts  done  by  his  client 
in  his  presence  {Patten  v.  Moor^  29  IN'.  H.  163);  as  that  his  client 
swore  to  and  signed  an  answer  {Doe  v.  Andrews^  Cowp.  845); 
whether  he  has  a  particular  document  of  his  client's  {Dwyer  v. 
CoUins,  7  Exch.  639,  16  Jur.  569,  21  L.  J.  Exch.  225);  and  to  his 
client's  handwriting  {Hurd  v.  Moring^  1  Car.  &  P.  372;  Johnson 
V.  Da/ceme^  19  Johns.  134);  and  to  the  contents  of  a  notice  to 
produce  a  paper  served  on  him  {Spencdey  v.  Schuleriberg^  7  East^ 
357,  3  Smith,  325);  and  to  statements  to  client  by  others  or  by 
others  to  client  in  his  presence  {GaUagher  v.  WiUiamson^  23  CaU 
331);  or  to  communications  made  by  one  party  to  his  attorney  in 
presence  of  the  other  party.  Whiting  v.  Barney^  30  N.  Y.  330;. 
Dunn  V.  Amos^  14  Wis.  106;  Hemenway  v.  Smithy  28  Vt.  701. 

Where  attorneys  both  engage  in  a  wrongful  act,  the  former  can- 
not refuse  to  disclose  the  facts,  on  the  ground  of  privilege.  Dud- 
ley V.  Beck,  3  Wis.  274. 

Where  both  parties  have  same  attorney,  communication  to  him 
in  his  common  capacity  is  not  privileged.  Baugh  v.  Cradoche,  1 
Mood,  ife  K.  182;  Cleeve  v.  Powell,  1  Mood.  &  E.  228;  Perry  v. 
Smith,  9  Mees.  &  W.  681,  Car.  &  M.  554;  Doe  v.  Carr,  Car.  & 

M.  123. 

A  solicitor  acting  for  two  clients  in  a  matter  is  privileged,  up- 
on examination  before  the  court,  from  disclosing  to  one  client 
professional  instructions  given  to  him  by  the  other.  Re  Uhsdelly 
27  L.  T.  N.  S.  460,  21  Week.  Kep.  70. 
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Information  given  by  a  client  from  which  an  attorney  drew  a 
complaint  is  privileged,  although  the  complaint  was  not  sworn 
to  or  read  over  to  the  client.    Armstrong  v.  People^  70  N.  Y.  38. 

If  the  attorney  who  draws  a  will  is  employed  to  contest  its 
probate,  he  cannot  claim  privilege  from  testifying.  Skeridcm  v. 
Houghton,  16  Hun,  628. 

Where  a  will  is  contested  on  the  ground  of  fraud,  forgery  or 
mistake,  instructions  for  the  making  of  the  will  received  by  an 
attorney  are  not  privileged  communications.  lie  Chajpntcm,  27 
Hxin,  573;  Pear  sail  v.  Elmer,  5  Redf.  181. 

A  judge  is  bound  to  decide  the  preliminary  question  of  a  fact 
whether  a  communication  is  privileged  or  not.  Cleave  v.  Jonea^ 
7  Exch.  421,  21  L.  J.  Exch.  105;  Bacon  v.  Frisbie,  80  N.  Y.  394. 

An  application  for  a  patent  which  is  pending  in  the  patent  of- 
fice is  not  privileged  communication,  so  as  to  make  it  inadmissible 
in  evidence  against  the  applicant.     Edison  Electric  Light  Co.  v. 
United  States  Electric  Lighting  Co,  45  Fed.  Rep.  55. 

An  attorney  cannot  be  com])elled  by  suhjpce^ia  duc£8  teeiim,  to 
produce  a  letter  written  by  his  client,  when  he  declines  on  the 
ground  of  privilege,  and  there  is  nothing  to  show  why  the  client 
cannot  be  served  with  such  process.  Arnold  v.  Chesebrotighj  41 
Fed.  Rep.  74. 

An  attorney  may  waive  the  privilege  of  his  client  as  to  infor- 
mation acquired  by  a  physician  in  attending  him,  and  may  call 
the  physician  as  a  witness.  Alherti  v.  New  York,  Z.  E,  <&  W. 
R.  Co.  6  L.  R.  A.  765,  118  N.  Y.  77. 

Communications  to  a  law  student,  although  while  he  is  em- 
ployed to  advise  and  assist  in  a  law  suit,  are  not  privileged.  Diev- 
stein  ^.Schvhkagel,  6  L.  R.  A.  481,  131  Pa.  46. 

A  scrivener  who  draws  the  papers  is  not  counsel  of  the  parties, 
and  a  communication  made  to  an  attorney  while  acting  in  the 
capacity  of  a  scrivener  is  not  privileged.  Hanlon  v.  Doherty,  7 
West.  Rep.  385,  109  Ind.  37. 

An  attorney  who  has  drawn  a  will  cannot  excuse  himself  on 
the  ground  of  privilege  or  that  it  was  a  confidential  communica- 
tion. Shei*idan  v.  Houghton,  16  Hun,  628;  He  Chase,  41  Hun, 
203. 

Attorney  having  will  in  his  possession  cannot  refuse  to  produce 
it  on  the  ground  that  he  received  it  as  confidential  communica- 
tion, and  that  as  such  it  was  privileged.  Re  Chapman,  27  Hun^ 
573;  Whdpley  v.  Loder,  1  Dem.  368. 
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Where  will  i&  contested  on  ground  of  fraud,  forgery  or  mis- 
take, instructions  for  making  the  will  received  by  the  attorney 
Are  not  privileged  communications.  Ibid,;  Hebha/rd  v.  Haughian^ 
70  N".  Y.  55,  62. 

An  attorney  may  be  compelled  as  against  his  client  to  prove 
the  existence  of  a  paper  deposited  with  him  by  his  client,  and 
that  it  is  in  his  possession  {Coveney  v.  TannahiU^  1  Hill,  33);  but 
an  attorney  cannot  be  compelled  to  produce  on  mbpoma  duces 
tecurriy  the  papers  of  his  client  deposited  with  him.     Ihid, 

The  privileged  relation  of  attorney  and  client  can  only  exist 
for  lawful  and  honest  purposes.     IMd, 

An  attorney  who  is  present  at  a  business  transaction  between 
his  client  and  another  is  not  privileged  as  to  what  then  passed. 
Ibid. 

The  execution  of  a  deed  or  will  cannot  be  called  the  secret  of 
his  client  {Lord  Say  and  SeaVa  Caae^  10  Mod.  40),  although  he 
is  a  subscribing  witness.  Doe  v.  Andreijos^  Cowp.  845;  Robson 
V.  Kem/p^  5  Esp.  52,  4  Esp.  285;  Ilurd  v.  Moving^  1  Oar.  &  P. 
372;  Johnson  v.  Daverne,  19  Johns.  134;  Sandford  v.  Reming- 
ton, 2  Ves.  Jr.  189;  Kington  v.  Gale,  8  Vin.  Abr.  548,  Bull  N. 
P.  284. 

An  attorney  may  be  required  to  disclose  whatever  act  was  done 
in  his  presence  toward  the  perpetration  of  a  fraud.  Coveriey  v. 
TomnahiU,  1  Hill,  41. 

He  may  be  called  as  a  witness  to  prove  the  existence  of  a  deed 
■and  that  it  is  in  his  possession,  but  cannot  as  a  vedtness  be  com- 
pelled to  produce  it.  Brandt  v.  Klein,  17  Johns.  335;  Jackson 
V.  Jf'  Vey,  18  Johns.  330;  Brard  v.  Ackerman,  5  Esp.  120;  B&oan 
V.  Waters,  1  Mood.  &  M.  235. 

Where  will  is  sought  to  be  set  aside  on  the  ground  of  undue 
influence  communications  by  a  testator  to  an  attorney  who  pre- 
j)ared  the  will  are  not  privileged.  Re  Austin,  42  Hun,  518; 
Ma/tin  v.  Piatt,  51  Hun,  430. 

The  rule  which  excludes  from  evidence  confidential  communi- 
-cations  from  client  to  attorney  does  not  apply  to  cases  of  testa- 
mentary disposition  of  a  client.  Blackburn  v.  Crawford,  70  IT. 
S.  3  Wall.  175,  18  L.  ed.  186. 

Where  an  attorney  is  a  witness  to  a  will  this  is  an  express 
waiver  by  the  testator  of  any  privilege  of  secrecy  as  to  what  was 
5aid  or  done.     Re  Coleman,  111  N.  Y.  220.     See  also  Loder  v. 
Whdpley,  111  N.  Y.  239;  BarOett  v.  Bmm,  56  Hun,  509. 
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An  attorney  may  be  a  witness  to  prove  the  execution  of  a  con- 
tract drawn  by  hiin.  Kaut  v.  Kesaler^  6  Cent.  Rep.  244,  114  Pa. 
^03. 

The  privilege  extending  to  communications  between  attorney 
and  client  is  not  the  privilege  of  the  attorney,  but  of  the  client. 
Morris  v.  Cain^  39  La.  Ann.  712. 

To  entitle  a  party  to  the  protection  accorded  to  privileged  com- 
munications they  must  be  made  to  the  attorney  acting  as  legal 
adviser,  and  must  have  been  made  by  the  client  for  the  purpose 
•of  professional  advice  on  the  subjects  of  his  rights  or  liabilities. 
Caldwell  v.  Dmia^  10  Colo.  481. 

The  privilege  of  an  attorney  under  §  835  of  the  New  York  Code 
is  in  relation  to  the  subject  matter  of  the  action,  and  not  to  the 
fact  of  his  employment  as  attorney.  Hampton  v.  Boylan^  4tt 
Hun,  151. 

Communications  to  an  attorney  in  the  presence  of  both  parties 
for  whom  he  is  drawing  an  agreement  are  not  privileged.  Good- 
win G.  S,  <&  M.  Co.'s  App,  10  Cent.  Rep.  761,  117  Pa.  514. 

Witness  to  will  not  privileged.     Re  Freeman^  46  Hun,  458. 

In  a  suit  to  set  aside  a  will  the  testimony  of  a  physician  who 
attends  on  last  illness  of  the  testator  is  not  admissible.  Heustoji 
V.  Simpson,  14  West.  Rep.  828,  115  Ind.  62. 

An  attorney  may  be  compelled  by  order  of  the  court  to  pro- 
•duce  in  evidence,  and  to  make  discovery  of  a  will  or  other  papers 
in  his  possession,  although  he  did  not  receive  them  from  his 
<;lient,  but  from  a  third  person  not  a  party  to  the  suit.  Zeh  v. 
Glaskin,  22  Jones  &  S.  351;  People  v.  Vail,  1  Cow.  5S9,  2  Cow. 
•623;  Doe  v.  Roe,  1  Mees.  &  W.  207;  Eager  v.  Wiswall,  2  Paige, 
569,  2  lu  ed.  947;  Langslow  v.  Cox,  1  Chitty,  98;  Harris  v. 
AldHt,  2  Chitty,  229;  Fowler's  Petition,  9  Abb.  N.  C.  268; 
Mardey  v.  Bonnel,  11  Abb.  N.  C.  123;  MitckeWs  Case,  12  Abb. 
Pr.  249;  2  Phil.  Ev.  196;  Montrose  v.  Wannamaker,  21  Abb.  N. 
C.  478;  Martine  v.  Alhro,  63  How.  Pr.  215;  2  Story,  Eq.  Jur. 
§  1500;  Wakeman  v.  Bailey,  2  Barb.  Ch.  482,  5  L.  ed.  981. 

§  290.  Self-Criminating  Evidence. 

a.  Generally  Applied  to  Criminal  Cases. — Forcing  a  man  to 
be  a  witness  against  himself  is  contrary  to  the  principles  of  a 
republican  government.  Wynehainer  v.  People,  13  N.  Y.  392; 
Desty,  U.  S.  Const.  189. 

The  constitutional  privilege  of  a  party  which  protects  him  from 
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being  compelled  to  testify  against  himself  does  not  relate  to  ques- 
tions of  property,  but  to  criminal  cases  only.  DevoU  v.  Browiidly 
5  Pick.  448;  Keith  v.  WooniheU,  8  Pick.  217;  Re  Meador,  1  Abb. 
U.  S.  317;  Re  Strouse,  1  Sawy.  605. 

b.  Application  of  Principle. — The  words  "criminal  case"^ 
means  a  case  involving  punishment  for  a  crime  in  an  ordinary 
cruninal  proceeding  (  UniUd  States  v.  Pa/rher^  21  Int.  Rev.  Rec^ 
251;  United  States  v.  DistiUery^  8  Chicago  Leg.  News,  57);  or  oa 
a  charge  of  misconduct  against  a  public  officer.  United  States  v. 
Collins,  1  Woods,  499. 

The  New  York  constitution  provides  that  "  no  person  shall  be^ 
compelled  in  any  criminal  case  to  be  a  witness  against  himself.'^ 
Ridoff  V.  People,  45  N.  Y.  221;  Connors  v.  People,  50  N.  Y.  242;. 
PeopU  V.  Courtney,  94  N.  Y.  490;  Morrill,  Witness,  90. 

The  constitution  of  Georgia,  which  declares  that  "no  person 
shall  be  compelled  to  give  testimony  tending  in  any  manner  ta 
criminate  himself,"  means  that  where  a  person  is  sworn  as  a  wit- 
ness in  a  case  he  shall  not  be  compelled  to  testify  to  facts  that 
may  tend  to  criminate  him.  It  does  not  prevent  the  introduction 
in  evidence,  or  the  exhibition  to  the  jury  of  clothing  or  any  other 
article  taken  from  a  person  accused  of  crime,  where  they  tend  ta 
show  his  guilt.     Drake  v.  State,  75  Ga.  413. 

A  witness  has  the  privilege  of  declining  to  answer  a  question 
which  tends  to  criminate  himself.  State  v.  Crittenden,  38  La. 
Ann.  448. 

A  party  should  not  be  thus  compelled  to  furnish  evidence  against 
himself  to  be  used  in  a  suit  against  him.  Osborne  v.  Wilson,  1 
New  Eng.  Rep.  518,  141  Mass.  307. 

He  cannot  be  compelled  to  be  a  witness  against  himself,  but  by 
consenting  to  take  the  stand  he  waives  the  constitutional  protec- 
tion and  may  be  examined  in  the  same  maimer  as  any  other  wit- 
ness. Connors  v.  People,  50  N.  Y.  240;  People  v.  Guidici,  1 
Cent.  Rep.  722,  100  N.  Y.  503. 

That  the  witness  will  be  subjected  to  a  criminal  charge,  how- 
ever punishable,  is  clearly  a  sufficient  ground  for  claiming  protec- 
tion. United  States  v.  Craig,  4  Wash.  C.  C.  729;  Soutfiard  v. 
Rexford,  6  Cow.  255;  Grannis  v.  Branden,  5  Day,  260;  People 
V.  herriek,  13  Johns.  82;  Ward  v.  People,  3  Hill,  395,  6  Hill,. 
144;  Cloyes  v.  Thayer,  3  Hill,  5G4;  Warner  v.  Lucas,  10  Ohio,. 
336;  Low  v.  Mitchell,  18  Me.  372;  PoimlexUir  v.  Davis,  6  Gratt. 
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481;  Janwin  v.  Scammon,  29  N.  H.  280;  C(^um  v.  Odelly  30  N. 
H.  540;  Pleasant  v.  State^  15  Ark.  624;  State  v.  BUansky,  3  Minn. 
246;  People  v.  iTeKy,  24  K  Y.  74;  Printz  v.  Cheeney,  11  Iowa, 
469;  1  Koscoe,  Grim.  Ev.  231. 

A  witness  cannot  be  compelled  to  answer  questions  that  would 
criminate  himself^  simply  because,  if  prosecuted  therefor,  he  can 
plead  the  Statute  of  Limitations  as  a  defense.  It  seems  that  a 
witness  is  protected  against  testifying  as  to  any  matters  which 
might  subject  him  to  a  criminal  prosecution*  McFadden  v.  Rey- 
nolds (Pa.)  10  Cent.  Eep.  387. 

If  a  witness  was  improperly  compelled,  after  objection  taken  by 
him,  to  answer  questions  tending  to  criminate  him,  it  would  appear 
that  such  answers  would  not  be  admissible  in  evidence  against  him 
should  he  be  subsequently  tried  on  a  criminal  charge.  Reg.  v. 
Coote,  L.  K.  4  P.  0.  599,  42  L.  J.  P.  C.  45;  1  Koscoe,  Orim.  Ev. 
231. 

A  female  witness,  where  she  testified  that  she  had  lived  in  a 
certain  house,  cannot  be  compelled  to  testify  as  to  the  character 
of  such  house.  Com,  v.  Trider^  3  New  Eng.  Eep.  299,  143  Mass. 
180. 

A  witness  cannot  refuse  to  give  evidence  in  proceedings  against 
other  parties  on  the  ground  that  his  testimony  might  criminate 
him,  although  TJ.  S.  Const.,  5th  Amend.,  declares  that  no  person 
shall  be  compelled  to  be  a  witness  against  himself,  as  U.  S.  Bev. 
Stat.  §  860,  is  co-extensive  with  that  provision  of  the  Constitution, 
and  prohibits  the  use  of  such  testimony  against  him  or  his  prop- 
erty in  any  other  case  or  proceeding.  Re  Counsdmam,^  3  Inters. 
Com.  Eep.  326,  44  Fed.  Rep.  268;  Re  Peasley,  44  Fed.  Rep. 

271. 

By  legislation  in  every  one  of  the  American  states,  witnesses 
are  protected  from  criminating  or  degrading  answers,  or  from 
such  answers  as  will  expose  them  to  a  penalty  or  forfeiture.  This 
principle  is  of  very  extensive  application  and  is  reflected  in  the 
decisions  of  most,  if  not  all  of  our  state  tribunals.  State  v.  Fa/r- 
mer,  46  N.  H.  200;  Wilhi/na  v.  MaZone,  14  Ind.  153;  State  v. 
Maa^shaUy  36  Mo.  400;  Rutherford  v.  Com.  2  Met.  (Ky.)  387; 
Taylor  v.  Mclrvin,  94  Dl.  488;  Temple  v.  Com.  75  Va.  892;  Close 
V.  Olney,  1  Denio,  319. 

A  witness  must  speak,  though  the  answer  may  establish  that  he 
owes  a  debt,  or  is  otherwise  subject  to  a  dvil  suit;  but  he  is  not 
bound  to  speak  where  the  answer  may  subject  him  to  a  f orf eiture. 
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or  anything  in  the  nature  of  a  forfeiture  of  his  estate  or  interest. 
Henry  v.  Salma  Bank^  1  N.  T.  83. 

At  this  juncture  it  is  necessary  to  advert  to  a  distinction  which 
is  quite  apt  to  obtrude  itself,  viz:  pecuniary  loss  or  even  liability 
to  a  civil  action  in  no  case  raises  an  exemption  in  favor  of  the 
witness;  he  must  answer  under  such  circumstances,  and  in  fact 
under  all,  where  his  answer  does  not  expose  him  to  criminal  prose- 
cution, or  in  cases  where  the  penalty  or  forfeiture  might  be 
imposed.  Tomey  v.  Kemp^  4  Harr.  &  J.  348;  Cojyp  v.  Uphomh^ 
3  N.  H.  159;  Alexander  v.  Ktiox^  7  Ala.  503;  £iUl  v.  Zovelandy 
10  Pick.  9;  Baird  v.  Cochrcm^  4  Serg.  &  K.  397;  MiUer  v.  Creyon^ 
2  Brev.  (S.  C.)  108;  Judge  of  Probate  v.  Green^  1  How.  (Miss.) 
146;  ZoUicqfer  v.  Turney,  6  Terg.  297;  Gorham  v.  CarroUj  3 
litt  221;  Lowney  v.  Perham^  20  Me.  236;  Hays  v.  Richa/rdaon^ 
1  Gill  &  J.  366;  Com.  v.  Thurston^  7  J.  J.  Marsh.  62;  Harper  v. 
Burrow,  6  Ired.  L.  30;  Ward  v.  Shaw,  15  Vt.  115.  Contra, 
Webster  v.  Lee,  5  Mass.  334;  Appleton  v.  Boyd,  7  Mass.  131. 

§  291.  Immunity  from  Arrest. 

a.  Policy  of  this  Protection. — Public  policy,  the  due  admin- 
istration of  justice  and  protection  to  parties  and  witnesses  alike, 
demand  that  witnesses  while  attending  court  should  be  protected 
from  process.  Palmer  y.  Rowan,  21  Neb.  455;  Mitchell  v.  Hu/ron 
Circuit  Judge,  53  Mich.  541;  Norris  v.  Beach,  2  Johns.  294; 
Scmford  v.  Chaae,  3  Cow.  381;  Re  Healey,  53  Vt.  694;  Halaey  v. 
Stewart,  4  N.  J.  L.  366;  Re  Dickenson,^  3  Harr.  (Del.)  517;  Oreer 
V.  Young,  8  West.  Rep.  440,  120  111.  184;  Henegar  v.  Spamgler 
29  Ga.  217;  Thompson's  Case,  122  Mass.  428;  Bollinger  Y.ElMott, 
72  N.  C.  596;  Newton  v.  Askew,  6  Hare,  319;  Re  Cam,non,  47 
Mich.  481. 

A  citizen  of  another  State  who  comes  into  the  State,  voluntarily 
and  without  subpoena,  for  the  purpose  of  giving  evidence  in  a 
suit  pending  in  this  court,  cannot  be  taken  on  ca.  sa,  while  he 
remains  here  as  a  witness  {Jones  v.  Knauss,  31  N.  J.  Eq.  216; 
Bollinger  v.  Elliott,  72  N.  C.  596;  May  v.  Shumway,  16  Gray, 
86;  Thompson's  Case,  122  Mass.  428;  Person  v.  Pardee,  6  Hun, 
477;  Person  v.  Grier,  66  N.  Y.  124;  Jwneau  Batik  v.  McSpedan, 
6  Biss.  64;  BreU  v.  Brown,  13  Abb.  Pr.  N.  S.  295;  Solom^on  v. 
Ohderhdll,  1  Campb.  229);  and  this  is  so,  though  both  parties  to 
the  suit  are  non-residents.    Henegar  v.  Spongier,  29  Qs,.  217. 

So  the  husband  of  the  party,  who  was  not  a  party,  though  he 
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should  have  been  such,  is  privileged  from  arrest  while  so  attend- 
ing on  the  cause.    Expa/rie  Britten^  4  Jur.  943. 

Instances  of  exemptions  from  arrest  while  remaining  in  attend- 
ance of  court  are  furnished  in  the  cases  of  Richa/rdaon  v.  Ooodaoriy 
2  Va.  Cas.  381,  and  Hcmimerskold  v.  liosey  7  Jones,  L.  629. 

But  where  the  attendance  of  a  vedtness  was  voluntary,  on  ser- 
vice of  summons  merely,  without  an  arrest,  the  plea  of  privilege 
was  overruled.  nardenhrooT^s  Case^  8  Abb.  Pr.  416;  Hopkins 
V.  Cohum^  1  Wend.  292;  PoU^ard  v.  Union  Pac,  R.  Co.  7  Abb- 
Pr.  N.  S.  70;  Legrand  v.  Bedingei'^  4  T.  B.  Mon.  639;  Wilder  v, 
W^dshy  1  McArth.  566;  Huntington  v.  ShultZy  Harper,  452;  Sun- 
ter  V.  ClemUmd^  1  Brev.  167. 

The  rule  applies  to  attendance  before  a  United  States  court. 
Page  v.  Randall,  6  Cal.  32. 

A  party  to  a  suit  or  a  witness  at  the  trial  is  privileged  from 
arrest  while  in  attendance  thereon  and  in  going  and  returning  (1 
Tidd,  Pr.  195;  1  Greenl.  Ev.  §§  316-318;  1  Whart.  Ev.  §  389;  2 
Phil.  Ev.  (4th  Am.  ed.)  280);  or  while  attending  a  reference  before 
a  master  in  vacation.  Vincent  v.  Watson^  1  Rich.  L.  194;  Hudde- 
8on  V.  PHzer,  9  Phila.  95;  Sidgier  v.  Birch,  9.  Ves.  Jr.  69. 

A  witness  is  privileged  from  arrest  while  in  actual  attendance 
upon  the  court  and  for  a  reasonable  time  to  prepare  for  depart- 
ure; not  for  the  whole  term,  nor  while  engaged  in  general  private 
business  after  discharge  from  the  obligations  of  his  subpoena. 
Smyths  v.  Banks,  4  U.  S.  4  Dall.  320,  1  L.  ed.  854. 

A  witness  in  the  circuit  court,  coming  from  another  State,  is, 
while  at  his  lodging  awaiting  the  business  of  the  suit,  privileged 
from  arrest  under  the  authority  of  a  state  court.  HursCe  Case, 
4  U.  S.  4  Dall.  387, 1  L.  ed.  878. 

b.  Process  on  Non-Sesldent  Witness. — The  rule  that  a  sum- 
mons cannot  be  served  upon  a  non-resident  of  the  State  while 
attending  court  in  that  State  as  a  party,  does  not  apply  to  a  case 
in  which  defendant  is  arrested  on  a  criminal  charge,  and  taken 
into  a  foreign  State  to  answer  such  charge.  Byler  v.  Jones,  4 
West.  Eep.  896,  22  Mo.  App.  623;  WiUiame  v.  Bacon,  10  Wend. 
636;  Com.  v.  Daniel,  4  Pa.  L.  J.  Rep.  49;  Moore  v.  Green,  73 
N.  C.  394;  Key  v.  Jetto,  1  Pittsb.  117;  Addicka  v.  Bush,  1 
Phila.  19;  ScoU  v.  Cwrtis,  27  Vt.  762. 

Immunity  from  service  of  process  does  not  extend  to  a  non- 
resident while  present  in  a  court-house,  he  having  come  there 
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in  order  to  be  a  looker-on  during  the  hearing  of  a  cause.  Mclntire 
V.  Mclntire^  5  Cent.  Eep.  431,  5  Mackey,  344. 

c.  Seryice  Obtained  by  Fraud. — Service  obtained  by  fraudu- 
lently inveigling  another  into  the  jurisdiction  is  void  and  will  be 
set  aside.     V<m  Horn  v.  Great  Western  Mfg,  Co,  37  Kan.  523. 

Service  upon  one  induced  by  false  representations  to  come  into 
jurisdiction  of  a  court,  for  the  purpose  of  obtaining  process  upon 
him,  is  to  abuse  the  process,  and  will,  oa  motion,  be  set  aside. 
Byler  v.  Jones^  4  West.  Eep.  896,  22  Mo.  App.  623. 

If  service  of  summons  is  obtained  by  a  wrongful  arrest,  whether 
the  wrongful  act  was  committed  for  the  purpose  of  obtaining 
such  service  or  not,  the  service  should  be  vacated  or  set  aside. 
Tbid, 

d.  When  Mandamus  Lies. — Mandamus  lies  to  set  aside  the 
service  of  a  summons  if  made  upon  one  who  at  the  time  is  out- 
side of  the  jurisdiction  in  which  he  lives,  and  is  there  for  the  sole 
purpose  of  attending  as  a  necessary  witness  in  other  cases.  Mitch- 
eU  V.  Huron  Circuit  Judge^  53  Mich.  542. 

e.  Habeas  Corpus  Invoked  When. — Where  the  person  de- 
sired as  a  witness  is  restramed  of  his  liberty,  e,  ^.,  imprisoned,  or 
in  the  naval  or  military  service,  the  proper  course  is  to  sue  out  a 
writ  of  habeas  corpus  ad  testijicandivm;  for  which  purpose  ap_ 
plication  ought  to  be  made  to  the  court  or  to  a  judge,  upon  alBSdavit 
of  the  party  applying,  stating  that  he  is  a  material  witness,  and 
willing  to  attend.  Upon  this  application  the  court,  in  its  discre- 
tion, will  make  a  rule  or  the  judge  will  grant  his  fiat  for  a  writ 
which  is  then  sued  out,  signed,  and  sealed.  Kapalje,  Wit.  §  301; 
Maxwell  v.  Hives,  11  Nev.  213. 

f .  Witness  Excluded  From  Court  Boom  When. — It  may  in 

some  cases,  be  thought  advisable  to  examine  witnesses  separately 
and  out  of  the  hearing  of  each  other,  with  a  view  to  obviate  the 
danger  of  a  connected  story  among  them,  and  to  prevent  the 
influence  which  the  account  given  by  one  may  have  upon  the 
other.  For  this  purpose,  the  court,  on  the  application  of  counsel, 
has  authority  to  order  the  vritnesses  on  both  sides  to  withdraw 
from  the  court  room,  except  those  on  examination.  Attorneys 
and  counsel  who  are  witnesses  in  the  cause,  and  scientific  witnesses 
are  usually  excepted  from  this  rule.  Scientific  witnesses,  who 
speak  as  to  matters  of  opinion,  would  properly,  if  not  necessarily, 
be  permitted  to  remain  in  court,  because  their  opinion  is  frequently, 
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if  not  generally,  formed  upon  the  facts  which  are  sworn  to  by 
other  witnesses. 

In  a  proper  case,  the  court  may  enforce  the  order  by  commit- 
ting the  witness  for  a  contempt  for  his  refusal  to  obey  the  order; 
but  that  practice  should  not  be  adopted,  except  in  an  extraor- 
dinary case.  And  it  will  be  a  rare  case  indeed,  in  which  any  wit- 
ness can  be  found  who  will  attempt  to  disregard  such  an  order. 
S  Wait,  L.  &  Pr.  (5th  ed.  1885)  597. 

By  statutory  provision  in  many  states,  especially  in  criminal 
•cases,  the  witnesses  produced  on  the  part  either  of  the  people  or 
of  the  defendant,  cannot  be  present  at  the  examination  of  the 
defendant;  and  while  a  witness  is  under  examination,  the  magis- 
trate may  exclude  all  witnesses  who  have  not  been  examined. 
He  may  also  cause  the  witnesses  to  be  kept  separate,  and  to  be 
prevented  from  conversing  with  each  other,  until  they  are  all 
examined.     New  York  Code  Crim.  Proc.  §  202. 

In  civil  actions,  this  rule  is  supported  by  the  following  cases : 
jState  V.  ZeUerSy  7  N.  J.  L.  265;  Erriasmayi  v.  Erris^man^  25  111. 
136;  Johnson  v.  Staie^  2  Ind.  652;  Benaway  v.  Coyne^  3  Chandler, 
214;  Ndson  v.  State,  2  Swan,  237;  McLean  v.  State,  16  Ala.  672. 

This  exclusionary  rule  is  said  to  be  inoperative  in  the  case  of 
the  parties  to  the  litigation  or  their  duly  authorized  agents  {Ryan 
V.  Couch,  66  Ala.  244);  and  Mr.  Justice  Merrick  of  the  Cali- 
fornia Supreme  Court,  has  held  in  a  com^itti^tiveiy  recent  case 
that  the  real  party  in  interest,  though  not  appearing  on  the  record 
AS  such,  is  entitled  to  be  present  throughout  the  trial.  Chester  v. 
Bower,  55  Cal.  46. 

The  decided  cases  upon  this  topic  disclose  a  lack  of  uniformity. 
This  much  appears  to  be  settled,  that  the  power  to  exclude  a  wit- 
ness resides  in  the  court,  and  its  exercise  is  a  matter  of  sound  dis- 
cretion, and  not  the  subject  of  review.  Johnson  v.  State,  2  Ind. 
652;  Errissman  v.  Errissmam.,  25  111.  136.  Any  abuse  of  dis- 
cretionary power,  or  improvident  exercise  of  sound  discretion, 
is  of  course  reviewable  upon  appeal ;  but  ordinarily  in  cases 
affecting  the  sequestration  of  witnesses,  the  exercise  of  the  au- 
thority will  not  be  questioned.     Nelson  v.  State,  2  Swan,  237. 

It  seems  that  where  the  order  of  sequestration  is  disobeyed,  the 

court  may  permit  an  examination  of  the  witnesses  or  reject  their 

testimony  altogether.     BvUiner  v.  People,  95  111.  397;   Jacksoii 

T.  State,  14  Ind.  327.     As  to  the  question  whether  this  exclusion 
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of  witnesses  is  a  matter  of  right  or  of  favor,  the  decisions  are  in 
hopeless  conflict. 

The  weight  of  authority  rather  inclines  to  the  view  that  it  is  a 
matter  of  favor,  which  adjusts  itself  primarily  to  the  discretion  of 
the  trial  court.  Sanvey  v.  Stdte^  68  Ga.  612;  Rex  v.  Ooodere^  17 
How.  St.  Tr.  1015;  Rex  v.  Cook,  13  How.  St.  Tr.  348;  Porter  y. 
State,  2  Ind.  436;  State  v.  Brookshire,  2  Ala.  303;  Sidgreavea  v. 
Myatt,  22  Ala.  617;  Sa/rtorious  v.  State,  24  Miss.  602;  StaU  v. 
FUz&immons,  30  Mo.  236;  Laughlin  v.  State,  18  Ohio,  99. 

g.  Punishment  for  Contempt. — The  power  of  the  court  to 
punish  for  an  alleged  contempt  of  its  authority,  though  undoubted, 
is  in  its  nature  arbitrary,  and  its  exercise  is  not  to  be  upheld,, 
except  under  the  circumstances,  and  in  the  manner  prescribed  by 
law.  It  is  essential  to  the  validity  of  proceedings  in  contempt, 
subjecting  a  party  to  fine  and  imprisonment,  that  they  show  a 
case  in  point  of  jurisdiction  within  the  provisions  of  the  law  by 
which  such  proceedings  are  authorized,  for  mere  presumptions 
and  intendments  are  not  to  be  indulged  in  their  support.  Batch- 
eider  V.  Moore,  42  Cal.  412. 

Power  to  punish  for  contempt  is  a  judicial  and  not  a  legislative- 
one.  Killoum  V.  Thompaon,  103  U.  S.  168,  26  L.  ed.  377; 
Happy  V.  Mosher,  48  N.  Y.  313;  2  Bancroft,  Hist.  U.  S.  414;  a 
Bancroft,  Hist.  U.  S.  56,  101;  1  Bl.  Com.  160-163;  1  Hallam,. 
Const.  Hist.  224,  225. 

h.  Keview  of  Authorities. — On  the  trial  for  an  indictment 
for  polygamy  the  wife  of  the  accused  cannot  under  Utah  Code 
Civ.  Proc,  be  a  witness  against  him  to  prove  the  crime.  Basseit 
V.  United  States,  137  U.  S.  496,  34  L.  ed.  762. 

One  who  is  not  a  member  of  a  partnership  is  a  competent  wit- 
ness to  testify  as  to  who  comprises  the  firm.  Hodges  v.  Tarra/nty 
31  S.  C.  608,  mem. 

Where,  upon  a  witness  denying  that  he  has  changed  his  testi- 
mony as  given  upon  a  previous  trial,  the  stenographer  who  took 
the  testimony  produces  and  reads  his  notes  in  full,  which  tlie 
witness  recognizes  as  correct,  all  the  testimony  of  such  witness 
taken  on  the  previous  trial  is  admissible  in  support  of  the  claim 
that  the  witness  changed  his  testimony.  Bennett  v.  Syndicate 
Ins.  Co.  39  Mum.  254. 

It  is  sufficient  for  a  witness  to  state  the  best  of  his  knowledge^ 
recollection  and  belief,  where  he  is  unable  to  state  the  fact  posi- 
tively.   Fitschen  v.  Thojnas,  9  Mont.  52. 
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How  far  a  witness  may  be  pressed  with  the  same  question  is^ 
as  previously  stated,  a  matter  largely  within  the  discretion  of  the 
trial  court.     Brovm  v.  State^  72  Md.  477. 

If  witnesses  are  supcenaed  to  prove  collateral  matters  not  raised 
by  the  pleadings,  the  party  must  show  the  necessity  of  their  attend- 
ance at  his  peril,  in  order  to  recover  the  expense  of  the  other 
party.     Pugh  v.  Goodj  19  Or.  85. 

The  rule  of  the  common  law  is  that  the  wife  is  not  competent 
except  in  cases  of  violence  upon  her  person,  directly  to  criminate 
her  husband,  or  to  disclose  that  which  she  has  learned  from  him  in 
their  confidential  intercourse.  Bassett  v.  United  States^  137  U. 
S.  496,  34  L.  ed.  762. 

A  widow  is  a  competent  witness  to  establish  her  claim  for  a 
distributive  share  in  the  estate  of  her  husband.  Sherwood  v» 
Thomaaaon^  124  Ind.  541. 

The  person  to  whom  the  keys  are  delivered  and  who  receives 
instructions  as  a  trustee  of  the  donee  in  a  ^ift  carisa  inortis  is 
incompetent  to  testify  in  regard  to  the  transaction  after  the  donor's 
death  on  the  ground  that  he  is  an  agent  of  the  donee.  Devol  v. 
Dye,  7  L.  K.  A.  439,  123  Ind.  321. 
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SUBSTANCE  OP  THB  ISSUE  AND  VARIANCE. 

§  292.  Rule  Requiring  Substance  Only  to  be  Proved. 

a.  TJie  Reformed  Procedure. 

b.  Degree  of  Variance  Fatal. 

c.  Object  and  Design  of  Pleading. 

d.  Tlie  Conclusiofi  Reached. 
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t.    Variances,  How  Divided. 

g.  Material  and  Immaterial  Variance. 
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\.  Immaterial  Variance,  Instances. 
m.    Vietos  of  Co^mnissioner  Dwight. 
n.  The  Rule  in  Oommo7i  Law  Jurisdictions, 
o.  Illustrations  of  the  Rule. 

293.  Distinction  between  Vai*iance  a7id  Failure  of  Proof. 

ft.  Code  Provisions. 

b.  Instances  of  Fatal  Disagreement  between  Pleading  and 

Proof. 

c.  Liberality  Alloioed  as  to  Amendment. 

d.  Material  Variance. 

e.  Immaterial  Variance,  Hoto  Provided  for. 

f.  What  is  not  Deemed  Variance. 

294.  The  Maxim  Falsa  Demon^tratio  Non  Nocet. 

a.  Judicial  Comment. 

b.  Comments  of  Judge  Gardner. 

295.  Instances  of  Fatal  Disagreement. 

296.  Evidence  to  Warrant  Court  in  Directing  Verdict. 

§  292.  Bale  Requiring  Substance  Only  to  be  Proved. 

a.  The  Reformed  Procedure. — The  reformed  procedure,  or 
code  practice  which  is  now  the  prevailing  system  throughout  this 
country,  has  empliasized  and  enforced  many  salutary  principles  in 
dii'ect  opposition  to  the  common  law.     This  system  by  consb- 
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tently  ignoring  all  immaterial  variances  between  allegationfi  and 
proof, — by  constantly  enjoining  a  liberal  and  even  profuse  method 
of  amendment,  and  by  refusing  to  allow  any  unconscionable  ad- 
vantage as  the  result  of  mistake,  inadvertence  or  surprise  to  par- 
ties litigant,  has  placed  the  law  of  evidence  regarding  the  subject 
of  this  chapter  beyond  all  cavil  or  contingency.  The  rule  requir- 
ing the  substance  of  the  issue  only  to  be  proved,  reposes  in  good 
sense  and  natural  justice.  The  system  that  coddled  and  nursed 
into  life  a  theory  that  every  variation  from  the  averment  of  the 
complaint  or  any  failure  to  meet  the  absolute  postulates  of  the 
pleading  in  the  proof  was  fatal  to  the  case,  has  disappeared  witli 
other  mediaeval  notions  and  immaterial  averments,  which  might 
be  expunged  from  the  record  without  affecting  the  litigant's  right 
of  recovery  are  now  allowed.  See  Pomeroy,  Remedies  &  Reme- 
dial Rights,  §  553  et  seq. 

But  although  the  law  is  thus  liberal  in  looking  through  mere 
form,  in  order  to  see  the  real  substance  of  the  question  raised,  a 
positive  variance  or  discrepancy  between  a  pleading  and  a  proof 
adduced  in  support  of  it,  was  for  a  long  time  fatal — ^a  rule  consid- 
ered necessary,  to  prevent  the  opposite  party  from  being  unfairly 
taken  by  surprise,  and  the  whole  system  of  pleading  converted 
into  a  snare.  This  principle,  however  salutary  in  its  principles, 
was  carried  too  far,  and  the  consequence  was,  that  the  best  causes 
were  continually  lost  through  variances  of  the  most  unimportant 
kind. 

It  being  necessary  to  prove  the  substance  of  the  issue,  it  fol- 
lows that  any  departure  from  the  substance,  in  the  evidence  ad- 
duced, must  be  fatal;  constituting  what  is  termed  in  the  law,  a 
variance.  This  may  be  defined  to  be  a  disagreement  between  the 
allegation  and  the  proof  in  some  matter,  which,  in  point  of  law, 
is  essential  to  the  charge  or  claim.     Stephen,  PI.  107-108. 

b.  Degree  of  Yariance  Fatah — Having  then  established  the 
necessity  of  proving  this  substance  of  the  issue,  and  having  shown 
that  any  substantial  departure  from  such  proof  will  constitute  a 
variance,  it  yet  remains  to  show  what  degree  of  variance  is  fatal 
to  the  cause  of  action,  and  how  far  a  variance  can  be  indulged, 
and  not  prove  disastrous  to  the  party  upon  whom  rests  the  re- 
sponsibility of  affinnative  proof.  Since  the  inauguration  of  the 
reformed  procedure  by  the  Legislature  of  New  York  in  1848, 
which  has  since  become  the  prevailing  system  of  pi'uctice  through- 


€62  LAW   OF   EVIDENCE   IN   CIVIL  OASES. 

out  the  United  States,  many  decisions  have  been  rendered  cal- 
calated  to  elucidate  this  vexed  question  of  variance.  The 
distinction  so  clearly  apprehended,  between  a  material  and  im- 
material variance,  and  complete  failure  of  proof,  when  the  dis- 
tinction takes  the  form  of  mere  grammatical  statement,  and  when 
the  distinction  is  alleged  to  have  arisen  in  an  actual  trial  of  a 
cause,  has  become  freighted  with  vexatious  entanglements,  and 
logical  subtleties  that  leave  the  question  still  in  perplexity  and 
doubt.  If  we  are  betrayed  into  an  extensive  examination  of  this 
principle,  it  is  because  we  are  convinced  of  the  eminent  desirability 
of  certitude  in  considering  this  matter.  Allegation  and  proof 
must  correspond.  This  rule  is  not  pitiless  and  inflexible:*  on  the 
contrary,  it  has  received  very  liberal  construction,  and  is  in  no 
sense  tyrannical  in  the  assertion  of  control  over  the  degree  of 
proof  required. 

c.  Object  and  Design  of  Pleading. — Professor  Pomeroy  will 
be  readily  recognized  as  very  eminent  authority  upon  any  ques- 
tion involving  principles  of  code  procedure.  We  quote  from 
Kemedies  and  Bemedial  Bights,  §  554. 

"The  very  object  and  design  of  all  pleading  by  the  plaintiflE 
and  of  all  pleading  of  new  matter  by  the  defendant,  is  that  the 
adverse  party  may  be  informed  of  the  real  cause  of  action  or  de- 
fense relied  upon  by  the  pleader,  and  may  thus  have  an  oppor- 
tunity of  meeting  and  defeating  it  if  possible  at  the  trial.  Unless 
the  petition  or  complaint  on  the  one  hand,  and  the  answer  on  the 
other,  fully  and  fairly  accomplishes  this  purpose,  the  pleading 
would  be  a  useless  ceremony,  productive  only  of  delay,  and  the 
parties  might  better  be  permitted  to  state  their  demands'  orally 
before  the  court  at  the  time  of  trial.  The  requirement,  therefore, 
that  the  cause  of  action  or  the  aflSrmative  defense  must  be  stated 
as  it  actually  is,  and  that  the  proofs  must  establish  it  as  stated,  is 
involved  in  the  very  theory  of 'pleading.  It  frequently  hap- 
pens, however,  and  from  the  very  nature  of  the  case  it  must 
happen,  that  the  facts  as  proved  do  not  exactly  agree  with  those 
alleged.  To  determine  the  eflFect  of  such  a  disagreement  we  must 
recur  to  the  reason  and  object  of  the  rule,  and  they  furnish  a 
certain  and  equitable  test.  If  the  diflference  is  so  slight  that  the 
adverse  party  has  not  been  misled,  but,  in  preparing  to  meet  and 
contest  the  case  as  alleged,  he  is  fully  prepared  to  meet  and 
oppose  the  one  to  be  actually  proved,  then  no  effect  whatever  is 
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produced  by  the  variance;  to  impose  any  loss  or  penalty  on  the 
pleader  would  be  arbitrary  and  technical.  In  the  second  place,  the 
difference,  while  it  does  not  extend  to  the  entire  cause  of  action  or 
defense  may  be  so  great  in  respect  to  some  of  its  particular  material 
facts  as  to  have  misled  the  adverse  party,  so  that  his  preparation 
in  connection  with  that  particular  is  not  adapted  to  the  proofs 
which  are  produced.  In  such  circumstances  an  amendment  is 
proper  because  the  variance  is  partial,  but  it  is  obviously  equitable 
that  terms  should  be  imposed.^  Finally,  if  the  divergence  is  total, 
that  is,  if  it  extends  to  such  an  important  fact,  or  group  of  facts, 
that  the  cause  of  action  or  defense  as  proved  would  be  another 
than  that  set  up  in  the  pleadings,  there  is  plainly  no  room  for 
amendment,  and  a  dismissal  of  the  complaint  or  rejection  of  the 
defense  is  the  only  equitable  result.  It  should  be  noticed  that,  in 
order  to  constitute  this  total  failure  of  proof,  it  is  not  necessary  for 
the  discrepancy  to  include  and  affect  each  one  of  the  averments. 
A  cause  of  action  as  stated  oh  the  pleadings  might  consist,  say,  of 
:five  distinct  issuable  or  material  facts;  on  the  trial  four  of  these 
might  be  proved  as  laid,  while  one  so  entirely  different  might  be 
substituted  in  place  of  the  fifth  that  the  cause  of  action  would 
be  wholly  changed  in  its  essential  nature." 

d.  The  Conelusions  Beached. — The  conclusions  reached  in 
the  foregoing  analysis,  and  the  reasons  which  support  them,  are 
fully  sustained  by  the  decided  cases  which  constantly  discriminate 
between  the  immaterial  variance  which  is  disregarded  and  the 
total  failure  of  proof  which  is  fatal  to  the  cause  of  action  or 
<iefense.  It  is,  of  course,  impossible  to  give  any  comprehensive 
formula  which  shall  determine  these  two  conditions;  the  scope  and 
•oi)eration  of  the  doctrine  can  only  be  learned  from  the  decisions 
which  have  applied  it,  of  which  a  few  are  selected  as  illustrations. 
We  assume  that  pleadings  and  a  distinct  issue  are  essential  in 
■every  system  of  jurisprudence,  and  there  can  be  no  orderly  admin- 
istration of  justice  without  them.  If  a  party  can  allege  one  cause 
of  action  and  then  recover  upon  another,  his  complaint  will  serve 
no  useful  purpose,  but  rather  to  ensnare  and  mislead  his  adver- 
sary.   Souih/imoTc  v.  First  Nat,  Bank^  61  How.  Pr.  170. 

e.  Fundamental  Bale. — The  rule  that  judgments  should  be 
rendered  in  conformity  with  the  allegations  and  proofs  of  the 
parties,  ^^  secundum  allegata  et  probata^^  is  fundamental  in  the 
Administration  of  justice.  Any  substantial  departure  from  this 
rule  is  sure  to  produce  surprise,  confusion  and  injustice. 
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Counsel  have  a  right  to  rely  upon  the  adversary's  pleading  as 
indicating  the  case  he  is  to  meet;  and  recovery  upon  proof  of  a 
somewhat  different  cause  of  action  or  defense  cannot  be  sustained 
by  amending  or  disregarding  the  variance  against  objection,  unless, 
the  objector  is  allowed  adequate  opportunity  to  amend  also  if 
necessary,  and  to  meet  the  amended  allegations  against  him  by 
proof.     Romeyn  v.  Sickles j  11  Cent.  Rep.  312,  108  N.  Y.  650. 

The  right  to  require  proof  that  the  objector  has  been  misled  ia 
waived  if  not  claimed  at  the  trial.  Griggs  v.  Howe^  2  Abb.  App. 
Dec.  291,  31  Barb.  100. 

f.  Yarianee^  How  Divided. — Variance  between  the  pleadinga 
and  the  proofs  given  upon  the  trial  is  not  a  fatal  defect  under  the 
present  system  of  practice.  Variance  may  be  divided  into  two 
classes, — material  and  immaterial  variance.  A  variance  between 
an  allegation  in  a  pleading  and  the  proof  is  not  material  unless  it 
has  actually  misled  the  adverse  party  to  his  prejudice,  in  maintain- 
ing his  action  or  defense  upon  the  merits.  See  N.  Y.  Code  Civ, 
Proc.  §  539;  Cal.  Code  Civ.  Proc.  §  469  et  seq.;  Rice's  Annotated 
Colo.  Code  Proc.  §  78,  note. 

If  a  party  insists  that  he  has  been  misled  to  his  prejudice  the 
fact  and  particulars  in  which  he  has  been  misled  must  be  proved 
to  the  satisfaction  of  the  court.  Thereupon  the  court  may,  in  it& 
discretion,  order  the  pleadings  to  be  amended  upon  such  terms  as- 
it  deems  just.     I  hid. 

g.  Material  and  Immaterial  Variance. — In  effect,  the  dis- 
tinction between  a  material  and  immaterial  variance  is,  that  in  case 
of  the  former  the  amendment  may  be  allowed  on  such  terms  as 
the  court  deems  just,  while  in  the  case  of  the  latter  the  case  may 
be  wholly  disregarded,  or  an  immediate  amendment  be  ordered 
without  costs.  The  power  of  the  court  to  allow  an  amendment 
on  the  trial  by  conforming  the  pleadings  to  the  proof  is  limited 
only  by  the  provision  that  the  amendment  shall  not  change  sub- 
stantially the  claim  of  defense.  N.  Y.  Code  Civ.  Proc.  §  725; 
Reeder  v.  Sayre^  70  N.  Y.  180.  This  power  is  liberally  exercised 
within  this  limit. 

h.  Motion  to  Conform  Pleading  to  Proof. — It  has  been  inti- 
mated that  the  motion  to  conform  a  pleading  to  the  proof  cannot 
be  granted  where  the  admission  of  the  evidence  has  been  promptly 
objected  to  on  the  ground  that  the  evidence  did  not  tend  to  sup- 
port the  allegation  of  such  pleading.  Wheaton  v.  Voorhis^  53 
How.  Pr.  319. 
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But  the  court  of  last  resort  did  not  seem  to  take  this  view  of 
the  law  in  a  similar  case  where  counsel  objected  to  the  evidence 
as  irrelevant  and  not  within  the  issue.  Catlin  v.  Gunter^  11  N» 
Y.  368,  370,  10  How.  Pr.  315,  reversing  1  Duer,  253. 

i.  Instanee  of  Material  Yarianee. — If  the  allegations  of  the 
complaint  or  petition  show  a  cause  of  action  based  upon  a  fraud 
or  other  tort,  but  the  proof  offered  would  tend  to  establish  a  cause 
of  action  based  upon  contract — as  for  money  advanced  for  the 
defendant — this,  if  objected  to,  would  be  excluded,  as  it  would 
tend  to  sustain  a  cause  of  action  materially  at  variance  with  that 
claimed  in  the  complaint  or  petition.  And  if  such  evidence  were 
admitted,  there  would  be,  under  the  provisions  of  the  statutes 
above  referred  to,  a  failure  of  proof.  BamJc  of  United  StcUes  v. 
Schultz,  2  Ohio,  471. 

Where,  in  an  action  of  ejectment,  it  is  insisted  that  a  lease 
estopped  defendants  from  denying  plaintiff  title,  but  the  com- 
plaint charged  defendants,  not  as  tenants  holding  over  beyond  the 
expiration  of  a  lease,  but  as  trespassers  entering  without  right, 
the  court  said  it  might  well  be  questioned  whether  so  great  a 
departure  in  the  proof  from  the  allegations  in  the  complaint  was 
admissible, — the  allegations  and  proofs  should  always  correspond; 
but  the  case  was  not  decided  on  this  point.  Moore  v.  Tice^  22 
CaL  515. 

Where  the  plaintiff  offered  in  evidence,  in  support  of  an  alleged 
imconditional  contract,  a  policy  of  insurance,  which  by  its  terms 
limited  the  responsibility  of  the  defendant  to  losses  other  than 
those  by  theft,  at  or  after  a  fire,  loss  or  damage  by  fire  caused  by 
means  of  or  during  an  invasion,  insurrection,  riot,  civil  commo- 
tion, or  military  or  usurped  power,  it  was  held,  first,  that  an  objec- 
tion thereto  on  the  ground  of  variance  between  pleading  and 
proofs  was  well  taken;  but  second,  that  the  court  did  not  err  in 
allowing  the  plaintiff  during  the  trial  to  so  amend  his  complaint 
as  to  obviate  such  objection.  Clark  v.  PJiomix  Ins.  Co.  36  Cal. 
168. 

j.  Technical  Yarianee. — If  there  is  a  technical  variance  be- 
tween the  evidence  and  the  finding  of  facts  and  the  pleading,  and 
no  objection  is  made  on  that  ground  in  the  court  below,  and  the 
objection  is  taken  for  the  first  time  in  the  appellate  court,  the 
judgment  will  not  be  reversed  by  reason  of  such  variance.  Dike- 
nuin  V.  Norrie^  36  Cal.  94. 
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The  law  contemplates  a  variance  developed  on  the  trial,  where 

the  relief  may  at  once  be  given  and  the  trial  proceed  on  the 

amended  pleadings  by  treating  them  as  amended.    Egert  v. 

Wiclc^^  10  How.  Pr.  193.     See  Cotheal  v.  Talmadge,  1  E.  D. 

Smith,  573,  affd  9  N.  Y.  551. 

k.  When  Yarianee  may  be  Disregarded. — Questions  of  vari- 
ance are  to  be  determined,  not  by  incoherence  of  the  two  state- 
ments upon  their  face,  but  by  proof  aliunde  as  to  whether  the 
party  was  actually  misled  to  his  prejudice.  Whenever  it  has  been 
alleged  that  a  party  has  been  misled,  that  fact  must  be  proved  to 
the  satisfaction  of  the  court;  and  the  proof  must  show  in  what 
respect  he  has  been  misled.  Catlin  v.  Crunter^  11  N.  Y.  368,  10 
How.  Pr.  315,  rev'g  1  Duer,  253;  Hauck  v.  Craighead^  4  Hun, 
561. 

These  principles  extend  to  all  actions  and  all  cases.  CaUin  v. 
G%mt€Ty  9upra;  Place  v.  Minster^  65  N.  Y.  89. 

If  it  appears  that  the  party  was  not  and  could  not  be  misled, 
ihe  variance  must  be  disregarded.  Craig  v.  Ward^  1  Abb.  App. 
Dec.  454,  3  Abb.  Pr.  N.  S.  235,  3  Keyes,  387,  aflPg  36  Barb.  377. 

When  no  proof  is  furnished  that  the  party  has  been  misled  to 
his  prejudice  the  variance  must  be  disregarded,  and  the  pleadings 
may  be  amended  to  conform  to  the  facts  proved.  Ckapman  v. 
Carolin^  3  Bosw.  456;  Hauck  v.  Craighead^  4  Hun,  561. 

The  allowance  by  a  referee  of  amendments  to  the  pleadings  to 
conform  them  to  the  proofs,  after  all  the  evidence  is  in,  is  not  an 
abuse  of  discretion.     GHhank  v.  Stephenson^  31  Wis.  592. 

The  Supreme  Court  of  the  United  States  has  held  that  evidence 
may  be  admissible  as  rebutting  testimony,  to  repel  a  charge  of 
fraud,  which  would  have  been  inadmissible  as  original  evidence 
upon  the  ground  of  the  variance  between  the  allegations  and  the 
proof.  Zacharie  v.  FramMin^  37  U.  S.  12  Pet.  151,  163,  9  L.  ed. 
1035, 1040  (admitting  evidence  of  a  prior  gift,  to  rebut  an  attempt 
to  impeach  a  biU  of  sale  for  fraud,  etc.) 

L  Immaterial  Yarianee^  Instances.— The  :N"ew  York  Court 
of  Appeals  in  a  very  recent  case  had  this  topic  under  careful 
review.  The  courts  say  that  a  variation  between  the  complaint 
and  the  proof  as  to  the  details  of  a  fraudulent  conspiracy  and  an 
injury  to  plaintiff  consequent  upon  the  carrying  out  of  the  fraud,  is 
not  a  failure  of  proof  within  the  meaning  of  the  Code  (§  171),  and 
will  not  justify  a  dismissal  of  the  complaint.    Without  proof,  "to  the 
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satisfaction  of  the  court,"  that  defendant  has  been  misled,  the 
variance  is  to  be  deemed  immaterial,  and  no  amendment  of  the 
<5omplaint  is  necessary.     Place  v.  Minster^  65  N.  Y.  89. 

m,  Tiews  of  CommissioiLer  Dwight. — In  the  case  last  above 
-cited,  Commissuyfier  Dwight,  in  the  course  of  a  singularly  logical 
opinion,  thus  comments  upon  the  question  of  variance  as  disclosed 
by  the  facts  before  him;  the  complaint  set  forth  that  the  defend- 
ant procured  goods  of  the  plaintifi  to  the  amount  of  about  eleven 
thousand  dollars,  fraudulently,  and  with  the  intent  to  cheat  him 
out  of  them  and  not  pay  for  tiiem.  The  testimony  actually  given 
in  established  -a  case  of  fraudulent  conspiracy.  Did  it  differ  so 
much  from  that  alleged  in  the  complaint  that  the  variance  is  fatal 
under  our  practice?  The  dissenting  opinion  of  Commiaaioner 
Keynolds  is  not  reported,  but  the  deference  and  respect  paid  to 
the  decision  as  rendered,  and  the  unqualified  indorsement  of  it  by 
judges  and  practitioners  of  high  repute,  invest  the  reasoning 
employed  with  more  than  usual  interest.     We  quote  from  page 

"  It  seems  to  me  that  this  difference  does  not  present  a  case 
where  the  cause  of  action  is  'unproved  in  its  entire  scope  and 
meaning,'  within  the  construction  of  the  Code  (§  171).  It  is  rather  a 
variation  of  detail,  or  in  the  mode  in  which  the  fraud  is  carried  into 
•effect.  The  elements  of  fraud  are  present  under  either  aspect  of 
the  case;  there  is  a  false  representation,  fraudulent  intent,  a  pre- 
•conceived  design  not  to  pay  for  the  goods,  a  material  statement 
and  a  reliance  by  the  plaintiff  upon  it,  and  consequent  injury  to 
him  in  parting  with  his  property.  There  is,  undoubtedly,  a  vari- 
ance, but  no  absolute  departure  from  the  original  theory  of  the 
•case.  It  will  not  be  expedient  to  hold  to  a  rule  so  rigorous  as  that 
for  which  the  defendants  contend,  in  cases  of  alleged  fraud  involving 
conspiracy.  The  evidence  is  all  in  the  breasts  of  the  alleged  con- 
spirators. The  plaintiff  is  groping  in  the  dark.  He  obtains  an 
imperfect  version  of  the  facts,  sufficiently  distinct  however,  to 
torture  one  of  the  conspirators,  ultimately,  to  divulge  them  in 
f ulL  These  are  drawn  forth  slowly  and  imperfectly,  with  attempts 
at  concealment  or  with  actual  prevarication.  He  finally  becomes 
so  completely  entangled  in  the  meshes  of  a  net  of  his  own  devis- 
ing, that  he  finds  but  one  way  out.  He  cuts  the  cords  and  sets 
himself  free.  For  the  first  time  he  tells  a  straightforward  story, 
differing  from  the  partial  account  on  which  the  plaintiff  framed  his 
complaint.     If  all  the  elements  of  fraud  are  found  in  the  case  as 
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proved,  shall  the  complaint  be  dismissed  and  the  plaintiff  required 
to  commence  a  new  action  ?  I  tliink  not.  If  the  defendants  feel 
themselves  aggrieved,  they  may  make  an  affidavit,  under  §  169  of 
the  Code,  showing  that  they  have  been  misled  to  their  prejudice;, 
whereupon  the  court  may  allow  them  to  amend  on  such  terms  as  may 
be  just,  to  enable  them  to  prepare  their  defense  according  to  the 
new  phase  which  the  plaintiff's  case  has  assumed.  Without  such 
proof  aliimde,  or  from  extraneous  sources,  the  variance  is  imma- 
terial. Such  is  the  rule  of  the  Code,  however  it  may  depart  from 
the  doctrines  of  the  common  law.  Catlm  v.  Gunter^  11  N.  Y. 
374,  375;  Sharp  v.  New  York,  40  Barb.  270." 

n.  The  Rule  in  Common  Law  Jurisdictions. — Tn  those  juris- 
dictions where  the  principles  of  common  law  are  still  controlling, 
a  variance  may  lead  to  an  amendment  of  the  bill,  rather  than  it& 
dismissal  {Harris  v.  Knickerba<'ke7\  5  Wend.  638),  or  the  court 
may  decree  a  specific  performance  in  favor  of  a  plaintiff,  not- 
withstanding he  fails  to  make  out  the  case  stated  in  his  bilL 
2  Story,  Eq.  Jur.  §  770;  Mortimer  v.  Orchard,  2  Ves.  Jr.  243. 

o.  Illustrations  of  Rule. — Under  complaint  on  a  contract  for 
a  specific  sum  for  service,  proof  of  value  constitutes  an  imma- 
terial variance.  Sussdorf  v.  Schmidt,  55  N.  Y.  319.  Complaint 
on  qicantum  meruit;  proof  of  specific  contract  fixing  price.  Fells 
V.  Vestvali,  2  Keyes,  152;  Ludlow  v.  Dole,  62  N.  Y.  617,  affg 
1  Him,  715. 

The  New  York  courts  have  decided  in  a  varietv  of  instances 
that  where  the  allegations  indicate  a  line  of  proof  inconsistent 
with  that  actually  given,  such  variance  is  immaterial  unless  a  party 
has  been  misled  to  his  prejudice.  The  following  adjudications  in 
that  State  will  sufficiently  indicate  the  present  status  of  this  ques. 
tion  of  variance.  In  each  of  the  instances  cited,  it  will  be  under- 
stood that  the  variance  was  immaterial: 

Allegations  of  work  to  be  done  at  agi'eed  compensation; 
proof  that  it  was  to  be  at  what  it  was  reasonably  worth.  Scott  v. 
LUienthaZ,  9  Bosw.  22*1. 

Allegation  of  an  absolute  promise;  proof  of  a  conditional  prom- 
ise; the  condition  having  been  fulfilled  before  the  action  was  be- 
gun.    Hart  V.  Hitdson,  6  Duer,  294. 

Allegations,  money  procured  to  be  paid  by  fraud;  proof,  money 
paid  without  fraud.  Byxhie  v.  Wood,  24  N.  Y.  607,  aff'g  2  Bosw* 
267. 
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Allegation  note  made  by  Orrin  North;  proof  tliat  it  was  made 
by  two  person  trading  as  Orrin  North.     Bank  of  Cooperstoum  v. 
Woods,  28  N.  Y.  545. 

Allegation  that  work  was  performed  by  "Jones  Woleott;"  proof 
that  it  was  performed  by  "Edwin  Jones  Wolcott."  Wolcott  v. 
Jfeech,  22  Barb.  321. 

Allegation,  note  at  three  months;  proof,  at  four.  Trowh*idye 
V.  Didier,  4:  Duer.  448. 

Allegations,  in  action  to  recover  money  paid  by  mistake,  that 
plaintiiFs  book-keeper  supposed  checks  had  been  duly  dishonored; 
proof  that  he  supposed  that  they  had  been  covered  by  an  agree- 
ment waiving  protest  Walhridge  v.  Oceart  Nat  Bank^  5V)  N. 
Y.  642. 

Allegation  of  notice  of  non-payment;  proof  of  facts  to  excuse 
notice.  Purchase  v.  Mattiso?i,  6  Duer,  587,  rev'd  on  other 
grounds,  25  N.  Y.  211,  25  How.  Pr.  161,  15  Al)b.  Pr.  402. 

Allegation  that  property  belonged  to  plaintiff;  proof  that  he 
held  as  a  factor.     Gorurn  v.  Carey^  1  Abb.  Pr.  ^%h. 

Allegation  of  deUvery  to  carriers  at  59  Broadway;  proof  of 
deHvery  in  Canal  Street.     Nexmiadt  v.  Adams^  5  Duer,  43. 

Allegation  sale;  proof,  employment  to  manufacture.  Vniou 
India  Bulher  Co,  v.  Tomlinson^  1  E.  D.  Sniitli,  364. 

Allegation,  agreement  to  deliver  property  in  consideration  of 
transfer  and  release  of  a  claim  against  third  party;  proof,  sale  of 
debt  without  release.  Meviden  Britannia  Co.  v.  Zingsen,  4  Robt. 
313,  aff'd,  48  N.  Y.  247. 

Allegation,  contract  to  sell  and  convey;  proof  of  agreement 
that  if  plaintiff  would  improve  land  defendant  would  give  it  to 
him.  LofjdeU  v.  Lobdell,  36  N.  Y.  327,  4  Abb.  Pr.  N.  S.  56,  2 
Trans.  App.  363,  33  How.  Pr.  347,  rev'g  32  How.  Pr.  1. 

Allegation;  new  promise  in  or  about  1845;  proof  of  one  in  1848. 
Beach  v.  Tooker,  10  How.  Pr.  297. 

Allegation  of  unlawful  setting  fire  to  a  building;  proof  of  neg- 
ligent waste  in  suffering  it  to  be  bunied.  Robinson  v.  Wlieeler,  25 
K.  Y.  252. 

Allegation  in  waste,  wrongful  act;  proof,  negligent  act.     Ibid, 

Allegation  that  the  plaintiff  warranted  there  was  a  force  pump 
in  the  building,  and  that  he  removed  the  same;  proof  that  there 
was  never  a  force  pump  in  the  building.  McComber  v.  Granite 
Ins.  Co.  15  N.  Y.  495. 

In  a  transitory  action  a  variance  between  the  allegation  and  the 
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proof,  as  to  the  place  in  which  an  action  occurred,  is  immateriaL 
Brown  v.  SvUivan^  71  Tex.  470. 

And,  in  general,  we  affirm  the  allegations  of  time,  place,  quan- 
tity, quality  and  value,  when  not  descriptive  of  the  identity  of  the 
subject  of  the  action,  will  be  found  immaterial,  and  need  not  be 
proved  strictly  as  alleged. 

Further  examples  of  immaterial  variance  may  be  found  by 
consulting  the  following  cases:  Speer  v.  Bishop^  24  Ohio  St. 
598;  see  also,  as  further  examples  of  immaterial  variance,  Cham- 
hlee  V.  McKemie^  31  Ark.  155;  Bruguier  v.  United  StateSj 
1  Dak.  5;  McMahan  v.  Miller^  82  N.  C.  317;  Gaines  v.  Union 
Transp,  dk  Ins.  Co.  28  Ohio  St.  418;  Sihila  v.  Bahney^  34 
Ohio  St.  399;  Dodd  v.  Denmj,  6  Or.  156;  Miller  v.  Kendigj 
55  Iowa,  174;  Peck  v.  New  York  &  N.  J.  R.  Co,  85  K.  Y. 
246;  Dunford  v.  Weaver^  84  N.  Y.  445;  Thomas  v.  Nelson^  69^ 
N.  Y.  118;  Lefler  v.  Sherwood^  21  Hun,  573;  Clayes  v.  Hooker^  4 
Hun,  231;  Cody  v.  Bemis^  40  Wis.  666;  Flanders  v.  CottreU,  36 
Wis.  564;  Giffert  v.  West,  37  Wis.  115;  Chunot  v.  Larson,  43  Wis. 
536;  JSussell  v.  Zoomis,  43  Wis.  545;  Union  Bank  v.  Roberts,  45 
Wis.  373;  Delaplaine  v.  Turrdey,  44  Wis.  31;  Ryan  v.  Springfield 
F.  &  M,  Ins.  Co,  46  Wis.  671;  WiRer  v.  Bergenthal,  50  Wis.  474; 
Galloway  v.  Stewart,  49  Ind.  156;  Glasgow  v.  Hobbs,  52  Ind.  239- 
242;  Wright  v.  Johnson,  50  Ind.  454;  Stroup  v.  State,  70  Ind.  495^ 
Huntington  v.  MendenhaU,  73  Ind.  460. 

The  plaintiff  cannot  declare  upon  one  cause  of  action  and 
recover  upon  another.  Authorities  cited  in  Gurley  v.  Missouri 
Pac.  R.  Co.  12  West.  Kep.  330,  93  Mo.  445. 

A  variance  between  the  pleading  and  the  proof  is  not  fatal 
where  the  defendant  is  not  induced  thereby  to  omit  any  prepara- 
tion for  defense.  Davis  v.  Guilford,  5  New  Eng.  Kep.  318,  55- 
Conn.  351. 

A  note  sued  on,  varying  from  the  description  in  a  special  count 
in  the  declaration,  is  admissible  under  the  common  counts,  as  evi- 
dence of  money  had  and  received.  Hopkins  v.  Orr,  124  U.  S^ 
510,  31  L.  ed.  523. 

The  averment  that  a  certain  contract  was  made  by  a  corpora- 
tion through  its  authorized  agent  or  officer,  may  be  sustained  by 
proof  of  subsequent  ratification,  noosac  Min.  cfe  MiU.  Co.  v» 
Donat,  10  Colo.  529. 

A.  bill  vrill  not  be  dismissed  for  failure  to  sustain  positive  aver. 
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ments  of  actual  fraud,  when  there  is  proof  of  constructive  fraud. 
Hicketes  App.  (Pa.)  11  Cent.  Rep.  43. 

Plaintiff  seeking  to  quiet  title  upon  a  claim  of  absolute  owner- 
ship cannot  succeed  bj  showing  that  he  is  entitled  to  different 
relief.    Johnson  v.  Mitrray^  11  West.  Eep.  94,  112  Ind.  154. 

Where  a  bill  in  equity  alleged  plaintiff  to  be  the  holder  of  the 
legal  title  in  trust,  the  fact  that  the  evidence  shows  that  he  has 
purchased  the  interest  of  the  beneficiary  is  immaterial  variance. 
Smith  V.  Portland,  30  Fed.  Eep.  734. 

§  293.  Distinction  Between  Y^arianee  and  Failure  of  Proof. 

a.  Code  Provisions. — ^Where  fraud  is  alleged  as  the  basis  of 
an  action,  the  law  will  not  permit  a  recovery  by  proof  of  a  right 
of  action  on  contract.  JDeyravo  v.  Elmore,  50  N.  Y.  1;  Beach  v. 
Ea^er,  3  Hun,  610. 

It  is  the  settled  rule  under  the  codes,  contrary  to  that  prevail- 
ing in  the  common  law  system,  that  when  a  cause  of  action  depends 
upon  the  performance  of  some  act,  but  under  certain  circumstances 
the  performance  may  be  executed  and  the  cause  of  action  still 
remain  in  force,  the  facts  showing  the  excuse  must  be  alleged  if 
the  plaintiff  intends  to  rely  on  it,  and  not  upon  the  performance. 
The  plaintiff  is  no  longer  permitted  to  aver  the  performance  of 
the  required  act,  and  on  the  trial  prove  the  circumstances  which 
excuse  such  performance,  or  prove  any  other  alternative  than  the- 
one  specially  alleged.     Pom.  Rem.  §  656. 

Thus  where  in  an  action  against  indorsers  the  complaint  stated 
a  demand  at  maturity,  and  notice  thereof  to  the  defendants,  and 
on  the  trial  the  plaintiff  offered  to  prove  facts  which  would  excuse 
any  demand,  the  evidence  was  held  inadmissible,  and  the  action 
was  dismissed  {Pier  v.  Heinrichoffen,  52  Mo.  333-335);  and  in  a 
similar  case  under  a  statute  which  required  that,  in  order  to  make 
an  indorser  liable,  due  diligence  must  be  used  by  the  institution 
of  a  suit  against  the  maker,  or  else  that  such  a  suit  would  be 
unavailing,  the  petition  alleged  that  due  diligence  had  been  used 
by  commencing  a  suit  against  the  maker,  in  which  judgment  had 
been  recovered,  and  an  extension  had  been  issued  and  returned 
unsatisfied;  and  it  was  held  that  the  other  alteraative,  the  maker's 
insolvency,  and  the  consequent  unavailing  character  of  a  suit 
against  him,  could  not  be  shown  on  the  trial  (  Woohey  v.  WUliaviSy 
34  Iowa«  413,  415);  and  in  a  similar  action  against  the  drawer  of 
a  bill  or  note,  when  the  petition  avers  the  demand  and  notice  in 
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order  to  charge  the  defendant,  a  waiver  of  these  steps  cannot  be 
proved, — for  example,  a  subsequent  promise  by  the  defendant  to 
pay  the  note  when  the  steps  necessary  to  charge  him  had  been 
omitted.  Lumbert  v.  Pal^ner^  29  Iowa,  104-109;  Hudson  v. 
McCartney,  33  Wis.  331-346,  cases  cited. 

b.  Instances  of  Fatal  Disagreement  Between  Pleading  and 
Proof. — From  an  extended  note  appended  to  section  469  of 
Deering's  Cal.  Code  a  resum^  of  the  following  cases  is  given 
which  aifords  a  striking  illustration  of  the  views  on  this  subject 
taken  in  that  jurisdiction: 

"A  note  alleged  to  have  been  signed  by  C.  Campbell,  the 
defendant,  and  one  McKinley,  and  proved  to  have  been  signed 
by  McKinley  and  C.  Campbell  &  Co.  Cotes  v.  Campbell^  3  Cal. 
191.  So  it  was  held  that  a  plaintiff  could  not  recover  against  a 
corporation  of  '  Bradley,  Berdan  &  Co.,'  upon  a  written  contract 
■entered  into  between  himself  and  '  Bradley  &  Co.,'  as  the  con- 
tract was  not  made  by  the  corporation.  Morrison  v.  Bradley 
Corp.  5  Cal.  503.  But  see  Fanner  v.  Cram,  7  Cal.  136.  See 
Also  Moore  v.  Tice,  22  Cal.  515,  where  defendants  in  ejectment 
were  charged  as  trespassers,  and  evidence  of  lease,  to  estop  defend- 
ants from  denying  plaintiff's  title  was  offered;  the  court  questioned 
the  admissibilitv  of  the  evidence. 

If  the  complaint  alleges  a  promise  to  pay  money  to  a  corpora- 
tion, and  the  promise  proved  was  made  to  a  committee  of  a 
■church,  there  is  a  fatal  variance  between  the  complaint  and 
proof.     ChriHtian  College  v.  Ilendley,  49  Cal.  349. 

So  there  mav  be  a  material  variance  between  the  terms  of  the 
contract  alleged  and  that  proved;  as  where  the  complaint  averred 
tlmt  defendant  accepted  a  horse,  agreeing  to  sell  him  for  not  less 
than  three  hundred  dollars,  and  the  proof  was  that  defendant  was 
Authorized  to  sell  the  horse  for  not  less  tlian  three  hundred  dollars, 
but  there  was  no  proof  of  his  agreement  to  do  so.  Tondinson  v. 
Monroe,  41  Cal.  94. 

So  where  plaintiffs  sue  in  their  separate  capacities  and  prove  a 
•contract  with  the  partnership  of  wliich  they  were  members.     Mc- 
Cord  V.  Seale,  56  Cal.  262. 

A  complaint  for  goods  sold  and  delivered  is  not  sustained  by 
■evidence  of  a  contract  to  furnish  the  goods  to  defendant  to  be  by 
him  sold  on  commission.  Evans  v.  Bailey,  4  West.  Coast  Rep. 
427. 
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A  material  variance  will  authorize  the  granting  of  a  nonsnit  if 
the  plaintiff  does  not  amend  his  complaint  to  correspond  to  the 
proof.     TomUnaon  v.  Monroe^  41  Cal.  94. 

Evidence  that  a  Roman  Catholic  priest,  after  an  action  for  slan- 
der had  been  brought  against  him  by  a  member  of  his  parish,  in 
referring  to  the  action  from  the  pulpit,  said  that  he  was  not  the 
party  sued,  but  that  everything  fell  upon  the  congregation,  and 
±hat  "  we  will  see  if  the  church  shall  destroy  the  vermin,  or  the 
vermin  the  church,"  is  admissible  in  proof  of  malice.  If  in  an 
action  of  slander,  taking  the  testimony  of  the  various  witnesses 
together,  there  is  from  some  one  or  other  of  them  evidence  sub- 
stantially in  support  of  all  the  words  set  forth  in  the  declaration, 
a  ruling  that  the  plaintiff  cannot  recover  by  reason  of  a  variance 
is  properly  refused.  Morasae  v.  Brochu^  8  L.  R.  A.  524,  151 
Mass.  567. 

Where,  in  an  action  for  conversion  and  damages,  all  the  proof 
by  which  a  promise  was  shown  was  admitted  under  objection,  and 
with  a  ruling  that  its  effect  was  to  be  limited  to  show  notice  to 
•defendant  of  plaintiff's  claim,  the  complaint  cannot,  after  trial,  be 
amended  to  conform  to  proofs  and  set  up  a  cause  of  action  on  con- 
tract.   Smith  V.  Frost,  70  N.  Y.  65. 

A  failure  of  proof  is  where  no  cause  of  action  or  defense  what- 
ever has  been  proved.  Dv/nn  v.  Durant,  9  Daly,  391.  And  see 
Poirer  v.  Fisher,  8  Bosw.  258;  Kelsey  v.  Western,  2  N.  Y.  500; 
Fay  V.  Griinsteed,  10  Barb.  321;  Gasper  v.  Adauis,  28  Barb.  441. 

Where  a  cause  of  action  or  defense  is  unproved,  not  merely  in 
«ome  particulars,  but  in  its  entire  scope  and  meaning,  it  is  not  a 
cause  of  variance  merely,  but  of  entire  failure  of  proof.  Thus,  a 
•claim  upon  a  note  actually  made  by  three  defendants,  and  proof 
of  a  liability  of  two  of  them  upon  an  entirely  different  note,  is 
such  a  failure  of  proof.     Lawrence  v.  McCready,  6  Bosw.  329. 

No  recovery  can  be  had  in  an  action  to  recover  damages  for 
breach  of  a  parol  lease  which  the  complaint  charges  to  have  been 
made  for  one  year  with  privilege  of  five,  where  the  evidence 
shows  that  the  lease  was  unqualifiedly  one  for  five  years,  the 
variance  being  fatal  to  a  recovery.  Browning  v.  Berry,  107  N. 
C.  231,  10  L.  ed.  726. 

c.  Liberality  Allowed  as  to  Amendments. — Under  codes  of 
procedure  as  previously  stated  the  most  ample  provisions  exist 
for  the  correction  of  errors  and  mistakes  in  pleadings.  Thus,  one 
43 
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general  provision  is,  that  the  court,  in  furtherance  of  justice,  and 
on  such  terms  as  may  be  proper,  may  amend  any  pleading,  pro- 
cess or  proceeding  by  correcting  a  mistake  in  the  name  of  a  party, 
or  a  mistake  in  any  other  respect  and  may  supply  an  omission  in 
any  proceeding.  See  IS,  T.  Code  Civ.  Proc.  §  723;  Cal.  Code 
Civ.  Proc.  §  473;  2  Ohio  Rev.  Stat.  §  6114;  Colo.  Code  Civ. 
Proc.  §  75;  K  C.  Code  Civ.  Proc.  §  132;  S.  C.  Code  Civ.  Proc. 
§  196;  Kan.  Code  Civ.  Proc.  §  139;  Or.  Code  Civ.  Proc.  §  99; 
Neb.  Code  Civ.  Proc.  §  144;  Minn.  Code  Civ.  Proc.  §  109;  Rolmes 
V.  CarnjpbeU,  12  Minn.  221;  Viddero  v.  Viadero^  7  Hun,  316.  And 
it  is  further  provided  that  the  court  must,  in  every  stage  of  an 
action,  disregard  any  error  or  defect  in  the  pleadings  or  proceed- 
ings which  does  not  affect  the  substantial  rights  of  the  adverse 
party.  Cal.  Code  Civ.  Proc.  §  475;  Minn.  Code  Civ.  Proc.  §  112;. 
Ind.  Code  Civ.  Proc.  §  101;  Or.  Code  Civ.  Proc.  §  104;  K  Y. 
Code  Civ.  Proc.  §  723;  Iowa  Rev.  Code,  §  2690;  2  Ohio  Rev. 
Stat.  §  5115.  A  judgment  will  not  be  reversed  upon  the  ground 
of  defects  in  pleadings,  when  it  is  apparent  upon  the  face  of  the 
record  that  the  parties  have  had  a  full  trial,  that  neither  party 
has  been  prejudiced  by  reason  of  such  defect,  and  that  substantial 
justice  has  been  done.  Donipha/a  v.  Street^  17  Iowa,  317.  See 
Rice's  Annotated  Colo.  Code  of  Civ.  Proc.  §  78,  for  a  full  colla- 
tion of  the  authorities. 

d.  Material  Variance. — Under  the  Ohio  Code  a  variance 
between  the  allegations  and  proofs  is  not  material  unless  it  has 
actually  misled  the  adverse  party  to  his  prejudice.  United  States 
V.  Pivrdy,  38  Fed.  Rep.  902. 

When  the  action  is  strictly  on  account  stated,  to  maintain  such 
action  the  plaintiff  must  prove  an  account  stated,  as  that,  and 
nothing  else,  will  support  his  allegations.  Trunicm  v.  Oweriy  17 
Or.  523. 

Under  the  Codes,  no  variance  between  the  allegation  in  a 
pleading  and  the  proof  is  to  be  deemed  material,  unless  it  has 
actually  misled  the  adverse  party  to  his  prejudice  in  maintaining 
his  action  or  defense  upon  the  merits.  N.  Y.  Code  Civ.  Proc. 
§  539;  Cal.  Code  Civ.  Proc.  §  469;  2  Ohio  Rev.  Stat.  §  5294;  N. 
C.  Code  Civ.  Proc.  §  28;  Dakota  Code  Civ.  Proc.  §  138;  Short  v. 
McRea^  4  Minn.  119;  Dodd  v.  Denny^  6  Or.  156. 

The  dictum  in  Tedi^as  Ilotnestead  B.  <&  L,  Asso.  v.  Kerr  (Tex.) 
13  S.  W.  Rep.  1020,  which  declares  a  material  variance  between  the 
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allegations  of  the  pleading  in  that  cose  and  the  proof  adduced  at 
the  trial  cannot  be  reconciled  with  the  general  concensus  of 
authorities,  as  it  has  been  declared  sufficient  if  the  substance  of 
the  issue  be  established.  P/uBnix  Mut.  L,  Ins,  Co,  v.  Hhiesleyy 
75  Ind.  1;  Owen  v.  Phillips^  73  Ind.  284.  And  see  Long  v. 
Doxey,  50  Ind.  385. 

No  variance  between  the  allegation  in  a  pleading  and  the  proof 
is  to  be  deemed  material,  unless  it  has  actually  misled  the  adverse 
party  to  his  prejudice  in  maintaining  his  action  or  defense  upon 
the  merits.  Whenever  it  appears  that  a  party  has  been  so  mis- 
led, the  court  may  order  the  pleadings  to  be  amended,  upon  such 
terms  as  may  be  just.     Cal.  Code  Civ,  Proc.  §  469. 

e.  Immaterial  Yarlance^  how  Provided  for. — ^Where  the 
variance  is  not  material,  as  provided  in  the  last  section,  the  court 
may  direct  the  fact  to  be  found  according  to  the  evidence,  or 
may  order  an  immediate  amendment,  without  costs. 

f.  What  is  not  Deemed  Variance. — ^Where,  however,  the 
allegation  of  the  claim  or  defense  to  which  the  proof  is  directed 
is  unproved,  not  in  some  particular  or  particulars  only,  but  in  its 
general  scope  and  meaning,  it  is  not  to  be  deemed  a  case  of  vari- 
ance, within  the  last  two  sections,  but  a  failure  of  proof.  Cal. 
Code  Civ.  Proc.  §§  470,  471. 

It  is  a  general,  well  known  rule  that  the  cause  of  action  or 
defense  as  proved  must  correspond  with  that  averred  in  tlie 
pleadings.  Stout  v.  Coffin^  28  Cal.  65;  Hathaway  v.  Ryan^  35 
Cal.  188;  Mondran  v.  Goux^  51  Cal.  151;  Hopkins  v.  Orcutt^  51 
Cal.  537;  Bolen  v.  Sam,  Gorgonio Fluming  Co,  55  Cal.  164;  McCord 
V.  Seale^  56  Cal.  262.  In  keeping  with  the  spirit  of  this  rule, 
and  with  the  aim  of  the  reformed  procedure  to  expedite  the 
administration  of  justice,  there  are  embraced  in  the  Code  three 
sections,  the  above  and  the  two  following,  which  distinguished 
the  discrepancy  between  the  allegata  and  the  probata  into  three 
separate  classes:  1.  Material  variance;  2.  Immaterial  variance; 
and  3.  Failure  of  proof. 

The  plaintiff  is  not  bound  to  prove  his  cause  of  action  literally, 
but  substantially  only,     Moore  v.  Lake  Company^  58  N.  H.  254. 

A  slight  variance  relating  to  the  Arm  name  of  intervenora, 
between  a  plea  of  intervention  and  proofs,  will  be  disregarded 
where  it  caimot  affect  any  substantial  right.  Finding  v.  Hart- 
man,  14  Colo.  596. 
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A  variance  between  the  pleadings  and  proof,  which  is  not 
shown  to  have  surprised  or  prejudiced  the  defense,  should  be  dis- 
regarded.    Robbing  v.  Diggina^  78  Iowa,  521. 

Where  the  evidence  makes  a  different  case  from  that  stated  in 
the  complaint,  plaintiff  cannot  recover.  Fountain  v.  FourUmn^ 
23  HI.  App.  529;  Waugh  v.  Schlenk,  23  111.  App.  433;  Eddm  v. 
Strmg,  34  Mo.  App.  287.  * 

§  294.  The  Maxim^  Falsa  Demonstratio  non  Nocet. 

a.  Judicial  Comment. — The  frequent  application  of  the  prin- 
ciples embodied  in  this  justly  celebrated  phrase  is  sufficient  war- 
rant for  some  extended  notice  of  the  judicial  comment  that  at 
intervals  has  given  renewed  interest  in  the  subject,  and  it  might 
be  pertinent  to  remark  that  those  who  are  curious  to  ascertain 
how  frequently  a  principle  coeval  with  the  common  law  has 
been  recognized  and  acted  upon,  will  find  some  of  the  author- 
ities collected  in  the  very  able  opinion  of  Judge  Gardiner,  as 
reported  in  the  case  of  Cay\(^a  County  Bank  v.  Worden^  6  N.  Y. 
19. 

The  position  sought  to  be  established  is  that  a  notice  of  protest, 
erroneous  in  some  particulars  in  its  description  of  the  note  pro- 
tested, may  be  aided  by  evidence  that  there  was  no  other  note  to 
which  the  notice  could  be  applied. 

Where  the  notice,  in  connection  with  such  evidence,  identifies 
with  reasonable  certainty  the  note  to  which  it  refers,  it  is  suffi- 
cient in  that  respect  to  charge  the  indorser. 

b.  Comments  of  Judge  Gardiner. — He  says:  "  When  this 
case  was  first  before  us,  we  held  that  enougli  appeared  upon  the 
face  of  the  notice  to  justify  the  application  of  the  extrinsic  evi- 
dence by  which  the  note  in  question  was  identified;  that  the 
description  there  given  was  true  in  part,  but  not  in  every  par- 
ticular, and  that  the  maxim /aZ«a  demonstratio  non  Tweet  applied; 
because  after .  striking  from  the  notice  all  that  was  false,  enough 
remained  to  authorize  the  parol  evidence,  by  which  the  note  in 
controversy  was  identified,  as  the  subject  of  that  notice. 

"The  doctrine  of  that  decision,  and  the  propriety  of  its  applica- 
tion to  the  case  then  before  us,  has  been  questioned;  and  it  may 
be  well,  therefore,  to  refer  to  some  cases  illustrative  of  both. 
QoodtiUe  v.  Southern^  1  Maule  &  S.  299,  was  a  devise  of  land. 
The  premises  were  described  as  '  Trogues  farm  now  in  the  occu- 
pation of  B.'     That  part  of  the  description  relating  to  the  posses- 
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sion  was  rejected  as  false,  and  effect  was  given  to  the  devise  by 
what  remained.  In  Jackson  v.  Loamis^  18  Johns.  81,  the  prem- 
ises were  described  in  the  grant  by  their  number,  and  by  monu- 
ments, courses  and  distances.  The  number  was  rejected.  In 
Lush  v.  Druse^  4  Wend.  313,  the  lot,  on  the  contrary,  was 
described  by  metes  and  bounds  and  by  number.  The  number 
was  adopted  to  give  effect  to  the  demise,  and  the  boundaries 
rejected.^' 

§  295.  Instances  of  Fatal  Disagreement.-^The  following 
are  miscellaneous  instances  of  a  fatal  disagreement  between  a 
cause  of  action  pleaded  and  that  proved  on  the  trial.  They  are 
tabulated  by  Mr.  Pomeroy  in  §  557  of  his  '*  Keniedies."  In 
an  action  to  recover  damages  for  trespass  to  lands,  the  com- 
plaint alleging  that  the  plaintiffs  were  possessed  of  the  premises; 
on  the  trial,  however,  it  appeared  that  they  were  remaindermen 
not  yet  entitled  to  the  possession,  while  the  defendants  were  right- 
fully in  possession,  but  had  committed  acts  of  waste  for  which 
they  would  be  liable  in  an  action  properly  brought.  This  cause 
of  action  being  wholly  different  from  that  alleged,  the  complaint 
was  dismissed.  Tracy  v.  Amea^  4:  Lans.  500,  506.  The  peti- 
tion in  an  action  of  forcible  entry  and  detainer  stating  that  the 
defendant  was  holding  over  after  the  expiration  of  his  lease,  the 
plaintiff  was  not  permitted  to  show  that  he  obtained  possession 
through  fraud;  since  this  would  be  the  averment  of  one  material 
fact,  and  the  proof  of  another.  Goldsinith  v.  Boerach^  28  Iowa, 
351,  354.  When  the  complaint  sets  forth  a  contract,  and  on  the 
trial  the  plaintiff  proved  without  objection  a  materially  different 
one,  and  was  thereupon  nonsuited,  the  nonsuit  was  sustained,  the 
court  adding  that  the  admission  of  the  evidence  without  objection 
made  no  difference  with  the  operation  of  the  rule.  Johnson  v. 
Moss^  45  Cal.  515.  And  if  a  complaint  sets  forth  a  cause  of 
action  for  a  nuisance  of  a  certain  specified  kind,  an  essentially 
different  one  cannot  be  proved;  as,  for  example,  in  an  action  by  a 
lower  riparian  owner  for  increasing  the  flow  of  a  natural  water- 
course by  draining  other  streams  into  it,  the  plaintiff  was  not  per- 
mitted to  prove  a  nuisance  which  consisted  solely  in  the  fouling 
of  such  watercourse  by  the  defendant.  O'Brien  v.  St,  Paid^  18 
Minn.  176,  181.  A  written  contract  having  been  set  out  in  the 
petition,  the  plaintiff  cannot  in  place  of  it  prove  facts  going  to 
show  that  the  defendant  is  estopped  from  denying  such  contract. 
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PhiUips  V.  Vcm  Schatck,  37  Iowa,  229,  237.  It  was  added  that 
if  the  plaintiff  wishes  to  avail  himself  of  an  estoppel,  it  must  be 
specially  pleaded,  citing  Hansom  v.  Stanherry,  22  Iowa,  334. 

When  a  petition  stated  a  cause  of  action  for  work  and  labor 
done  by  the  plaintiff  for  the  defendant,  but  the  proofs  showed 
that  defendant  had  only  guaranteed  the  payment  by  other  per- 
sons for  services  rendered  to  them,  a  recovery  was  held  impossi- 
ble. Packard  v.  SneU^  35  Iowa,  80,  82.  An  allegation  that  the 
defendant  erected  a  fence  across  a  highway,  and  thereby  obstruct- 
ed it,  cannot  be  sustained  by  proof  that  the  defendant  built  a 
stone  fence  fifteen  rods  from  the  road,  and  thereby  caused  water 
to  flow  upon  and  obstruct  the  same,  for  the  causes  of  action  are 
different  {Sill  v.  Supervisor  of  Pood  Dist  No.  6,  10  Ohio  St. 
621);  and  upon  an  allegation  that  the  plaintiff  did  work  and  labor 
for  defendant  on  his  mill-dam,  proof  that  the  services  were  per- 
formed in  harvesting  grain  is  a  fatal  variance.  Thatcher  v.  Heisey^ 
21  Ohio  St.  668. 

There  is  substantial  unanimity  in  the  decisions  from  all  the 
states  that  have  adopted  the  reform  procedure  to  the  effect  that 
if  the  complaint  states  a  cause  of  action  ex  delicto  and  the  proof 
establishes  an  action  ex  contractu  the  variance  is  material  and 
fatal, — the  action  must  be  dismissed.  Walter  v.  Bennett,  16  N.  Y. 
250;  Poss  V.  Mather,  51  N.  Y.  108;  Jfoore  v.  Nobk,  53  Barb. 
425;  Pofhe  v.  Pothe,  31  Wis.  570,  572;  Anderson  v.  Case,  28 
Wis.  505.  See  contra,  Gates  v.  KendaU,  67  N.  C.  241.  See  also 
Barnes  v.  Quigley,  59  N.  Y.  265;  Matthews  v.  Cady,  61  N.  Y. 
651;  Lams  v.  Cameron,  38  Wis.  603;  Pierce  v.  Carey,  37  Wis. 
232;  Goss  v.  Boulder  County  Comrs.  4  Colo.  468;  People 
V.  Dennison,  84  N.  Y.  272,  80  N.  Y.  656;  Xeftel  v.  Li^kt- 
stone,  77  N.  Y.  96;  Lockwood  v.  Qtcackenhmh,  83  X.  Y.  607; 
Lindsay  v.  Midquenn,  26  Hun,  485;  Frout  v.  Ilardln,  56  Ind. 
165;  Ilackett  v.  Bank  of  California,  57  Gal.  335.  These  cases, 
as  well  as  others,  fehow  that  an  action  cannot  be  changed  from 
tort  to  contract  by  amendment  at  the  trial. 

The  code  does  not  authorize  a  recovery  where  the  complaint 
alleges  facts  showing  a  cause  of  action  in  tort  by  proving  upon 
the  trial  a  cause  of  action  in  contract.  DeGraw  v.  Elmore,  60 
N.  Y.  1. 

The  value  of  the  case  last  cited  has  been  considerably  impaired 
by  the  force  and  logic  of  the  dissenting  opinion  of  Judge  Peck- 
ham.     Confining  himself  with  strict  punctilio  to  the  sole  ques- 
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tion  of  variance,  he  says :  "  This  variance,  between  the  pleading 
And  the  proof,  the  court  had  full  authority  to  amend  or  to  disre- 
gard under  the  codes. 

^TThis  question  of  pleading  has  been  a  terror  to  suitors  for  many 
years  before  the  codes.  Legislatures  have  sought  in  vain  to  give 
relief,  and  now  if  this  decision  be  sustained,  I  think  our  move- 
ment is  backward  much  more  than  half  a  century. 

"England  was  our  original,  but  she  is  far  more  liberal  in  disre- 
garding variances  in  pleadings,  both  civil  and  criminal,  than  we 
Are." 

A  variance  between  the  information  and  proof,  by  the  omission 
of  a  word  in  the  former  which  in  the  latter  does  not  in  any  way 
alter  the  sense  of  a  letter  offered  in  evidence,  is  immaterial.  Peo- 
ple V.  TonieUi,  81  Cal.  275. 

A  variance  between  an  appeal  bond  offered  in  evidence  and  that 
set  out  in  the  complaint,  inserting  the  name  "Wilson"  for  "Nel- 
son" is  a  mere  clerical  error  and  not  misleading.  Tluilheimer  v. 
Crow,  13  Colo.  397. 

There  is  a  material  variance  between  an  allegation  for  the  delivery 
of  240,000  bushels  of  charcoal,  without  specifying  the  kind, 
measurement  or  time  of  delivery,  and  evidence  of  a  contract  for 
the  delivery  of  good,  merchantable,  kiln  pine  coal,  2,500  inches 
to  the  bushel,  20,000  bushels  per  month,  for  12  months.  Johrv- 
^on  V.  Robvnson  Consol,  Min.  Co.  5  L.  R.  A.  769,  13  Colo.  258. 
In  an  action  of  trespass  to  try  title,  an  immaterial  variance  between 
the  proof  and  allegations  as  to  the  date  of  a  lost  or  destroyed 
deed  will  not  render  parol  evidence  to  establish  its  execution  and 
contents  inadmissible.  Houston,  E,  i&  W.  T.  H.  Co.  v.  Blagge^  73 
Tex.  24. 

A  variance  between  the  petition  and  proof  m  describing  the 
premises  where  the  property  insured  was  situated  is  immaterial 
where  the  mistake  originally  occurred  in  the  policy  and  was  made 
by  the  agent,  who  had  full  knowledge  of  the  situation  of  the 
property.    State  Ins.  Co.  v.  Sch/reck,  6  L.  R.  A.  524,  27  Neb.  527. 

§  296.  Evidence  to  Warrant  Court  in  Directing  Verdict.— 

The  United  States  Supreme  Court  in  a  series  of  decisions  has  sus- 
tained, with  substantial  unanimity,  the  position  taken  by  the  vari- 
ous state  courts  regarding  the  insufficiency  of  evidence  and  its 
effect  upon  a  verdict. 

When  the  evidence  given  at  the  trial,  with  all  the  inferences 
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that  the  jury  could  justifiably  draw  from  it,  is  insufficient  to  sup- 
port a  verdict  for  the  plaintiff,  so  that  such  verdict,  if  returned, 
must  be  set  aside,  the  court  is  not  bound  to  submit  the  case  to  the 
jury,  but  may  direct  a  verdict  for  the  defendant.  Ramdall  v. 
Baltimore  <&  0.  B.  Co.  109  U.  S.  478,  27  L.  ed.  1003;  Schuylkill 
<&  D.  Imp.  <&  R.  Co.  V.  Munson,  81  U.  S.  14  Wall.  442, 20  L.  ed. 
867;  FleasarUs  v.  FantSy  89  U.  S.  22  Wall.  116,  22  L.  ed.  780; 
Rerhert  v.  JBuOer,  97  TJ.  S.  319,  24  L.  ed.  958;  Bowditch  v.  Bos- 
ton, 101  U.  S.  16,  25  L.  ed.  980;  Griggs  v.  Houston,  104  U,  S. 
553,  26  L.  ed.  840;  Anderson  Covmity  Comrs.  v.  Beal,  113  U.  S- 
227,  28  L.  e'd.  966;  Baylis  v.  TrmeOers  Ins.  Go.  113  tJ.  S.  316, 
28  L.  ed.  989;  Schofidd  v.  Chicago,  M.  <&  St.  F.  B.  Co.  114  U. 
S.  618,  29  L,  ed.  225;  Ei^gim  v.  McCrea,  116  U.  S.  683,  29  L. 
ed.  768;  Marshall  v.  Huhhard,  117  IJ.  S.  415,  29  L.  ed.  919; 
Goodlett  V.  ZouisviUe  <6  N.  B.  Co.  122  U.  S.  411, 30  L.  ed.  1234;. 
North  Pennsyl'cam.ia  B.  Co.  v.  Commercial  Nat.  Bank,  123  U. 
S.  733,  31  L.  ed.  288;  Kane  v.  Northern  Cent.  B.  Co.  128  TJ.  S. 
94,  32  L.  ed.  341. 

The  court  is  authorized  to  direct  a  verdict  if,  after  the  evidence 
is  in,  it  appears  that  the  question  upon  which  the  case  must  turn 
is  one  of  law.  Anderson  County  Com/rs.  v.  Beal,  113  U.  S.  241, 
28  L.  ed.  971;  Keyes  v.  GraM,  118  U.  S.  25,  30  L.  ed.  54. 

Where  the  trial  is  by  the  court  without  a  jury,  and  there  is  evi- 
dence which  properly  sustains  a  finding  of  the  court,  this  court 
will  accept  the  finding  of  the  court  as  conclusive,  and  will  inquire 
no  further  into  the  testimony  than  it  would  in  the  case  of  a  ver- 
dict by  a  jury.  Case  Mfg.  Co.  v.  Soxman,  138  U.  S.  431,  34  L. 
ed.  1019. 

Every  application  of  the  maxim  falsa  demonstralio  non  nocety 
implies  that  a  mistake  has  occured  in  the  use  of  language.  In  all 
the  cases  the  legal  question  is,  "  conceding  a  mistake,  does  the  intent 
remain  clear  upon  the  whole  language  employed?"  Wigram,. 
Ext.  Ev.  99. 

If,  notwithstanding  the  mistake,  the  intent  remains  clear,  the 
mistake  is  to  be  regarded  even  at  law,  and  there  is  no  occasion  to 
seek  a  correction  of  the  instrument  by  tlie  aid  of  equitable  prin- 
ciples.   Bu/rr  V.  Broadway  Ins.  Co.  16  N.  T.  267. 

In  Massachusetts,  where  a  statute  referred  to  a  vote  of  a  town 
by  a  wrong  date,  it  was  held  that  the  date  might  be  rejected  as 
surplusage,  the  reference  being  clear  without  it;  and  on  this  prin- 
ciple effect  was  given  to  the  statute.     Shrewsbury  v.  Boylston,  1 
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Pick.  105.  The  maxim  falsa  derrvonstratio  non  nocet^  is  founded 
in  common  sense  as  well  as  law  and  is  not  less  applicable  to  statutes 
than  to  wills  and  deeds.  Watervliet  Tump.  Co.  v.  M^Kean^  6 
Hill,  616. 

The  extreme  pertinency  of  Judge  Folger's  language  in  a  recent 
case,  is  very  apparent :  #"  The  plaintiff  invokes  the  aid  of  the 
maxim,  'falsa  demonstraiio  non  noceV  It  may  be  conceded  that 
there  is  a  false  description  of  the  location  of  the  property.  But 
that  is  not  enough  to  bring  into  operation  the  rule  embodied  in 
that  maxim.  There  must  be  in  the  description  so  much  that  is 
true,  as  that,  casting  out  that  which  is  false,  there  is  still  enough 
left  to  clearly  point  out  the  place  in  which  is  the  property.  In- 
deed, an  authoritative  definition  states  and  qualifies  the  rule 
more  narrowly  than  this,  viz.:  ^  As  soon  as  there  is  an  adequate 
and  suflScient  definition,  with  convenient  certainty  of  what  is 
intended  to  pass  by  the  particular  instrument,  a  subsequent  errone- 
ous addition  will  not  vitiate  it/  "  Broom,  Leg.  Max.  464,  605; 
Bryce  v.  LoriUard  F.  Ins.  Co.  55  N.  Y.  240. 

By  our  codes  we  have  fully  repudiated  the  practice  of  special 
pleading,  and  this  decision  seems  to  hold  that  we  shall  not  have 
the  benefit  of  the  codes. 

Probably  in  not  one  case  in  ten  thousand  has  injustice  been 
done  from  the  ignorance  of  a  suitor  as  to  the  matters  to  be  tried. 
But  the  cases  of  loss  and  damage  to  suitors  by  some  defect  of 
pleading  have  been  innumerable.    Ibid. 
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EVIDENCE  OBTA.INED  BY  DEPOSITION  OR  COMMISSION. 

§  297.  Legal  Aspects  of  the  Subject. 

a.  The  Term  Defined. 

b.  Distinguished  from  Affidavit. 

c.  California  Code  Provisions. 

d.  Frouisions  of  the  Jf^ew  York  Code. 

e.  Judicial  Interpretation. 

f.  Statutory  Formalities. 

g.  Further  Rules. 

h.  Jlli^wis  Decisions  Considered. 
i.  Deposition  in  Another  Cause. 
j.   Objections  to  Depositions  Considered. 

298.  Testimony  of  Witness  Out  of  State^  When  Taken. 

299.  Testimony  of  Witness  in  State,  When  Taken. 

a.  Provisions  of  the  California  Code. 

b.  Fxamifiation  of  Authorities. 

c.  Statutory  Regulations. 

300.  Motion  to  Suppress  Deposition. 

301.  Letters  Rogatory. 

a.  Import  of  Phrase. 

b.  Generally  Superseded  by  Other  Reynedies. 

c.  A  Precedent  Examined. 

§  297.  Legal  Aspects  of  the  Subject. — Questions  incessantly 
arise  under  the  rules  of  evidence  that  suggest  an  extended  refer- 
'  ence  to  the  topics  indicated  by  the  caption.  Few  trials  of  any 
magnitude  are  relieved  from  the  necessity  of  introducing  testimony 
taken  either  under  a  commission  or  deposition,  and  while  the 
practice  methods  which  regulate  its  issuance  are  foreign  to  the 
scope  and  nature  of  this  present  work,  it  is  impossible  to  avoid 
some  brief  reference  to  them  in  any  intelligent  discussion  of  the 
evidentiary  rules  that  inseparably  accompany  the  topic.  As  an 
important  factor  in  the  law  of  evidence,  depositions  are  entitled  to 
more  extended  notice  than  they  have  yet  received. 

a.  The  Term  Defined. — Anderson's  Law  Dictionarv'^  states  that 
^'deposition"  is  sometimes  synonymous  with  "affidavit"  or  "oath," 
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but  in  its  more  technical  and  appropriate  sense,  is  limited  to  the 
written  testimony  of  a  witness  given  in  the  course  of  a  judicial 
proceeding,  at  law  or  in  equity.    State  v.  Dayton^  23  N.  J.  L.  54. 

"Deposition"  is  a  generic  expression,  embracing  written  evi- 
dence verified  by  oath,  and  thus  includes  "aflSdavits;"  but,  in 
legal  language,  a  deposition  is  evidence  given  by  a  witness  under 
interrogatories,  oral  or  written,  and  usujdly  written  down  by  an 
official  person;  while  an  affidavit  is  the  mere  voluntary  act  of  the 
party  making  the  oath,  and  is  generally  taken  without  the  cog- 
nisance of  him  against  whom  it  is  to  be  used.  Yet  the  terms  may 
be  convertible,  as  in  the  rules  at  law  of  the  United  States 
Supreme    Court.      Stimpson   v.  Brooks^   3  Blatchf.   456-457. 

Depositions  are  taken  of  witnesses  out  of  the  jurisdiction,  of 
aged,  infirm,  sick,  or  going  abroad,  upon  written  interrogatories, 
the  answers  to  be  used  as  evidence  in  the  event  of  their  death  or 
departure  before  trial,  or  of  their  inability  to  attend  the  trial. 
Testimony  in  equity,  and  much  in  admiralty  and  divorce,  is  thus 
taken,  as  is  also  testimony  at  preliminary  examinations  in  criminal 
causes;  but  in  the  last  case  is  not  admissible  bt<  trial  except,  per- 
haps, by  consent  of  the  accused.     See  BL  Com.  383,  438. 

Where  a  party  offers  in  evidence  a  deposition  taken  by  his 
adversary,  he  thereby  makes  it  his  own  in  all  respects  as  if  taken 
by  himself;  but  he  is  not  compelled  to  read  irrelevant  portions 
when  not  responsive  to  the  interrogatories.  Fountain  v.  Ware^ 
56  Ala.  558.  Where  the  deposition  of  a  witness  who  does  not 
reside  in  the  county  of  a  trial,  or  in  an  adjoining  county,  has  been 
taken  by  one  party,  the  fact  that  the  other  party  has  had  the  wit- 
ness present,  and  has  examined  him  during  the  trial,  does  not  pre- 
vent the  reading  of  the  deposition  if  the  witness  be  not  present 
when  it  is  offered,  having  been  discharged  by  the  party  who  pro- 
cured his  attendance.  Shirts  v.  Ivons^  37  Ind.  98.  A  party  who 
has  taken  a  deposition  which  the  law  does  not  require  to  be  filed 
in  court,  is  not  obliged  to  produce  it  at  the  request  of  the  other 
party,  on  trial,  notwithstanding  the  opposite  party  appeared  where 
it  was  taken  and  cross-examined  the  deponent,  and  though  it  has 
been  filed  with  the  clerk  of  the  court  by  the  party  taking  it. 
Wait  V.  BrevoateVy  31  Vt.  516.  To  entitle  an  exemplification  of 
a  commission  and  deposition  to  be  read  in  evidence,  there  must 
be  an  accompanying  certificate  of  a  judge  or  other  officer  author- 
ized to  receive  and  open  commissions.  Oneida  Mfg.  Soc.  v.  Zam 
rencej  4  Cow,  440. 
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A  deposition  taken  before  an  actual  justice  of  the  peace  i& 
admissible  in  evidence,  though  he  is  not  described  as  sucli. 
Commissioners  of  Berks  County  v.  Ross^  3  Binn.  539.  Whether 
a  deposition  taken  within  the  State  is  or  is  not  admissible,  is  mere- 
ly a  question  of  law.  No  discretionary  power  to  admit  or  reject 
it  is  lodged  with  the  court.  The  person  before  whom  a  deposi- 
tion was  taken  in  another  State  subscribed  his  name  to  it,  annex- 
ing thereto  the  letters  "J.  P."  This  was  accompanied  by  a  cer- 
tificate of  the  county  clerk',  properly  authenticated,  that  such  per- 
son was  a  justice  of  the  peace.  It  was  held  that  such  deposition 
was  admissible  in  evidence  {TJtompson  v.  Stewart,  3  Conn.  171);. 
but  depositions  out  of  a  State  may  be  received  at  the  discretion 
of  the  court.  Cooper  v.  JSrakeman,  33  Me.  376;  George  v. 
Nichols,  32  Me.  179.  Testimony  taken  in  another  State  on  a 
joint  and  aeveral  commission  may  be  read  in  evidence,  though  the 
defendant's  commissioners  did  not  attend.  Pennock  v.  Freetnan^ 
1  Watts,  401. 

Congress  has  not  empowered  the  United  States  district  and  cir- 
cuit courts  to  make  rules  touching  the  mode  of  taking  testimony. 
Depositions  taken  under  a  state  law  in  conflict  with  the  provisions 
of  the  Act  of  Congress  in  relation  thereto,  are  not  admissible  as^ 
evidence.     Randall  v.  Yenable,  17  Fed.  Rep.  162. 

A  deposition  filed  is  the  property  of  the  court;  if  the  testimony 
is  material  it  should  be  used.  Some  courts  hold  that  it  is  as  com- 
petent for  one  party  to  read  a  deposition  filed  by  the  other  party 
as  to  introduce  a  witness  summoned  in  his  behalf.  Rucker  v. 
Reid,  36  Kan.  470.  As  to  rules  of  practice  see  22  Cent.  L.  J* 
581  (1886),  cases.  Taking  before  United  States  Commissioner,  1 
Kan.  L.  J.  245,  249  (1885). 

b.  Distinguished  from  Affidavit. — A  deposition  is  distin- 
guished from  an  afiidavit,  which  is  always  an  ex  parte  statement^ 
drawn  up  in  writing,  without  a  formal  interrogation,  and  signed 
and  sworn  by  the  party  making  it,  although  in  afiidavits  the  party 
making  it  is  constantly  called  a  deponent,  and  said  to  depose. 
AflSdavits  serve  to  verify  allegations  of  fact  not  already  matters  of 
record,  and  thereby  qualify  them  for  judicial  action;  also  to  initi- 
ate remedies,  giving  to  statements  the  impress  of  good  faith  and 
of  probable  cause.  They  are  no  part  of  the  record  in  the  case 
unless  specially  made  so.  Depositions  were  not  formerly  the 
ordinary  incidents  of  common  law  courts,  but  were  subsequently 
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introdnced  on  the  ground  of  necessity,  where  the  oral  testimony 
of  a  witness  could  not  be  obtained.  But  in  courts  of  chancery  it 
was  quite  frequently  the  case  that  this  was  the  only  kind  of  testi- 
mony which  was  taken,  as  was  the  case  in  ecclesiastical  courts. 
See  Weeks,  Deposition,  §  3.  The  clause  referring  to  affidavits  is 
grounded  upon  the  decision  of  Crai^  v.  Smithy  100  U.  S.  326,  25 
L.  ed.  577. 

In  somewhat  different  phraseology  a  "deposition"  may  be 
defined  to  be  the  testimony  of  a  witness  reduced  to  writing,  in 
due  form  of  law,  by  virtue  of  a  commission  or  other  authority  of 
a  competent  tribunal,  or  according  to  the  provisions  of  some  stat- 
ute law,  to  be  used  on  the  trial  of  some  question  of  fact  in  a  court 
of  justice  or  other  judicial  tribunal.  Adams,  Eq.  363;  Bouv.  l^w 
Diet,  title  "Adverb." 

The  only  mode  by  which  a  deposition  can  be  taken  in  a  foreign 
country  is  under  a  commission.  JSiem  v.  Bowman^  38  U.  S.  13 
Pet.  209,  10  L.  ed.  129. 

c.  California  Code  Proyisioiis. — The  California  Code  provi- 
sions allow  depositions  once  taken  to  be  read  in  evidence,  as  the 
language  of  the  following  section  (2034)  indicates:  "When  a 
deposition  has  once  been  taken  it  may  be  read  by  either  party  in 
any  stage  of  the  same  action  or  proceeding,  or  in  any  other  action 
between  the  same  parties,  upon  the  same  subject,  and  is  then 
deemed  the  evidence  of  the  party  reading  it.  Depositions  taken 
in  another  court  between  the  same  parties  and  in  regard  to  the 
fiame  subject  matter,  may  be  read  in  evidence  upon  parol  proof  of 
the  existence  of  such  former  action.  Ay  era  v.  Chmim^  (N.  M.) 
3  K.  M.  52.  So  the  deposition  is  admissible,  notwithstanding  the 
complaint  has  been  amended  subsequent  to  the  taking  thereof, 
provided  the  subject  matter  remains  the  same.  Anthohy  v. 
Savage,  3  Utah,  277. 

Other  sections  of  the  same  article  (5)  provide  for  the  manner  of 
taking  the  depositions,  section  2032,  for  the  procurement  of 
proper  witnesses,  section  2036,  and  for  the  notice  served  upon  the 
adverse  party,  indeed  the  entire  chapter  3  is  a  carefully  considered 
enactment,  and  affords  the  best  possible  exposition  of  the  Code 
practice  regulating  the  subject. 

d.  ProYisions  of  New  York  Code. — Similar  in  tenor  and  scope 
with  those  above  outlined  are  the  regulations  imposed  by  the  New 
York  Code  Civ.  Proc.  title  3,  art.  1,  §  870,  etc.,  of  that  Act, 
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make  elaborate  provision  for  depositions  taken  both  within  and 
without  tfce  State.  Section  911  indicates  the  effect  of  the  deposi- 
tion as  a  matter  of  evidence,  and  is  in  the  following  phi'aseology: 
"  A  deposition  taken  and  returned,  as  prescribed  in  this  article,  or 
an  exemplified  copy  thereof,  if  the  original  is  filed  in  another 
county,  may,  unless  it  is  suppressed  as  prescribed  in  the  last  sec- 
tion, be  read  in  evidence  by  either  party.  It  has  the  same  effect^ 
and  no  other,  os  the  oral  testimony  of  the  witness  would  have;, 
and  an  objection  to  the  competency  or  credibility  of  the  witness, 
or  to  the  relevancy  or  substantial  competency  of  a  question  put  to- 
him,  or  of  an  answer  given  to  him,  may  be  made,  as  if  the  wit- 
ness was  then  personally  examined,  and  without  being  noted  upon 
the  deposition." 

e.  Judicial  Interpretation.  —  The  judicial  interpretation  of 
this  Act  has  been  of  a  uniform  character,  and  has  had  a  constant 
tendency  to  develop  and  expand  the  efficacy  of  the  law,  as  a  re- 
medial measure  in  furtherance  of  evidentiary  right. 

Under  the  general  interrogatory,  any  pertinent  answer  is  mate- 
rial not  repeating  what  has  already  been  said.  Percival  v.  IUckey^ 
18  Johns.  257;  McCarty  v.  Edwards,  24  How.  Pr.  236. 

Further,  a  witness  is  required  to  state  anything  known  to  him 
material  to  the  issue  or  to  the  benefit  of  the  party  putting  the 
interrogatory;  the  witness  may  state  a  fact  material  to  the  issue, 
though  it  be  detrimental  to  such  party.      Van  Ness  v.  Bush^  \^ 
Abb.  Pr.  33,  22  How.  Pr.  481. 

A  motion  at  the  trial  to  suppress  the  whole  deposition,  on  the 
ground  that  some  of  the  interrogatories  and  parts  of  the  deposi- 
tion are  improper,  should  be  denied.  If  any  part  of  the  deposi- 
tion is  competent,  the  objection  should  be  confined  to  that  which 
is  not  so;  where  pertinent  evidence  is  given  in  answer  to  the  gen- 
eral interrogatory,  to  which  the  attention  of  the  opposing  counsel 
was  not  called  by  the  others,  if  he  desire  to  cross-examine  the 
witness  as  to  such  evidence  he  should  apply  to  the  court  for  such 
relief  before  the  trial.  Per  Allen,  J,  It  is  not  a  ground  for  sup- 
pressing the  whole  deposition  on  the  trial.  If  any  part  of  the 
evidence  so  given  is  incompetent  or  impertinent,  such  part  may 
be  excluded.  Commercial  Bank  of  Pennsylvania  v.  Union 
Bank,  11  N.  Y.  203. 

Formal  defects  and  irregularities  in  taking  depositions  not  pre- 
judicing substantial  rights  are  disregarded.  Semmens  v.  Walter Sy 
55  Wis.  675. 
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The  commission  to  take  a  deposition  need  not  state  on  its  face 
that  the  person  to  whom  it  was  issaed  was  a  judge  or  justice  of 
the  peace.    Damhma/n/n  v.  W^Me^  48  Cal.  439. 

Deppaitions  taken  in  one  suit  cannot-properly  be  used  in  another 
against  a  party  who  was  not  a  party  to  the  prior  suit,  and  had  no 
notice  nor  any  right  or  opportunity  to  cross-examine  the  witness. 
Ru4herford  v.  Geddea,  71  U.  S.  4  Wall.  220,  18  L.  ed.  343;  Tap- 
pan  V.  BeardsUy,  77  U.  S.  10  Wall.  427,  19  L.  ed.  974. 

If  a  magistrate,  in  taking  a  deposition,  erroneously  includes  a 
question  asked  of  a  witness,  the  error  does  no  injury  if  the  testi- 
mony sought  to  be  elicited  is  immaterial.  People  v.  KeitJiy  60 
Cal.  137. 

f.  Statutory  Formalities.— The  statutory  formalities  for  the 
taking  of  depositions  must  be  strictly  complied  with,  as  this  mode 
of  taking  testimony  is  in  derogation  of  the  common  law.  Baxter 
V.  Payney  1  Finn.  501. 

The  fact  that  a  person  has  the  right  to  use  the  record  of  a  suit 
to  prove  some  fact  which  can  only  be  established  by  the  record,, 
gives  no  right  to  put  in  evidence  depositions  jmd  other  matter 
found  in  the  record,  which  are  not  relevant  to  the  issue  on  trial,. 
or  when  such  use  would  violate  any  well  established  principle  of 
the  law  of  evidence.  Tappan  v.  Beardsley^  71  U.  S.  10  WalL 
427,  19  L.  ed.  974;  Marine  Ins,  Co.  of  Alexandria  v.  Hodgson^ 
10  U.  S.  6  Cranch,  206,  3  L.  ed.  200.  • 

g.  Further  Rules. — A  deposition  of  a  deceased  witness  taken 
in  a  former  trial,  in  which  the  present  plaintiff  and  another  were 
plaintiffs,  and  the  predecessor  of  the  present  defendant  corpora- 
tion was  defendant,  to  prove  that  a  paper  in  question  bore  the 
corporate  seal,  was  admissible  in  the  second  suit.     Philadelphia^ 

W.  cfe  B.  jR.  Co.  V.  Howa/rd,  54  U.  S.  13  How.  307, 14  L.  ed.  157. 

It  is  error  to  permit  the  deposition  of  a  resident  of  the  county 
to  be  introduced  in  evidence  over  the  objections  of  the  adverse 
party,  unless  it  is  first  shown  that  the  witness's  oral  testimony 
cannot  be  produced.  Chicago  K.  &  N.  R.  Co.  v.  Brown^  44 
Kan.  384. 

A  plaintiff's  own,  deposition  is  admissible  where  it  is  proved 
that  he  is  absent  from  the  county,  and  his  counsel  testifies  that 
he  knows  of  no  other  witness  in  the  county  by  whom  the  facts 
may  be  proved.    Johnston  v.  McDuffee^  83  Cal.  30. 

The  presence  of  a  party  whose  deposition  has  been  taken  is  not 
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necessary;  and  the  deposition  may  be  read  by  either  party,  though 
he  is  in  court  at  the  time.     IMd. 

A  party  putting  interrogatories  or  cross-interrogatories  for  the 
deposition  of  a  witness,  pursuant  to  stipulation,  may  de<iline  to 
read  any  of  them  and  the  answers,  but  if  he  does  so  they  may  be 
read  by  the  other  party.     Byers  v.  Orenssteiuy  42  Minn.  386. 

Answers  to  a  direct  interrogatory,  stricken  out  of  a  deposition 
as  hearsay,  are  not  rendered  admissible  by  the  introduction  in  evi- 
dence of  the  answer  to  the  cross-interrogatory.  Llano  County  v. 
Moore,  77  Tex.  515. 

An  agreement  that  a  deposition  may  be  used  at  other  trials  of 
the  same  case  does  not  imply  that  an  objectionable  portion  of  it 
can  be  received  if  seasonably  objected  to.  BridghatrCs  App,  82 
Me.  323. 

It  is  discretionary  with  the  court  either  to  admit  or  reject  a 
deposition,  taken  under  stipulation,  which  was  received  by  mail 
the  morning  following  the  close  of  the  testimony.  Gorman  v. 
Mvnneapolis  <&  St.  L,  E.  Co.  78  Iowa,  509. 

A  deposition  read  without  objection  cannot  afterwards  be 
objected  to  on  account  of  any  defect  existing  at  the  time  it  was 
used.     Brackett  v.  Nikh%  20  111.  App.  525. 

A  deposition  may  be  admitted,  although  certain  questions  asked 
on  cross-examination  were  not  answered.  Miller  v.  Craig^  23 
111.  App.  128. 

Under  North  Carolina  Code,  §  1357,  depositions  not  passed 
upon  by  the  clerk  after  having  first  given  the  parties  or  their 
attorneys  not  less  than  one  day's  notice,  are  not  legal  notice. 
Berry  v.  HaU,  105  N.  C.  154;  Bryan  v.  Jeffreys,  104  N.  C.  242. 

Nothing  short  of  an  express  consent  will  permit  the  use  of  a 
deposition  against  a  person  charged  with  an  indictable  offense, 
under  the  Alabama  constitution  guaranteeing  him  the  right  to  be 
confronted  by  witnesses  against  liiin.  Anderson  v.  StaU^  89  Ala. 
12.     But  see  next  case  following. 

Depositions  taken  in  the  presence  of  the  accused  may  be  used 
on  trial  when  the  presence  of  the  witness  cannot  be  had.  This  is 
not  in  violation  of  the  6th  amendment  to  the  Constitution  of  the 
United  States.     Territory  v.  Evans  (Idaho)  7  L.  R.  A.  646. 

The  use  of  depositions  taken  de  bene  esse,  under  a  stipulation  that 
they  shall  be  read  on  the  trial  with  the  same  force  and  effect  as  if 
given  on  the  trial  by  the  witness,  does  not  deprive  defendant  of  his 
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•constitutional  right  to  be  confronted  by  his  accusers.    People  v. 
MoLinSy  10  N.  Y.  Snpp,  130. 

A  deposition  taken  under  Cal.  Pen.  Code,  §  882,  from  a  witness 
in  a  criminal  case  who  is  unable  to  procure  securities  for  his 
appearance,  cannot  be  used  where,  at  the  time  it  was  taken,  a 
valid  commitment  had  not  been  made  of  the  person  to  be  tried, 
although  a  defective  one  had  been  made  and  an  information  tiled. 
I^eople  V.  Thompson^  84  Cal.  598. 

The  United  States  Supreme  Court  has  held  that  the  refusal  of 
the  court  to  reject  the  deposition  because  the  witness  had  not 
annexed  to  it  a  copy  of  the  former  deposition,  which  in  answer  to 
previous  interrogatories,  he  admitted  he  had  seen  and  used  to 
refresh  his  memory,  is  right.  Winane  v.  New  York  tfc  E.  R,  Co, 
62  U.  S.  21  How.  88,  16  L.  ed.  68. 

The  interest  which  centers  around  the  case  last  above  cited,  is 
now  almost  wholly  dependent  upon  the  fact  that  a  suggestive 
note  on  depositions  has  been  added,  in  the  L.  C.  P.  Company's 
edition,  and  this  we  give  entire,  as  the  most  concise  statement  of 
the  subject  to  be  met  with. 

"The  general  rule  is  that  a  deposition  not  taken  according  to  the 
rules  of  law  must  be  excluded  if  objection  is  made,  unless  there 
is  waiver  of  the  objection  or  consent  to  the  mode  in  which  they 
are  taken.  Evcme  v.  Eaton,  20  U.  S.  7  Wheat.  356,  420,  5  L.  ed. 
472,  aflPg  3  Waah.  C.  C.  443. 

The  party  who  procured  the  deposition  to  be  taken  may  object 
to  any  omission  or  irregularity  of  the  commissioner.  Gilpina  v. 
Consequa,  Pet.  C.  C.  85,  3  Wash.  C.  C.  184. 

But  a  party  may  not  object  to  his  own  omission  or  irregularity, 
as  his  failure  to  give  other  party  notice.  Yeaton  v.  Ery,  9  U.  S. 
5  Cranch,  335,  3  L.  ed.  117. 

All  objections  to  the  form  of  taking  the  depositions  are  required 
"by  rule  to  be  indorsed  on  them  before  the  cause  is  called.  Jasper 
V.  Porter,  2  McLean,  579;  Brooke  v.  Jenkms,  3  McLean,  432, 439. 

An  objection  to  form  cannot  be  taken  for  the  first  time  on 
appeal.     The  Samuel^  14  U.  S.  1  Wheat.  9,  4  L.  ed.  23. 

Where  a  motion  is  made  to  suppress  a  deposition  and  denied  at 
-one  term,  and  subsequently  it  is  read  as  evidence  on  the  trial 
without  objection,  it  cannot  be  objected  to  on  the  writ  of  error  to 
Supreme  Court.  Brown  v.  Tarkington,  70  U.  S.  3  Wall.  377,  18 
L.  ed.  255. 
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Consent  that  a  deposition  may  be  read  extends  to  incompetent- 
as  well  as  competent  evidence.  Harris  v.  WaU^  48  U.  S.  7  How^ 
693,  705,  12  L.  ed.  875,  880. 

Depositions  read  without  objections  cannot  afterwards  be 
excluded.  Evam  v.  Rettieh^  20  U.  S.  7  Wheat.  753,  5  L.  ed. 
496,  affg  3  Wash.  C.  C.  408. 

Waiver  of  all  objections  to  taking  a  deposition  de  iene  esse 
extends  only  to  character  in  which  deposition  was  taken.  The 
Thomas  <&  Henry  v.  United  States^  1  Brock.  363,  367. 

Depositions  read  on  a  former  trial  by  consent..  Held,  that  upon 
a  second  trial  ordered  on  appeal,  the  consent  not  being  limited, 
plaintiff  was  entitled  to  read  them.  Vattler  v.  Hvnde^  32  U.  S.  7 
Pet.  252,  8  L.  ed.  675,  aff'g  1  McLean,  110;  Edniondson  v.  Bar^ 
rell,  2  Cranch,  C.  C.  228,  232. 

Wlien  both  parties  appear  and  examine  and  cross-examine  on 
taking  depositions,  party  at  whose  instance  it  was  taken  cannot 
object,  on  account  of  any  informality  or  irregularity  in  its  taking,, 
to  its  being  read  by  the  opposite  party.  Andrews  v.  Graves^  1 
Dill.  108. 

Objection  to  competency  of  witness,  if  known,  is  waived  by 
attending  examination;  otherwise,  if  unknown,  it  may  then  be  taken 
wlien  deposition  is  offered.  United  States  v.  One  Case  of  Hair 
Pencils^  1  Paine,  400. 

Objections  to  regularity  of  proceedings  is  not  waived  by 
attendance  on  the  examination,  of  attorney  of  opposite  party  on 
notice,  where  he  refuses  to  take  part  in  it.  Harris  v.  WaU^  48 
U.  S.  7  How.  693,  12  L.  ed.  875. 

Opposite  party  cannot,  on  trial,  object  to  irregularities  in  form, 
where  he  appeared  on  taking  the  deposition  de  bene  esse,  and  with- 
out objection  took  part  in  the  examination,  and  more  than  a  year 
has  elapsed.  Shutte  v.  Thonipsony  82  U.  S.  15  Wall.  151,  21  L» 
ed.  123. 

DepositiouB  de  hene  esse  under  Judiciary  Act  of  1789,  must  be 
suppressed  when  it  does  not  appear  affirmatively  that  witness 
resided  over  100  miles  from  place  of  tml.  Dunkle  v.  Worcestery 
5  Biss.  102.     But  see  Act  of  May  9,  1872. 

When  depositions  have  been  filed  three  years,  motion  to  sup- 
press for  irregularity  is  too  late.  Bank  of  Danville  v.  Tracers, 
4  Biss.  507. 

Objections  to  defects  and  irregularities  which  might  have  been 
obviated  by  retaking  the  deposition,  must  be  noticed  when  the 
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deposition  is  being  taken  or  raised  by  motions  to  Btippress  before 
trial.  Doa/ne  v.  Glenn,  88  U.  S.  21  Wall.  33,  22  L.  ed.  476; 
Claxton  V.  Adams^  1  McArthur,  496. 

Motion  to  suppress  brings  np  regularity  of  order  for,  and  com- 
petency of  witnesses,  if  not  previously  waived.  Eslava  v.  Maz-^ 
ange,  1  Woods,  623." 

h.  Illinois  Decisions  Considered. — All  depositions,  so  long 
as  they  are  on  file,  if  properly  taken,  and  if  they  contain  evidence 
pertinent  to  the  issue,  and  if  the  party  who  caused  the  taking 
thereof  does  not,  before  the  trial,  obtain  leave  to  withdraw  them, 
are  evidence,  so  that  if  the  party  who  took  them  fails  or  refuses 
to  read  them,  the  adverse  party  may  do  so  {Adams  v.  linsseU^  85 
111.  284),  subject  to  the  limitation  that  the  party  proposing  tluis 
to  use  the  depositions  must  use  it  only  to  prove  that  which  is 
competent  for  him  to  prove.  Forbes  v.  Snyder^  94  El.  374.  A 
deposition  taken,  on  proper  notice  and  in  conformity  to  law,  in  a 
suit  while  pending  before  a  justice  of  the  peace,  may  be  properly 
read,  in  the  circuit  court,  on  the  trial  of  the  same  cause,  on  ap- 
peal. Jarrett  v.  Phillips^  90  111.  237.  The  deposition  of  a  wit- 
ness may  be  read,  although  the  witness  be  present  in  court.  Brad- 
ley  V.  Geiselmcm^  17  111.  571. 

i.  Deposition  in  Another  Cause. — A  deposition  taken  in  an- 
other and  different  cause,  is  not  competent  evidence  against  one 
not  a  party  to  the  suit  in  which  it  was  taken,  to  prove  any  fact, 
except  it  may  be  proper  for  the  purpose  of  showing  notice  of  the 
pendency  of  the  proceeding  in  which  it  was  used.  Cookson  v. 
Richardson,  69  111.  137. 

j.  Objections  to  Depositions  Considered.— It  is  not  error  to 
permit  deposition  to  be  read  in  evidence,  though  taken  in  the 
same  city  where  the  trial  was  had,  and  only  one  day  before  the 
trial,  and  without  any  showing  being  made,  that  the  oral  testi- 
mony of  the  witness  could  not  be  procured,  where  no  objection 
was  urged  against  it  for  these  reasons,  and  the  reasons  given  for 
the  objection  that  was  urged  against  the  deposition  were  insuffi- 
cient. Missouri  Pac.  R.  Co.  v.  Neiswanger,  41  Kan.  621,  13 
Am.  St.  Kep.  304. 

A  deposition  to  prove  the  contents  of  a  letter  without  account- 
ing for  its  loss,  is  inadmissible.  Dwyer  v.  Dunbar,  72  U.  S.  5 
Wall.  318,  18  L.  ed.  489. 

Where  a  deposition  is  lost  a  party  is  not  bound  to  supplv  its 
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place  by  another,  but  may  give  parol  evidence  of  its  contents. 
JBurton  v.Driggs,  87  U.  S.  20  Wall.  125,  22  L.  ed.  299. 

The  refusal  of  a  court  to  reject  a  deposition  taken  under  a  com- 
mission, because  the  witness  had  not  annexed  to  it  a  copy  of  a 
former  deposition  which  he  had  used  to  refresh  his  memory,  is 
right  where  the  former  deposition  is  in  the  power  of  the  com- 
missioner or  the  other  party.  Winam  v.  JV^ew  York  c&  K  R.  Go. 
62  U.  S.  21  How.  88,  16  L.  ed.  68. 

Where  the  deposition  of  a  witness  since  deceased,  has  been  de- 
stroyed by  fire,  a  witness  to  prove  the  contents  of  the  deposition 
need  not  give  its  precise  language,  but  only  its  substance,  and  can 
refresh  his  memory  by  referring  to  notes  taken  by  him  at  the 
time.    Buck  v.  Rock  Island,  97  U.  S.  693,  24  L.  ed.  1101. 

No  piuctice,  however  convenient,  can  give  validity  in  a  circuit 
court  to  depositions  which  are  not  taken  according  to  law  or  the 
rules  of  the  circuit  court,  uidess  by  waiver  or  consent  of  the  par- 
ties.   Evans  v.  Eaton,  20  U.  S.  7  Wheat.  356,  5  L.  ed.  472. 

The  court  is  not  bound  to  give  an  opinion  to  the  jury  as  to  the 
meaning  or  construction  of  a  deposition  read  in  evidence.  Marine 
Ins.  Co.  of  Alexandria  v.  Young,  9  U.  S.  5  Cranch,  187,  3  L. 
ed.  74. 

§  298.  Testimony  of  Witness  Out  of  State,  When  Tal^en. 

— The  testimony  of  a  witness  out  of  the  State  may  be  taken  by 
deposition  in  an  action,  at  any  time  after  the  service  of  the  sum- 
mons or  the  appearance  of  the  defendant;  and  in  a  special  pro- 
ceeding, at  any  time  after  a  question  of  fact  has  arisen  therein. 

§  299.  Testimony  of  a  Witness  in  the  State^  When  Taken. 

a.  Provisions  of  California  Code.— The  testimony  of  a  wit^ 
ness  in  this  State  may  be  taken  by  deposition  in  an  action  at  any 
time  after  the  service  of  the  summons  or  the  appearance  of  the 
defendant,  and  in  special  proceedings  after  a  question  of  fact  has 
arisen  therein,  in  the  following  cases: 

1.  When  the  witness  is  a  party  to  the  action  or  proceeding, 
or  an  officer  or  member  of  a  corporation  wliich  is  a  party  to  the 
action  or  proceeding,  or  a  person  for  whose  immediate  benefit 
the  action  or  proceeding  is  prosecuted  or  defended. 

2.  When  the  witness  resides  out  of  the  county  in  which  his 
testimony  is  to  be  used; 

3.  When  the  witness  is  about  to  leave  the  countv  where  the 
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action  is  to  be  tried,  and  will  probably  continue  absent  when  the 
testimony  is  required; 

4.  When  the  witness,  otherwise  liable  to  attend  the  trial,  is 
nevertheless  too  infirm  to  attend; 

5.  When  the  testimony  is  required  upon  a  motion,  or  in  other 
case  where  the  oral  examination  of  the  witness  is  not  required; 

6.  When  the  witness  is  the  only  one  who  can  establish  facts  or 
a  fact  material  to  the  issue;  provided,  that  the  deposition  of  such 
witness  shall  not  be  used  if  his  presence  can  be  procured  at  the 
time  of  the  trial  of  the  cause.  See  Cal.  Code  Civ.  Procedure, 
§  2021,  etc. 

b.  Examination  of  Anthorities. — Depositions  taken  before 
one  who  has  acted  as  agent  of  the  party  in  the  same  cause  will 
not  be  admitted  in  evidence  on  the  ground  of  implied  bias.  Smith 
V.  Smithy  2  Me.  408.  Depositions  except  to  perpetuate  testimony, 
cannot  be  read  unless  taken  in  reference  to  an  issue  made  up  at 
the  time  they  were  taken.  Morrow  v.  Hatfield^  6  Humph.  108. 
See  contra,  Bhackhum  v.  Morton^  18  Ark.  384.  Notice  to  take 
depositions  must  name  the  witnesses,  or  they  cannot  be  read,  un- 
less it  appear  that  the  opposite  party  attended  and  cross-exam- 
ined, which  will  cure  the  defect.  Mohertaon  v.  Camphell^  1 
Overt.  172. 

The  fact  that  depositions  offered  in  evidence  may  contain  in- 
competent and  illegal  evidence,  will  not  justify  the  rejection  of 
them  altogether.  The  court  should  point  out  and  exclude  the 
inadmissible  portions.     Hamilton  v.  ScuUy  25  Mo.  165. 

In  order  to  prevent  injuries  to  suitors  from  this  mode  of  tak- 
ing testimony,  in  which  the  opposite  party  is  often  not  present  to 
cross-examine,  and  which  by  unfair  and  fraudulent  practices  may 
be  perverted  in  writing  it  down,  or  altered  after  it  has  been  writ- 
ten, it  has  been  the  uniform  nile  in  all  courts  to  exclude  a  de- 
position where  anything  required  by  the  words  of  the  statute  au- 
thorizing it  to  be  taken  has  been  omitted,  if  such  omission  can 
possibly  produce  injury  to  the  opposite  party.  But  if  it  appear 
that  no  injury  can  possibly  result  from  the  omission,  the  coui-ts 
have  generally  determined  that  it  shall  not  exclude  the  deposi- 
tions; as  if  no  notice  be  given,  but  the  adverse  party  attends  and 
cross-examines,  and  as  all  the  benefit  has  been  obtained  which  a 
notice  could  give,  the  deposition  must  be  read,  although  the  statute 
makes  no  such  exceptions. 
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A  strict  and  literal  compliance  with  the  statute  is  necessary, 
and  the  courts  have  refused  parties  to  avail  themselves  of  such 
testimony,  although  the  forms  required  may  have  been  strictly 
pursued,  where  there  has  been  any  deceit  or  fraud  practiced  in 
taking.  The  certificate  of  the  magistrate  is  not  conclusive.  But, 
on  the  other  hand,  if  it  is  defective,  parol  testimony  is  not  ad- 
missible to  supply  the  omission.  The  magistrate  in  taking  testi- 
mony, is  acting  in  the  character  of  an  agent  of  the  court,  and  no 
deceit  practiced  by  him  or  upon  him  will  be  sanctioned.  For  in- 
stance, suppose  it  be  ceiiified  that  the  witness  is  sick  or  going  out 
of  the  State,  and  it  transpires  that  he  is  well  and  in  court  at  the 
tiial,  the  court  will  certainly  not  permit  his  deposition  to  be  read. 
Pingry  v.  Washhurji^  1  Aik.  264;  Middleton  v.  Tyler ^  1  N.  J. 
.L445;  Armoldy.  Rensluiw^  11  N.J.  L.  367;  Grahcmi  v.  Whitely^ 
26  N.  J.  L.  254;  Brown  v.  Turner ^  15  Ala.  832.  See  also  Weeks, 
Dep.  §§  452^54. 

The  taking  of  depositions  of  witnesses  to  break  the  force  of 
their  testimony  as  given  in  the  depositions  taken  by  the  adverse 
party  is  not  a  waiver  of  an  objection  to  their  competency,  ^tna 
L.  Ins.  Co.  V.  Dem'uig^  123  Ind.  384. 

The  fact  that  an  order  for  a  defendant's  examination  before 
trial  calls  for  testimony  that  can  be  used  to  subject  him  to  a  stat- 
utory penalty  is  not  fatal  to  the  examination,  as  any  claim  as  to 
privilege  against  inculpating  himself  may  be  determined  upon  the 
examination,  when  his  rights  will  be  completely  protected.  JEdi- 
S071  Mfg.  Co.  V.  Razard,  30  N.  Y.  S.  K.  809. 

Where  the  relation  of  the  parties  is  that  of  principal  and  agent 
or  customer  and  broker,  the  plaintiff  is  not  bound  to  make  out  a 
case  against  the  defendant  as  a  condition  of  examination.  Talbot 
V.  Dm^an  &  W.  Co.  30  X.  Y.  S.  K.  558. 

Wliere  the  defendant  is  a  corporation,  its  cMef  officers  and 
agents  who  are  presumed  to  transact  its  business  may  be  examined 
before  trial,  although  there  is  no  allegation  in  plaintiff's  affidavit 
that  they  have  knowledge  concerning  the  facts  sought  to  be  elicited. 
Ihid. 

A  party  has  a  right  to  take  depositions  to  preserve  testimony 
at  any  time,  and  the  fact  that  the  case  was  pending  on  appeal 
does  not  deprive  him  of  such  right.     Long  v.  Straus^  124  Ind.  84. 

A  motion  to  suppress  a  deposition  which  was  filed  over  two 
weeks  before  the  commencement  of  the  term  on  account  of  not 
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being  properly  certified,  made  on  the  eighteenth  day  of  the  term 
is  too  late.     Turner  v.  Hardin^  80  Iowa,  691. 

A  motion  to  suppress  a  deposition  taken  upon  interrogatories 
on  the  ground  that  the  certificate  of  the  notary  who  took  the 
deposition  does  not  show  that  either  of  the  parties,  their  agent  or 
attorneys,  was  present  at  the  taking,  is  properly  overruled,  as 
where  the  certificate  is  silent  as  to  that  fact  and  there  is  no  show- 
ing to  the  contrary,  it  will  be  presumed  that  the  requirements  of 
Iowa  Code,  §  3738,  as  to  their  presence  were  observed.    Ihid. 

A  motion  to  suppress  depositions  on  the  grounds  that  it  does 
not  appear  that  the  witnesses  were  sworn,  and  that  the  depositions 
■are  not  properly  certified,  and  that  one  is  not  signed,  cannot  be 
sustained  where  counsel  stipulated  that  the  witness  should  be 
«wom  by  competent  authority,  and  that  the  depositions  should  be 
taken  on  a  type-writer,  and  when  filed  have  the  same  force  and 
^effect  as  depositions  taken  in  the  ordinary  manner.  ShoemakerY. 
SntUh^  80  Iowa,  655. 

A  deposition  taken  in  the  absence  of  the  opposing  party  a 
.short  distance  from  the  office  stated  in  the  notice  will  not  be  sup- 
pressed where  it  appears  that  on  the  same  day  the  counsel  for  the 
opposing  party  appeared  and  by  consent  of  all  the  deposition  was 
opened  and  a  witness  re-called  and  cross-examined.  Southern 
Kansas  R.  Co,  v.  Bobbins^  43  Kan.  145. 

The  presence  of  a  party  whose  deposition  has  been  taken  is  not 
necessary;  and  the  deposition  may  be  read  by  either  party  though 
he  is  in  court  at  the  time.     Johnston  v.  MoDuffee^  83  Cal.  30. 

Ati  objection  to  the  admissibility  of  a  deposition  that  no  proper 
notice  of  the  taking  thereof  was  given,  is  too  late  when  first  raised, 
not  by  a  motion  to  suppress,  but  after  the  parties  had  gone  to  trial 
and  plaintifi  had  introduced  all  his  evidence  in  chief.  Bell  v. 
Jarfiison^  102  Mo.  71. 

Depositions  taken  before  an  examining  magistrate  may  in  cer- 
tain cases  be  read  on  the  trial  of  the  merits,  under  New  York 
Code  Crim.  Proc.  §  8,  subd.  3.  United  States  Constitution,  art.  6, 
which  provided  that  in  all  criminal  cases  the  accused  shall  enjoy 
the  right  to  be  confronted  with  the  witnesses  against  him,  refers 
to  triids  in  Federal  courts,  and  the  14th  amendment  to  the  Consti- 
tution, §  1,  did  not  make  art.  6  applicable  to  state  courts.  People 
V.  Fish,  125  N.  T.  136. 

By  not  making  a  timely  motion  to  suppress  depositions  a  party 
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waives  any  objections  he  has  to  the  manner  of  taking  the  testi- 
mony,    tfhle  V.  Burnham^  44  Fed.  Eep.  729. 

The  defendants  in  an  action  on  account  involving  various  trans- 
actions are  entitled  to  an  examination  of  all  books  and  papers 
under  the  control  of  the  plaintiff,  which  contain  any  evidence 
relating  to  the  merits  of  the  defense  and  which  would  enable  them 
to  prepare  for  the  trial,  where  it  appears  by  uncontradicted  affi- 
davits that  such  examination  is  necessary.  Nichols  v.  MoGeoch 
78  Wis.  360. 

Where  two  persons  come  into  an  action  as  intervenors,  each  by 
a  separate  pleading  claiming  for  himself  the  property  which  iff 
the  subject  of  the  action,  but  tendering  the  same  issues  as  to  the 
facts  constituting  plaintiff's  cause  of  action,  a  deposition  taken  on 
the  application  of  one  of  such  persons,  upon  interrogatories  pro- 
pounded by  him  and  cross-interrogatories  propounded  by  the 
plaintiff,  bearing  exclusively  upon  such  issue,  is  admissible  a& 
evidence  in  favor  of  both  intervenors.  Lougee  v.  Bray^  42 
Minn.  323. 

A  notary  public  is  not  an  officer  authorized  by  law  to  tak& 
depositions  outside  of  the  State.  Lienpo  v,  Sta;tey  28  Tex.  App. 
179. 

The  practice  of  examjning  a  party  before  trial  at  the  instance 
of  the  opposite  party  should  be  carefully  guarded  by  the  court, 
Sheehan  v.  Albcmy  cfe  B.  Turnp.  Co.  (Sup.  Ct.)  28  N.  Y.  S.  E.  20. 

Where  it  is  not  alleged  that  any  important  documentary  evi- 
dence is  in  the  possession  of  an  adverse  party,  and  it  is  not  shown 
why  oral  evidence  may  not  with  equal  force  be  taken  upon  the 
trial,  the  examination  of  such  party  before  trial  will  not  be 
granted  as  of  course,  and  will  be  denied  where  the  moving  papers 
fail  to  establish  that  such  examination  is  material  and  necessary. 
Blocker  v.  Guild  (C.  P.)  28  N.  Y.  S.  E.  14. 

Whether  the  answer  of  a  witness  testifying  by  deposition  was 
or  was  not  strictly  responsive  to  the  interrogatory,  it  is  error  to- 
exclude  any  part  of  it  on  objection  made  for  the  first  time  during 
the  trial.     Brovm  v.  Mitchell^  75  Tex.  9. 

A  claim  of  exemption  from  discovery  on  the  ground  that  it 
would  fix  a  penal  liability  upon  the  party  cannot  be  sustained 
where  a  prosecution  for  the  penalty  is  already  barred  by  the  Stat- 
ute of  Limitations.  Manchester  cfe  Z.  R.  Co.  v.  Concord  B.  Co. 
(N.  H.)  9  L.  E.  A.  689,  3  Inters.  Com.  Eep.  319. 

Where  all  the  matters  aimed  at  by  a  proposed  order  for  the 
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examination  of  a  party  before  pleading  are  such  as  would  call  for 
an  examination  as  to  the  commission  of  a  crime,  or  as  to  some- 
thing that  is  a  link  in  the  chain  of  proof  of  commission  of  a 
crime,  the  order  should  be  set  aside.  EoherU  v.  Press  Pvh,  Co, 
(Super.  Ct.  K  Y.)  30  N.  Y.  S.  R.  20. 

An  affidavit  to  procure  an  examination  of  plaintiff  in  an  action 
for  libel,  before  answer,  stating  that  the  nature  of  the  defense  is 
a  justification  by  proving  that  plaintiff  attempted  by  fraudulent 
representations  to  take  a  stated  sum  from  the  possession  of  own- 
ers of  property  whose  names  it  is  necessary  to  plead  particularly^ 
as  well  as  the  representations,  etc.,  and  that  none  of  these  things 
are  known  to  defendant,  who  has  no  means  of  ascertaining  them 
except  from  an  examination  of  plaintiff, — ^is  insufficient.     Ihid. 

Ala.  Code  1886,  §  2823,  proving  that  the  testinjony  of  a  witness 
may  be  taken  conditionally  and  perpetuated  as  provided  in  thia 
article,  is  applicable  only  to  witnesses  who  are  not  parties.  TTin^ 
ter  V.  Elmore^  88  Ala.  555. 

It  is  discretionary  with  the  trial  court  to  refuse  to  allow  plain- 
tiff's counsel  to  read  the  deposition  of  plaintiff  taken  previous  to 
the  trial  by  defendants,  where  the  plaintiff,  on  his  own  behalf, 
was  fully  examined.     &i*igshy  v.  Shioarz^  82  Cal.  278. 

A  commission  to  take  depositions,  in  which  the  names  of  the 
county  and  State  of  the  notary  to  whom  it  is  addressed  are  abbre- 
viated, is  sufficient,  such  abbreviations  being  matter  of  common 
knowledge.     GUinam,  v.  Sheets^  78  Iowa,  499. 

c.  Statutory  Begulations. — In  further  exposition  of  the  topic 
under  review  I  append  a  series  of  statutory  provisions,  compiled 
from  competent  authorities  which  reflect  the  present  attitude  of 
the  law  regulating  the  admission  in  evidence  of  this  particular 
grade  of  testimony. 

Indiana. — ^No  deposition  shall  be  read  in  evidence  of  the  trial 
of  a  cause  if  at  any  tiyne  the  witness  himself  is  produced  in  court, 
unless  the  deposition  has  been  taken  by  the  agreement  of  the  parties 
or  by  the  order  of  the  court.     2  Rev.  Stat.  Ind.  140. 

When  any  action  has  been  dismissed  and  another  action  ha^ 
been  commenced  for  the  same  cause  the  deposition  taken  in  the 
first  action  may  be  used  in  the  second,  or  in  any  other  action 
between  the  parties  or  their  representatives  for  the  same  cause; 
but  it  must  appear  that  the  depositions  have  been  duly  filed  in 
the  court   where  the  previous  cause  was  pending    and    have 
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remained  on  file  from  the  time  the  action  was  dismissed  until  the 
time  at  which  it  was  proposed  to  use  them.  2  Rev.  Stat.  Ind.  144. 
Perpetuating  testimony. — ^Upon  proof  of  the  death,  insanity  or 
absence  from  the  State  of  the  witness,  or  inability  by  reason  of 
Age  or  infirmity  to  attend,  the  deposition  or  copy  thereof  certified 
by  the  clerk  of  the  court  where  the  same  is  filed  shall  be  admitted 
in  evidence  in  any  court  in  the  State,  in  any  cause  between  the 
parties  named  in  the  affidavit,  or  in  any  cause  between  persons 
-claiming  under  either  of  the  parties,  and  shall  have  like  effect 
as  if  the  witness  had  been  personally  present  and  had  given 
oral  testimony  therein,  saving  the  right  of  exception  in  all  cases 
on  account  of  the  incompetency  of  the  witness,  or  of  any  part  of 
the  testimony  contained  in  the  deposition.     2  Rev.  Stat.  Ind.  146. 

Iowa. — ^The  deposition  must  show  that  the  witness  is  a  non- 
resident or  such  other  fact  as  renders  the  taking  of  the  deposition 
legal,  and  no  such  deposition  shall  be  read  on  the  trial  if  at  the 
time  the  witness  himself  is  produced  in  court. 

Pei-petuating  testimony. — The  court  or  judge,  if  satisfied  that 
the  depositions  have  been  properly  taken  shall  approve  the  same, 
and  order  them  to  be  filed;  and  if  a  trial  be  had  between  the  par- 
ties named  in  the  petition,  or  their  privies  or  successors  in  inter- 
est, such  deposition  or  certified  copies  therof  may  be  given  in 
evidence  by  either  party,  where  the  witnesses  are  dead  or  insane 
or  where  their  attendance  for  oral  examination  cannot  be  obtained 
as  required;  but  such  depositions  shall  be  subjected  to  the  same 
objections  for  irrelevancy  and  incompetency  as  may  be  made  to 
depositions  pending  an  action.  Iowa  Code,  Civ.  Proc.  §§  3743, 
^3750. 

Kansas. — ^When  a  deposition  has  once  been  taken  it  may  be 
read  in  any  stage  of  the  same  action  or  proceeding,  or  in  any 
other  action  or  proceeding  upon  the  same  matter  between  the 
same  parties;  subject,  however,  to  all  such  exceptions  as  may  be 
taken  thereto  under  the  statute.     Comp.  Laws  Kan.  1879,  648, 

Maine. — ^When  a  deposition  is  taken  it  shall  not  be  used  on 
trial  if  the  adverse  party  shows  that  the  cause  for  taking  it  no 
longer  exists.  When  a  plaintiff  becomes  nonsuit,  or  discontin- 
ues his  suit  and  commences  another  for  the  same  cause  between 
the  same  parties  or  their  representatives,  all  depositions  lawfully 
taken  for  the  first,  may  be  used  in  the  second  suit  if  they  were 
only  filed  in  the  court  where  the  first  suit  was  pending,  and 
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Temained  on  file  till  the  commencement  of  the  second.     Rev. 
Stats.  Me.  780. 

Perpetuating  testimony.— All  depositions  recorded  as  required, 
or  a  copy  thereof  attested  by  the  register  of  deeds,  may  be  used 
on  a  trial  of  any  cause  pending  when  the  deposition  was  taken  or 
commenced  afterward,  between  the  person  at  whose  request  it 
was  taken,  and  either  of  the  persons  named  in  the  statement  and 
duly  notified,  or  those  claiming  under  either,  concerning  the  title, 
claim  or  interest  set  forth  in  the  statement  subject  to  the  same 
objections  as  if  originally  taken  for  the  suit.     Rev.  Stat.  Me.  781. 

Massachusetts. — ^A  deposition  shall  not  be  used  if  it  appears 
that  the  reason  for  taking  it  no  longer  exists,  except  that  if  the 
party  producing  it  in  such  case  shows  any  sufficient  cause  then 
•existing  for  using  the  depositions,  it  may  be  admitted. 

Use  of  deposition  in  another  suit. — ^The  provisions  are  the  same 
as  those  of  Michigan,  infra^  omitting  the  provisions  as  to  use  on 
appeal  and  adding,  *'  provided  the  deposition  has  remained  in  the 
custody  of  the  court  from  the  termination  of  the  first  suit  until 
the  commencement  of  the  second."     (Gen.  Stat.  675.) 

Depositions  taken  out  of  the  State  in  any  other  manner  than  as 
provided  for,  if  taken  before  a  notary  public  or  other  person 
authorized  by  the  laws  of  any  other  State  or  country  to  take 
depositions,  may  be  admitted  or  rejected  at  the  discretion  of  the 
court;  provided  that  no  such  deposition  shall  be  admitted  unless 
it  appears  that  the  adverse  party  had  sufficient  notice  of  the  tak- 
ing thereof,  and  opportunity  to  cross-examine  the  witness,  or  that 
from  the  circumstances  of  the  case  it  was  impossible  to  give  him 
such  notice.     Ihid, 

Perpetuating  testimony. — The  provisions  are  the  same  as  those 
of  Florida,  supra,    Ihid.  677. 

Michigan. — ^The  deposition  shall  have  the  same  effect,  and  no 
other,  as  the  oral  testimony  of  the  witness  would  have  if  given  on 
the  trial;  and  every  objection  to  the  competency  or  credibility  of  the 
witness,  and  to  the  competency  or  relevancy  of  any  question  put  to 
liim,  or  of  any  answer  given  by  him,  may  be  made  in  the  same 
manner  as  if  the  witness  were  personally  examined  on  the  trial. 
2  Comp.  Laws  Mich.  pp.  1692,  1696. 

Where  the  plaintiff  in  any  suit  shall  discontinue  it,  or  become 
nonsuit  and  another  suit  shall  afterward  be  commenced  for  tlie 
£ame  cause  between  the  same  parties  or  their  representatives,  or 
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wlien  any  suit  shall  be  appealed,  all  depositions  lawfully  taken  for 
the  first  suit,  or  the  suit  below,  may  be  used  on  the  second  or  on 
the  appeal  in  the  same  manner  and  subject  to  the  same  conditions 
and  objections  as  if  originally  taken  for  the  second  suit  or  on  the 
appeal;  provided  the  deposition  shall  have  been  duly  filed  in  the 
<*ourt  below,  or  in  the  court  where  the  first  suit  is  pending.  2 
Comp.  Laws  Mich.  p.  1701. 

Minnesota. —  Depositions  within  the  State. —  The  provision* 
are  virtually  the  same  as  in  the  Maine  statute,  supra. 

When  an  action  is  appealed  from  one  court  to  another,  all  depo* 
sitions  lawfully  taken  to  be  used  in  the  court  below  may  be  used 
in  the  appellate  court  in  the  same  manner  and  subject  to  the 
same  exceptions  for  informality  and  irregularity  as  were  taken  to- 
such  depositions  in  writing  in  the  court  below.  (2  Minn.  Stat, 
at  L.  p.  840.) 

Depositions  out  of  the  State  may  be  read  in  evidence  at  the  trial 
of  the  action  or  proceeding;  but  when  the  same  are  offered  in 
evidence,  objection  may  be  interposed  to  the  competency  of  the 
witness,  or  to  any  question  put  to  him  or  to  the  whole  or  any  part 
of  his  testimony  in  like  manner  upon  the  same  grounds,  and  with 
the  like  effect,  as  if  the  witness  was  then  testifying  in  open  court; 
pi'ovided  tliat  no  objection  to  the  form  of  any  question  can  be 
made,  unless  such  objection  was  made  before  and  noted  by  the 
officer  taking  such  deposition.     (2  Minn.  Stat,  at  L.  843.) 

Perpetuating  testimony. — K  any  action,  either  at  the  time  of  tak- 
ing the  deposition  or  at  any  time  afterward,  is  pending  between  the 
person  at  whose  request  it  was  taken  and  the  persons  named  in  the 
written  statement,  or  any  of  them,  or  any  person  claiming  under 
eitlier  of  said  parties  respectively,  concerning  the  title,  claim  or  in- 
terest set  forth  in  the  statement,  the  deposition  so  taken  or  a  certi- 
fied copy  of  it  from  the  registry  of  deeds  may  be  used  in  the  action^ 
in  the  same  manner  and  subject  to  the  same  conditions  and  objec- 
tions as  if  it  had  been  originally  taken  for  the  action.  (2  Minn> 
Stat,  at  L.  844,  845. 

Missouri. — Examinations  or  depositions,  properly  taken,  may- 
be read  and  used  as  evidence  in  the  cause  in  which  they  are 
taken  as  if  the  witness  were  present  and  examined  in  open 
court  on  the  trial.  The  facts  which  authorize  the  reading- 
of  the  deposition  may  be  established  by  the  testimony  of  the 
deposing  witness,  or  the  certificate  of  the  officer  taking  it.     1st. 
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■ 

If  he  resides  or  is  gone  out  of  the  State;  2nd.  If  he  be  dead;  3rd. 
If  by  reason  of  age,  sickness  or  bodily  infirmity  he  be  unable  to 
or  cannot  safelr  attend  court;  4th.  If  he  resides  in  a  country 
other  than  that  in  whidh  the  trial  is  held,  or  if  he  be  gone  to  a 
^eater  distance  than  forty  miles  from  the  place  of  trial  without 
the  consent,  connivance  or  collusion  of  the  party  requiring  his 
testimony;  5th.  If  he  be  a  judge  of  a  court  of  record,  a  practicing 
Attorney,  or  physician  and  engaged  in  the  discharge  of  his  official 
or  professional  duty  at  the  time  of  trial.  (Mo.  Code  Proc.  1870, 
§  2157.) 

Kebbaska. — ^When  a  deposition  has  once  been  taken,  it  may  be 
read  in  any  stage  of  the  same  action  or  proceeding,  or  in  any  other 
.action  or  proceeding  upon  the  same  matter  between  the  same 
parties;  subject,  however,  to  all  such  exceptions  as  may  be  taken 
thereto. 

Perpetuating  testimony. — If  a  trial  be  had  between  the  parties 
named  in  the  petition,  or  their  privies  or  successors  in  interest, 
£nch  depositions,  or  certified  copies  thereof,  may  be  given  in  evi- 
dence by  either  party  where  the  witnesses  are  dead  or  insane,  or 
where  their  attendance  for  oral  examination  cannot  be  obtained 
or  required;  but  such  depositions  shall  be  subject  to  the  same 
objections  for  irrelevancy  and  incompetency  as  may  be  made  to 
depositions  taken  pending  an  action,  (^^eb.  Gen.  Stat.  (1873) 
589-596.) 

New  Jebsey. — Depositions  or  duly  certified  copies  shall  be  as 
competent  evidence  in  the  cause  as  if  the  witness  had  been  exam- 
ined in  open  court  on  the  hearing  on  trial,  proof  being  first  made 
to  the  satisfaction  of  the  court  that  such  witness  resides  or  is  out 
of  the  State  or  is  dead,  or  by  reason  of  age,  sickness  or  bodily 
infirmity,  is  unable  to  attend  court.     (Rev.  Laws,  (1877)  385.) 

Ohio. — ^The  deposition  of  a  witness  may  be  used  when  the 
witness  does  not  reside  in  or  is  absent  from  the  county  where  the 
action  or  proceeding  is  pending,  or  by  change  of  venue  is  sent 
for  trial;  when  the  witness  is  dead,  or  from  age,  infirmity  or  im- 
prisonment is  unable  to  attend  court;  when  the  testimony  is  re- 
quired upon  a  motion  or  where  the  oral  examination  of  the  wit- 
ness is  not  required.     2  Rev.  Stat.  (1880)  §  5265. 

A  deposition  may  be  read  in  any  stage  of  the  action  or  pro- 
<;eeding  or  in  any  other  action  or  proceeding  upon  the  same 
matter  between  the  same  parties;  subject,  however,  to  such  excep- 
tions as  may  be  taken  thereto.     2  Rev.  Stat.  (1880)  §  5278. 
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Pennsylvania. — Any  deposition  which  by  the  rules  of  law 
may  be  read  in  evidence  on  the  trial  of  the  cause  in  which  it  is 
or  may  be  taken,  shall  be  allowed  to  be  read  in  evidence  in  any 
subsequent  cause  wherein  the  same  matter  shall  be  in  dispute  be- 
tween the  said  parties  or  persons,  their  heirs,  executors,  adminis- 
trators or  assigns,  provided  that  such  deposition  shall  be  admitted 
in  such  subsequent  cause  under  the  same  rules  and  restrictions  as 
if  it  had  been  offered  to  be  read  on  the  trial  of  the  original  cause. 
Purdon's  Digest,  425. 

Tennessee. — Depositions'  may  be  opened  by  the  clerk  at  any 
time  after  they  are  filed  at  the  request  of  either  of  the  parties  or 
liis  attorneys,  and  copies  furnished  the  parties  on  demand.  The 
clerk  shall  note  on  the  deposition  the  fact  that  it  is  opened  by 
liim.     2  Tenn.  Gen.  Stat.  art.  3870. 

Perpetuating  testimony — Copies  of  the  deposition,  duly  certi- 
fied by  the  register  shall  be  received  in  evidence  at  any  time,  in 
any  suit  between  the  parties  mentioned  in  the  petition,  or  their 
privies  in  interest  upon  proof  of  the  death,  insanity  or  departure 
to  some  place  unknown  of  the  witness  at  the  time  of  the  trial. 
2  Tenn.  Gen.  Stat.  art.  3885. 

§  300.  Motion  to  Suppress  Deposition. — If  in  the  omission 
to  give  notice,  or  for  other  acts  the  execution  of  the  commission 
is  irregular  the  proper  cause  is  within  a  reasonable  time  after  the 
return  to  move  for  the  suppression  of  the  evidence;  when  the 
court  can  within  its  discretion  order  the  evidence  to  be  retaken 
upon  the  same  interrogatories,  with  liberty  to  the  adverse  party 
to  cross-examine  the  witness.  Barnura  v.  Barnum^  42  Md. 
295.  See  ChohnandeUy  v.  Clinton^  2  Meriv.  81;  Healey  v. 
Jagger^  3  Sim.  494;  Wood  v.  Mann^  2  Sumn.  316,  2  Dan.  Ch.  Pr. 
1148  (1850).  The  question  whether  the  testimony  of  a  particular 
witness  shall  be  suppressed  prior  to  final  hearing  is  one  of 
discretion  entirely.  Williams  v.  V7*eelandj  30  N.  J.  Eq.  578. 
See  Brown  v.  BulUey,  14  N.  J.  Eq.  294;  1  Dan.  Ch.  Pr.  951, 
note  1.  Evidence  taken  on  a  preliminary  matter,  especially  be- 
fore issue  joined,  cannot  be  read  on  final  hearing  except  under  an 
order  of  the  court.  Warner*  v.  Warner^  31  N,  J.  Eq.  228.  See 
Holcomhe  v.  Holconibe^  10  N.  J.  Eq.  285. 

§  301.  Letters  Rogatory. 

a.  Import  of  Phrase. — These  are  sent  in  the  name  and  by 
the  authority  of  a  judge  or  court  to  another,  requesting  the  latter 
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to  cause  to  be  examined,  upon  interrogatories  filed  in  a  cause'  de» 
pending  before  the  former,  a  witness  who  is  within  the  jurisdic- 
tion of  the  I'udge  or  court  to  whom  such  letters  are  addressed. 

They  are  sometimes  denominated  sub  uiu^ucb  vicissitudinisy 
from  a  clause  which  they  generally  contain.  Where  the  govern- 
ment of  a  foreign  country,  in  which  witnesses  proposed  to  be  ex- 
amined reside,  refuses  to  allow  commissioners  to  administer  oaths 
to  such  witnessss,  or  to  allow  the  commission  to  be  executed  un- 
less it  is  done  by  some  magistrate  or  oflScer  there,  according  to 
the  laws  of  that  country,  letters  rogatory  must  issue.  Commis- 
sioners are  forbidden  to  administer  oaths  in  the  Island  of  St. 
Croix  {Lincoln  v.  Battelh^  6  Wend.  476;  in  Cuba,  Nelson  v. 
United  States,  1  Pet.  C.  C.  236;  BickneU  v.  Field,  8  Paige,  446, 
4  L.  ed.  495);  and  in  Sweden,  Threehridge  v.  Kilburne,  2  Ves. 
Sr.  236. 

These  letters  are  directed  to  any  judge  or  tribunal  having  juris- 
diction of  civil  causes  in  the  foreign  country,  recite  the  pendency 
of  the  suit  in  court,  and  state  that  there  are  material  witnesses 
residing  there,  without  whose  testimony  justice  cannot  be  done 
between  the  parties,  and  then  request  the  said  judge  or  tribunal 
to  cause  the  witnesses  to  come  before  them  and  answer  to  the  in- 
terrogatories annexed  to  the  letters  rogatory,  to  cause  their  de- 
positions to  be  committed  to  writing  and  returned  with  the  letters 
rogatory.  1  Greenl.  Ev.  §  320.  In  letters  rogatory  there  is  al- 
ways an  offer,  on  the  part  of  the  court  whence  they  issued,  to 
render  a  mutual  service  to  the  court  to  which  they  may  be  di- 
rected, whenever  required.  This  practice  of  such  letters  is  de- 
rived from  the  civil  law,  by  which  these  letters  are  sometimes 
called  letters  requisitory.  A  special  application  must  be  made  to 
the  court  to  obtain  an  order  for  letters  rogatory, 

b.  Generally  Superseded  by  Other  Remedies.— Though 
formerly  used  in  England  in  the  courts  of  common  law  (1  EoUe, 
Abr.  530,  pi.  13),  they  have  been  superseded  by  commissions  of 
dedvmus  potestatem,  which  are  considered  to  be  but  a  feeble  sub- 
stitute. Dunl.  Adm.  Pr.  223,  n;  Hall,  Adm.  Pr.  37.  The  courts 
of  admiralty  use  these  letters;  and  they  are  recognized  by  the  law 
of  nations.  See  Foelix,  Droit  Intern,  liv.  2,  t.  4,  p.  300;  Dunl. 
Adm.  Pr.  221;  Ben.  Adm.  §  533. 

c.  A  Precedent  Examined.  —  Following  from  Nelson  v. 
United  States,  1  Pet.  C.  C.  236,  will  be  found  a  copy  of  letter* 
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rogatory,  issued  to  the  courts  of  Havana,  according  to  the  form 
and  practice  of  the  civil  law: 

^^A  commission,  in  the  asual  form,  had  been  issued  out  of  the 
District  Court  to  Havana,  but  the  authorities  there  prevented 
its  execution.  Any  attempt  to  take  testimony  under  it,  was 
deemed  an  interference  with  the  rights  of  the  judicial  tribunals 
there.  Letters  rogatory,  according  to  the  form  and  practice  of 
the  civil  law,  were  issued,  and  the  testimony  was  obtained.  The 
following  is  a  copy  of  the  letters  rogatory: 

^United  States,  )  o  . 

District  of  Pennsylvania.      f 

*The  President  of  the  United  States,  to  any  Judge  or  Tribunal, 
Having  Jurisdiction  of  Civil  Causes  at  Havana,  Greeting: 
'Whereas  a  certain  suit  is  pending  before  us  in  which  John  D. 
Nelson,  Henry  Abbott  and  Joseph  E,  Tatem,  are  the  claimants 
of  the  schooner  Perseverance  and  cargo,  and  the  United  States  of 
America  are  the  defendants;  and  it  has  been  suggested  to  usj  that 
there  are  witnesses  residing  within  your  jurisdiction,  without 
whose  testimony,  justice  cannot  completely  be  done  between  the 
said  parties.  We  therefore  request  you,  that  in  furtherance  of 
justice,  you  will,  by  the  proper  and  usual  process  of  your  court, 
cause  such  witness  or  witnesses,  as  shall  be  named  or  pointed  out 
to  you  by  the  said  parties,  or  either  of  them,  to  appear  before 
you,  or  some  competent  person,  by  you  for  that  purpose  to  be 
appointed  and  authorized,  at  a  precise  time  and  place  by  you  to 
be  fixed,  and  there  to  answer  on  their  oaths  and  affirmations,  to 
the  several  interrogatories  hereunto  annexed,  and  that  you  will 
cause  their  depositions  to  be  committed  to  writing,  and  returned 
to  imder  cover,  duly  closed  and  sealed  up  together  with  these 
presents.  And  we  shall  be  ready  and  willing  to  do  the  same  for 
you  in  a  similar  case  when  required. 
'Witness,  &c.' " 

Under  letters  rogatory  from  any  foreign  court  to  any  circuit 
court  of  the  United  States,  a  commissioner  designated  to  take  the 
examination  of  witnesses  in  said  letters  mentioned,  shall  be  em- 
powered to  compel  the  witnesses  to  appear  and  depose  in  the 
same  manner  as  in  court.  Act  of  March  1,  1855,  §  2.  For 
further  legislation  see  Acts  of  March  3,  1863,  chap.  95;  February 
27,  1877,  chap.  69;  Kev.  Stat.  1878,  §§  875,  4071,  4074;  Weeks, 
Dep.  §§  128, 130.    See  Bouvier,  Law  Diet,  title  "Letters  Rogatory." 
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§  302.  In  Its  Relation  to  Evidence. 

a.  Former  Aspersion  of  the  Principle. — The  early  aspersions 
cast  upon  the  law  of  estoppel  have  entirely  disappeared  under  the 
influence  of  equitable  adjudication,  and  as  a  co-ordinate  branch  of 
the  law  of  evidence — as  ancilliary  to  the  effective  and  beneiicent 
operation  of  evidentiary  rules — the  doctrine  must  be  regarded  as 
one  of  the  most  formidable  adjuncts  of  the  present  law  as  ad- 
ministered by  the  various  tribunals  of  this  country. 

b.  Not  in  Derogation  of  the  Truth. — Mr.  Herman  in  the  last 
^nlition  (1886)  of  his  admirable  treatise  on  Estoppel  and  lies 
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Adjudicdta  says :  '^  The  law  is  not  so  unjust  or  absurd  as  it  has- 
been  too  much  the  custom  to  represent.  Its  f  oimdation:  is  laid  in 
the  obligation  which  every  man  is  under  to  speak  and  act  accord- 
ing to  the  truth  of  the  case,  and  in  the  policy  of  the  law  to  pre- 
vent the  great  mischiefs  resulting  from  uncertainty  and  want  of 
confidence  in  the  intercourse  of  men,  if  they  were  permitted  to 
deny  that  which  they  have  solemnly  and  deliberately  asserted  and 
received  as  true.  The  doctrine  of  estoppel  has  been  guarded  with 
great  strictness,  not  because  the  party  enforcing  it  wishes  to 
exclude  the  truth,  but  it  is  to  be  supposed  that  that  is  true  which 
the  opposite  party  has  already  recited;  but  because  the  estoppel 
may  exclude  the  truth,  and  for  this  reason  estoppels  must  be  cer- 
tain  to,  every  intent;  for  no  one  shall  be  denied  setting  up  the 
truth,  unless  it  is  in  plain  and  clear  contradiction  to  his  former 
allegations  and  acts."  Turner  v.  Edwards^  2  Woods,  435;  Xiern 
V.  Ai/nswarthj  95  Pa.  310;  Bowmcm  v.  Taylor ^  2  Ad.  &  EL 
278;  Lainson  v.  Tremere^  1  Ad.  &  El.  792;  PeUet/reau  v.  Jdck- 
8on^  11  Wend.  117;  Jackson  v.  Waldron^  13  Wend.  178;  CaUom 
V.  Jenkinson^  5  Eng.  L.  &  Eq.  533;  PhiUips  v.  Cooper^  50  Miss. 
722;  dhoquette  v.  Ortet,  60  Cal.  594;  Vmibibher  v.  JBeirne,  6  W. 
Va.  168;  Carver  v.  Jackson^  29  U.  S.  4  Pet.  1,  7  L.  ed.  761,  and 
see  valuable  monographic  note  appended  to  the  case  last  cited  in 
L.  C.  P.  Co.'s  edition  of  the  U.  S.  Keports,  on  the  subject  of 
estoppel  by  recital  in  deed,  will  or  other  instrument. 

This  doctrine  of  estoppel  may  debar  the  truth  in  a  particulai 
case,  and  is  therefore  not  unfrequently  in  such  cases  declared 
odious.  Still  it  must  be  remembered  that  it  debars  it  only  when 
its  utterance  would  convict  the  party  of  previous  falsehood,  or 
would  be  a  denial  of  a  previous  representation,  on  the  faith  of 
which  other  persons  have  dealt,  or  pledged  their  credit  or  spent 
their  money.  It  is  a  doctrine,  therefore,  when  properly  under- 
stood and  applied,  that  estops  the  truth  in  order  to  prevent  fraud 
and  falsehood;  and  imposes  sUence  only  when  the  party  should 
not,  in  conscience  and  honesty,  be  allo\ved  to  speak.  And  it  i& 
now  one  of  the  well  settled  principles  of  law,  both  in  foreign 
countries  and  our  own,  that  estoppels  are  favorably  looked  upon 
by  the  courts  as  tending,  when  properly  construed  and  applied,  to 
uphold  the  purpose  of  agreements  and  prevent  and  suppress 
fraud  and  injustice.  Water^a  Ajpp.  35  Pa.  523;  Gray  v.  Pingry^ 
17  Vt.  419;  Warwick  v.  Undenoood^  3  Head,  238;  Aurora  City 
V.  West,  74  TJ.  S.  7  Wall.  82,  19  L.  ed.  42;  FranUin  v.  Merida^ 
35  Cal.  558;   Bocock  v.  Pavey,  8  Ohio  St.  280;    VanRensselaer 
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▼.  Kearny,  52  TJ.  S.  11  How.  297,  13  L.  ed.  703;  Dean  v.  Doe^ 
8  Ind.  475;  Buckinghain  v.  Hanna^  2  Ohio  St.  551.  See  also 
Pom^roy,  Eq.  Jnr.  §  801,  etc 

c.  Liberal  Application  of  the  Rnle. — The  weight  of  authority 
as  derived  from  the  cases  in  which  the  real  nature  of  this  equi- 
table doctrine  of  estoppel  has  been  considered,  is  that  such  estoppels 
are  not  odious  and  to  be  strictly  construed,  but  they  are  entitled 
to  a  fair  and  liberal  application,  in  the  same  manner  that  other 
iHjuitable  doctrines  are,  which  are  admitted  to  suppress  fraud  and 
promote  honesty  and  fair  dealings.  Dezell  v.  OdeU^  3  Hill,  216; 
Andrews  v.  Lyons,  11  Allen,  349;  Preston  v.  Mann,  25  Conn. 
118;  SJiaw  v.  Beebe,  35  Vt.  205;  Buckingham  v.  Ilanna^  2  Ohio 
St,  557;  Com.  v.  Moliz,  10  Pa.  530;  Yah  Eensselaer  v.  Kearney, 
52  U.  S.  11  How.  326,  13  L.  ed.  715. 

The  inconsistencies  between  the  principle  of  interpretation 
announced  in  a  general  and  comprehensive  manner,  and  the 
practical  application  of  these  principles  to  the  special  instances 
and  subordinate  deiails  of  evidentiary  law  are  gradually  disappear- 
ing; the  traditions  of  the  past  and  the  early  doctrines  and  methods 
of  the  English  law  are  passing  away  from  the  memory  of  both 
bench  and  bar,  and  there  is  every  dispot^ition  to  conform  with  the 
fundamental  conceptions  of  the  modern  view,  so  far  as  it  can 
regulate  and  characterize  this  doctrine  of  estoppel. 

d.  Views  of  Jurists  and  Text-Writers* — Text-writers  of 
reputation  and  jurists  of  great  eminence  have  held  that  the  equi- 
table doctrine  of  estoppel  is  merely  a  branch  of  the  law  of  evi- 
dence, and  until  the  time  of  Sir  James  Stephen  this  may  be 
regarded  as  the  prevailing  ^dew.  It  may  be  conceded  that  for  tlie 
purpose  of  digesting  the  law  of  evidence  per  se,  and  with  the 
ulterior  object  of  making  that  digest  as  compact  as  possible,  a 
rigid  scientific  scrutiny  will  discard  many  features  in  high  repute 
in  the  best  ordered  text-books,  as  well  as  many  statements  of  the 
substantive  law  that  are  inextricably  interwoven  with  the  theory  of 
evidence.  But  for  the  fact  that  Mr.  Pomeroy  seems  to  have 
brought  the  weight  of  his  learning  and  ability  to  sustain  the  posi- 
tion of  Sir  James  Stephen,  the  majority  of  the  professions  in  this 
country  would  have  held  to  the  time-honored  view,  and  regarded 
the  dissertation  we  are  about  to  attempt  as  a  perfectly  legitimate 
enterprise,  and  in  fact  one  absolutely  and  imperatively  demanded 
of  any  person  who  indulged  the  ambition  of  writing  a  work  on  the 
law  of  evidence.     This  is,  however,  an  entirely  mistaken  and  by 


708  LAW   OF   EVIDENCE   IN    CIVIL   CASES. 

no  means  harmless  view.  Nothing  can  tend  to  produce  more 
confusion  of  mind  in  the  correct  understanding  of  legal  rules,  and 
in  their  proper  application  to  the  affairs  of  life,  than  the  exhibition 
of  them  under  erroneous  divisions  of  the  law,  and  the  consequent 
representation  of  them  as  connected  with  the  relations  which  do 
not  exist.  It  is  undoubtedly  true  that  authors  of  works  on  evi- 
dence intended  for  professional  use,  do  often  treat  of  matters 
which  form  no  legitimate  part  of  that  subject.  This  may  be  con- 
venient, but  it  is  not  an  accurate  and  scientific  method,  and  should 
never  be  pursued  when  the  purpose  is  to  define  and  describe  the 
nature  of  legal  doctrines  and  of  the  rights  and  duties  which  flow 
therefrom.  Rules  which  determine  and  regulate  primary  rights 
of  property  and  of  contract  constitute  a  part  of  the  substantive 
law,  and  do  not  belong  to  the  law  of  e\ddence,  which  is  simply  a 
branch  of  the  law  concerning  procedure.     Pom.  Eq.  Jur.  §  801. 

The  doctrine  of  estoppel  debars  the  truth  in  the  particular  case, 
and  for  this  reason  is  sometimes  characterized  as  odious  and  not 
to  be  favored.  See  Leicester  v.  Rehoboth^  4  Mass.  180;  Owen  v. 
Bartholomew^  9  Pick.  520.  On  the  other  hand,  it  is  to  be  ob- 
served that  it  debars  the  truth  only  when  its  utterances  would 
convict  the  party  of  a  previous  falsehood,  or  would  be  the  denial 
of  a  previous  representation,  on  the  faitli  of  which  other  persons 
have  dealt  and  pledged  their  credit  or  expended  their  money.  It 
is  a  doctrine,  therefore,  when  properly  understood  and  applied, 
that  concludes  the  truth  in  order  to  prevent  falsehood  and  fraud, 
and  imposes  silence  only  \vhen  the  party  should  not  in  conscience 
and  honesty  be  allowed  to  speak.  Van  Rensselaer  v.  Kearney^ 
52  U.  S.  11  How.  297-326,  13  L.  ed.  703-715.  The  conclusive- 
ness of  judgments  which  conduce  so  essentially  to  the  peace  and 
repose  of  society  have  no  other  foundation.  Martin  v.  Ives^  17 
Serg.  &  R.  364. 

It  has  been  said  of  estoppels  that  they  are  odious  and  not  to  be 
favored  as  defenses  {Andr^ews  v.  Lyons^  11  Allen,  349);  since  they 
opemte  to  exclude  the  truth,  they  must  be  strictly  construed. 
Lounsbury  v.  Depew^  28  Barb.  44.  But  the  cases  in  which  estop- 
pels are  said  to  be  odious  or  not  to  be  favored,  should  be  under- 
stood as  applying  only  when  the  technicality  of  the  estoppel 
cannot  be  subordinated  to  its  equity.  See  Waters^  ^PP-  35  Pa. 
623;  Bocock  v.  Pavey,  8  Ohio  St.  270;  State  v.  Pepper,  31  Ind.  76. 

e.  Conclusive  at  Common  Law  When. — It  has  been  said 
that,  at  common  law,  a  technical  estoppel,  that  is,  one  by  deed,  or 
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matter  of  record,  must  be  specially  pleaded,  and  that  if  not  it  is 
waived.  See  Voogkt  v.  Winch^  2  Bam.  &  Aid.  662;  Hostler  v. 
Ifai/s,  3  Cal.  302;  aray  v.  Pinery,  17  Vt.  419;  WeOa/nd  Canal 
Co.  V.  Hathaway^  8  Wend.  480;  Doe  v.  Huddart^  2  Cromp.  M. 
&  R,  316.  But  whatever  may  have  been  formerly  the  rule,  the 
true  doctrine  of  the  common  law  according  to  the  latter  authori- 
ties is  that  an  estoppel  by  record  or  deed  is  conclusive  as  a  plea 
where  there  is  an  opportunity  to  plead  it,  but  when  there  is  no 
such  opportunity  it  is  not  conclusive  as  evidence.  Flandreau  v. 
Downey^  23  Cal.  354.  It  is  also  well  settled  at  the  common  law 
that  an  estoppel  by  matter  in  pais  need  not  be  pleaded  {Lyon  v. 
He^d^  13  Mees.  &  W.  286;  Sanderson  v.  CoUiyian^  4  Man.  &  G. 
209;  WeUand  Canal  Co.  v.  Hathaway^  8  Wend.  480);  but  it  is 
otherwise  by  statute  in  some  of  the  states.  Ransom  v.  Stanherry^ 
22  Iowa,  334;  Wood  v.  Osiram,  29  Ind.  177. 

In  those  states  where  special  pleading  has  been  abrogated,  and 
code  forms  substituted  therefor,  it  is  no  longer  necessary  to  plead 
the  estoppel  in  common  law  form.  And  whether  it  may  be  nec- 
essary to  plead  it  in  any  way  or  give  notice  of  it,  will  depend  upon 
the  terms  of  the  statute  in  the  particular  State.  Etclieborne  v. 
A^uzerais^  45  Cal.  121;  Caldwell  v.  Axtger^  4  Minn.  217;  Lamm, 
V.  Wilmer^  35  Iowa,  244. 

f.  Foundation  of  the  Rule. — It  has  been  observed  that  a 
title  by  estoppel  is  where  equity,  and  in  some  cases  the  law, 
in  order  to  accomplish  the  purposes  of  justice  which  cannot 
otherwise  be  reached,  draws  certain  conclusions  from  the  acts 
of  one  party  in  favor  of  another,  in  respect  to  the  ownership 
of  lands,  which  it  does  not  allow  the  former  to  controvert  or 
deny.  Estoppels  differ  from  evidence  in  such  cases  in  this,  that 
the  former  are  received  as  conclusive,  and  preclude  all  inquiry 
as  to  the  merits  of  the  title,  while  evidence  is  merely  the  medium 
of  establishing  facts  which  do  exist  or  have  existed.  As  an  estop- 
pel against  an  estoppel  sets  the  matter  at  large,  so  a  warranty 
opposed  to  a  warranty  leaves  the  matter  as  though  none  had  been 
made.  1  Washb.  Keal  Prop.  464;  see  also  Titus  v.  Morse,  40  Me. 
348;  Horn  v.  Cole,  51  N.  H.  287.  "This  principle  of  estoppel,'* 
observes  Mr.  Herman,  "  is  founded  on  the  general  doctrine  that  a 
man  shall  not  defeat  his  own  act  or  deny  its  validity  to  the  preju- 
dice of  another.  If  a  man  executes  a  deed,  calling  himself  a  cer- 
tain name,  he  is  estopped  from  taking  advantage  of  it.  Thus  if  a 
man  by  the  name  of  Henry  Jones  prepares  and  signs  a  deed  as 
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George  Jones,  he  is  estopped  from  denying  that  his  name  is  George 
Jones,  in  order  to  avoid  the  deed.  So  where  a  man  in  his  deed 
recites  particular  facts,  these  facts  become  conchisive  evidence 
against  him,  and  he  is  not  at  liberty  to  deny  the  truth  of  his  state- 
ment. Estoppel  by  deed  extends  to  persons  claiming  under  the 
person  estopped  in  the  same  manner  as  an  estoppel  by  record  does. 
No  person  can  avoid  his  own  deed  by  which  an  estate  has  passed 
on  the  ground  of  his  own  fraud  in  executing  it/'  Herm.  Estoppel, 
§  212;  see  also  House  v.  McCormick^  57  JS".  Y.  310;  Bxivtnera  v. 
Keran,  24  Gratt.  43.     3  Field's  Lawyer's  Briefs,  §  2(J9. 

g.  An  Early  English  Case. — A  celebrated  English  case  de- 
cided over  60  years  ago  is  still  regarded  as  controlling  the  princi- 
ples that  underlie  this  entire  topic.  Lord  Denman  delivered  the 
opinion  of  the  court. 

"  But  the  rule  of  law  is  clear  that  where  one,  by  his  words  or 
conduct,  willfully  causes  another  to  believe  the  existence  of  a  cer- 
tain state  of  things,  and  induces  him  to  act  on  that  belief,  so  as  to 
alter  his  own  previous  position,  the  former  is  concluded  from 
avering  against  the  latter  a  different  state  of  things  as  existing  at 
the  same  time."     Pickard  v.  Seo/rs,  6  Ad.  &  El.  469. 

This  is  a  leading  case  in  which  the  seemingly  ineradicable 
conservatism  of  the  English  courts  gave  way  before  the  genius 
and  legal  acumen  of  a  distinguished  peer.  And  while  the  deci- 
sion has  been  subjected  to  much  captious  criticism,  and  is  still 
under  the  ban  of  judicial  suspicion,  it  has  been  accepted  with 
substantial  unanimity  by  the  courts  of  this  country,  at  least.  It 
does  not  require  the  expansion  of  very  eminent  analytic  power  to 
expose  the  dilemma  of  the  English  logicians,  who  have  so  labori- 
ously constructed  the  fabric  of  "  competency  "  in  favor  of  a  wit- 
ness and  at  tlie  same  time  elaborated  a  system  in  favor  of  "estoppel" 
— that  is  its  direct  antithesis.  The  differences  between  the  exclu- 
sionary nature  of  the  old  mediaeval  rule  that  prohibited  certain 
parties  from  being  witnesses,  and  the  modern  rules,  formulated 
under  the  impulse  of  the  equitable  doctrine  of  estoppel — are  by 
no  means  apparent.  In  one  instance  you  refuse  admission  of  the 
witness  to  the  stand,  in  the  other,  you  refuse  to  allow  him  to 
speak  after  he  gets  there.  However,  it  is  not  the  province  of 
this  writer  to  quarrel  with  the  law. 

h.  Citation  of  Authority. — The  doctrine  formulated  in  Pick- 
ard  V.  SearB  has  been  received  with  great  cordiality  by  the  courts 
throughout  the   American  states,  as   the  following    somewhat 
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extended  review  of  the  authorities  will  disclose.  Matthews  v. 
Zight,  32  Me.  305;  Quirk  v.  Thomas,  6  Mich.  76;  WelU  y.  Fierce, 
:27  JN.  H.  503;  Richardson  t.  ChicJcermg,  41  N.  H.  380;  Marim 
V.  Bighter,  10  K  J.  Eq.  510;  Ct^khiU  v.  Lamdera,  44  Barb.  218; 
Baker  v.  Seely,  17  How.  Pr.  297;  Arnold  v.  Carnman,  50  Pa. 
561;  /Sfo'<>w^  V.  EUsworth,  26  Vt.  366;  ixw^  v.  Wells,  25  Ind.  503; 
David  V.  Shepard,  40  Ala.  587;  ^{?tf  t.  Jerome,  18  Conn.  138; 
Brown  t.  TFWyA^,  17  Ark.  9;  LassaUe  t.  Bamett,  1  Blackf .  150; 
Mitchell  T.  i?t?<^,  9  Cal.  204;  Z(wA;i  v.  Ooldrmm,  18  La.  Ann.  294; 
Middletown  Ba/nk  v.  Jerome,  18  Conn.  443;  Forsyth  v.  Day,  46 
Me.  176;  Flv/mer  v.  Zwrf,  9  Allen,  455;  CooA;  v.  FinTder,  9 
Mich,  131;  Wymam,  v.  Perkins,  39  K  H.  218;  R^i^  v.  Langdon, 
ZO  Yt.  599;  i>y^  v.  Cbdfy,  20  Conn.  563;  AUen  v.  JFirw^  1 
Gand.  65;  Preston  v.  Mann,  25  Conn.  118;  Garrison  v.  Oarrir 
son,  29  N.  J.  L.  153;  Rigney  v.  Smith,  39  Barb.  383;  Bowen  v. 
^t^^,  28  Vt.  308;  Newman  v.  JK>oA,  37  Mo.  207;  Buchanam,  v. 
Moore,  13  Serg.  &  K.  304;  Chapman  v.  O^Brien,  2  Jones  &  S. 
-524;  Stevens  v.  Dennett,  51  N.  H.  324;  Crockett  v.  Lashirook,  5 
Mon.  531;  People  v.  Brovm,  67  111.  435;  Martin  v.  Zdlerhaoh, 
-38  Cal.  300;  Ha/rdy  v.  Chesapeake  Bank,  51  Md.  562;  -4.(J^(w  v. 
Dooley,  74  Mo.  63;  Spurlock  v.  SproviU,  72  Mo.  509;  Taylor  v. 
^jpp,  14  Mo.  482;  jBoZ^  v.  P^rry,  51  Mo.  449;  PTin^^^K  v.  .£»- 
wards,  57  Dl.  41;  Leeper  v.  Hersm^n,  58  111.  218;  Damdson  v. 
JSiUima/n,  24  La.  Ann.  225;  Miller  v.  Springer,  70  Pa.  269;  i?dan 
V.  Martin,  24  La.  Ann.  103;  Trowbridge  v.  MaWiews,  28  Wis. 
666;  jEWd  ^.  Ci?.  v.  Delaware,  Z.  d&  TT.  ^.  Ci?.  21  N.  J.  Eq.  283; 
Favill  V.  Roberts,  3  Lans.  14;  Waddle  v.  Morrill,  26  Wis.  611; 
-ffafe  V.  Milwaukee  Dock  Co.  23  Wis.  276;  Laihrop  v.  Knapp, 
27  Wis.  215;  i^bre?  v.  /Smi^A,  27  Wis.  261;  ZToi^^Z^y  v.  Middle- 
brook,  28  Conn.  527;   xSi^<?7i€  v.  Britton,  22  Ala.  543;  ^^mi  <?/' 

Wilmington  v.  Wollaston,  3  Harr.  90;  Bryan  v.  TToZ^on,  14  Qu. 
185;  Burkhalter  v.  Edwards,  16  Ga.  593;  Burton  v.  Black,  32 
Oa.  53;  Niantic  Bank  v.  Dennis,  37  HI.  381;  WiUiams  v.  e7a{?Aj- 
^<w2r,  28  Ind.  334;  Tappam,  v.  Morseman,  18  Iowa,  499;  Timon  v. 

Whitehead,  58  Tex.  290;  Z(w<5  v.  Barbour,  17  Tex.  312;  ^^^  v. 
Barrett,  116  Mass.  312;  Ragsdale  v.  <?oAZ*<5,  36  Tex.  286;  aSi^^- 
phens  V.  Baird,  9  Cow.  274;  Alexander  v.  Walter,  8  Gill,  252 
Homsr  v.  Qrosholz,  38  Md.  520;  Bramhle  v.  5^^,  41  Md.  435 
Cowles  V.  Bacon,  21  Conn.  451;  Sharon  v.  Minnock,  6  Nev.  377 
Farish  t.  Cbtw,  40  Cal.  33;  MaUoney  v.  Horam,,  49  N.  Y.  Ill 
Hosd^  V.  J5r«y*,  3  Cal.  302;  Conover  v.  Porter,  14  Ohio  St.  450 
Zouks  V.  Kenniston,  50  Yt.  116;   Slagel  v.  Murdock,  65  Mo. 
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522;  HolTtieB  v.  Stede,  28  K  J.  Eq.  173;  Moore  v.  HiU,  85  N. 
C.  218;  Mecouch  v.  LougKery^  12  Phila.  416;  Oshom  v.  Elder^  65 
Ga.  360;  Airey  v.  OkoUna  Sav.  Inst  33  La.  Ann.  1346;  Hefner 
V.  Vandolah^  57  111.  520;  Vanneter  v,  Crossmcm^  42  Mich.  465; 
Kirk  V.  Hamilton^  102  U.  S.  68,  26  L.  ed.  79;  KirkpcUrick  v. 
^roim,  59  Ga.  450;  Koon  v.  Snodgrass,  18  W.  Va.  320;  Tiffcmy 
V.  Anderson^  55  Iowa,  405;  Rabun  v.  Rdbun^  61  Ga.  647;  Chraves 
V.  BlondeU,  70  Me.  190;  TaZoo^^  v.  Brackett^  5  111,  App.  60;  (?oe- 
in^  V.  Outhovse^  95  111,  346. 

§  302.  Estoppel  in  Pais. 

a.  Uses  of, — ^What  is  an  equitable  estoppel  in  pais,  a& 
generally  undei'stood  and  applied  in  the  courts  ?  It  is  used  to 
preclude  a  party  from  maintaining,  by  evidence,  that  which  he 
has  before  expressly  or  tacitly  denied,  or  disproving  that  which 
he  has  before  expressly  or  tacitly  admitted,  when  the  other  party 
has  acted  upon  the  faith  of  the  admission  or  denial  in  such  a 
manner  that  he  will  be  injured  unless  the  same  is  held  conclusive. 
Sliapley  v.  Ahhott^  42  N.  Y.  443.  It  is  said  by  Justice  Selden  in 
Crawford  v.  Lockioood^  9  How.  Pr.  550,  "  that  it  is  essential,  to 
every  estoppel  in  pais  that  it  relate  to  some  matter  of  fact  which 
has  been  previously  admitted  or  denied  by  the  party  claimed  to- 
be  estopped.  An  admission  by  a  person  as  to  the  law,  or  as  to 
the  legal  eflEect  of  his  contract,  is  never  held  to  estop  him.  It  is 
also  necessary  that  the  fact  should  be  one  of  which  the  party 
claiming  the  benefit  of  the  estoppel  was  ignorant.  The  basis  of 
an  estoppel  in  pais  is  fraud.  It  is  not,  it  is  true,  essential  that 
there  should  have  been  an  intention  to  deceive.  But  there  must 
have  been  a  confidence  reposed,  which  would  be  betrayed  to  the 
injury  of  one  party,  if  the  other  is  allowed  to  retract  his  admis- 
sion or  denial."  In  KnMle  v.  Neioconih^  31  Barb.  169,  Justice 
Pratt,  speaking  of  estoppel  in  pais^  says:  "  The  defense  is  not 
available  for  the  reason  that  both  sides  were  aware  of  the  facts." 

b.  Remarks  of  Judge  Hinman. — In  Dyer  v.  Cady^  20  Conn. 
563,  Hinman,  «/!,  says:  "  The  rule  on  this  subject,  which  the 
court  had  repeatedly  sanctioned,  is  that  when  one,  by  his  words 
or  conduct,  willfully  causes  another  to  believe  the  existence  of  a 
certain  state  of  things  and  induces  him  to  act  in  that  belief,  so  as 
to  alter  his  own  previous  position,  the  former  is  precluded  from 
averring,  as  against  the  latter,  a  diflferent  state  of  things  as  exist- 
ing at  that  time."  In  Roe  v.  Jerome^  18  Conn.  138,  the  defend- 
ant had  represented  that  a  certain  bill  of  exchange  was  good 
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business  paper;  and  it  was  held  that  he  could  not  be  permitted  to 
deny  that,  as  against  a  person  who  had  received  it  upon  the  credit 
of  such  an  assertion.  And  it  is  said  in  reference  to  this,  that  who- 
ever, by  his  words  or  conduct,  causes  another  to  believe  in  the 
existence  of  a  certain  state  of  things,  and  thus  induces  him  to  act 
on  that  belief,  so  as  injuriously  to  affect  his  previous  position,  he 
is  concluded  from  averring  a  different  state  of  things,  as  existing 
at  that  time.  And  even  if  a  party  negligently  and  silently  stands 
by  and  allows  another  to  contract,  on  the  faith  and  understanding 
of  a  fact  which  he  can  contradict,  he  cannot  afterwards  contradict 
that  fact,  as  against  the  person  who  may  be  injured  thereby.  In 
PicJcard  v.  Sea/rSy  6  Ad.  &  El.  475, ,  the  plaintiff's  property  was 
in  the  hands  of  an  execution  debtor,  and  he  stood  by  consulting 
with  the  execution  creditor,  making  no  claim  whatever  to  the 
property,  while  the  oflScer  sold  it  to  the  defendant.  It  was  held 
that  he  could  not  recover  against  the  defendant  in  an  action  of 
trover,  on  the  ground  that  he  had  authorized  the  sale.  The  court 
say:  "Where  one  by  his  words  or  conduct  willfully  causes 
another  to  believe  the  existence  of  a  certain  state  of  things,  and 
induces  him  to  act  on  that  belief,  so  as  to  alter  his  own  previous 
position,  the  former  is  concluded  from  averring  against  the  latter 
a  different  state  of  things  as  existing  at  the  same  time."  In  Dezell 
V.  Oddly  3  Hill,  215,  an  officer  had  levied  upon  property  and  had 
delivered  to  a  receiptor,  and  it  was  held  that  the  receiptor  was 
estopped  from  claiming  title  to  the  property.  It  was  said  by 
Cowen,  J,\  "  We  then  have  a  clear  case  of  an  admission  by  the 
defendant,  intended  to  influence  the  conduct  of  the  man  with 
whom  he  was  dealing,  and  actually  leading  him  into  a  line  of 
conduct  which  must  be  prejudicial  to  his  interests,  unless  the 
defendant  be  cut  off  from  the  power  of  retraction.  This  I  under- 
stand to  be  the  very  definition  of  an  estoppel  m  paisP 

c.  Illustration  of  the  Doctrine. — No  estoppel  in  pais  can 
arise  unless  to  permit  the  party  sought  to  be  estopped  to  show  the 
truth  will  operate  as  a  fraud  upon  the  other  party.  St.  Pa\CL  <& 
D.  H.  Co.  V.  Blackmary  44  Minn.  514. 

The  makers  of  a  note  to  a  bank  by  its  corporate  name  are 
estopped  to  deny  the  legal  existence  of  the  bank.  Bair  v.  Peo- 
ples Bank,  27  Neb.  577. 

In  Texas,  the  clause  in  a  deed  "  to  have  and  to  hold  to  the 
grantee,  his  heirs  and  assigns  forever,  free  from  the  just  claims  of 
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any  and  all  persons  whomsoever,  claiming  or  to  claim  the  same,"  is 
A  general  warranty  and  carries  to  the  grantee,  by  estoppel,  a  subse- 
quent title  which  comes  by  inheritance  to  the  grantor.  Miller  v. 
Texas  (&  P.  R,  Co.  132  U.  S.  662,  33  K  ed.  487. 

Where  one  states  a  thing  to  another  with  a  view  to  the  other*6 
altering  his  position,  then  the  person  to  whom  the  statement  is 
made  is  entitled  to  hold  the  other  bound,  and  the  matter  is  regu- 
lated by  the  state  of  facts  as  imported  by  the  statement.  Conrow 
V.  LiiOe,  6  L.  R.  A.  693,  115  N.  T.  387. 

A  taxpayer  who  petitions  for  the  levy  of  a  special  tax,  actively 
supporting  and  voting  for  the  ordinance  in  advancement  of  his 
own  interest,  is  estopped  from  setting  up  the  illegality  and  uncon- 
stitutionality of  the  tax  as  a  defense  against  paying  it.  Aridrus 
V,  Opelotceas  Police  Board,  6  L.  K.  A.  681,  41  La.  Ann.  697. 

A  person  who  stood  by  and  saw  others  expend  their  money  in 
building  upon  property  are  estopped  to  declare  the  property  a  pub- 
lic park,  on  uncertain  evidence  of  dedication.  Baker  v.  Vander- 
burg,  99  Mo.  378. 

^§  304.  Equitable  Estoppel^  Eridence  of  Fraud  Not  Essential. 

a.  How  Treated  in  Equity. — There  is  a  theory  which  makes 
the  essence  of  equitable  estoppel  to  consist  of  fmud.  In  accord- 
ance with  this  view  the  language  used  in  some  courts  in  defining 
and  describing  the  general  doctrine  has  been  so  sweeping  and  posi- 
tive, that  taken  literally  it  does  not  admit  the  possibility  of  such 
an  estoppel  unless  the  party  has  been  guilty  of  actual  intentional 
fraud  in  law;  and  thus  the  whole  doctrine  is  represented  as  vir- 
tually a  mere  instance  of  legal  fraud.  This  theory  is  not  sustained 
by  principle  and  cannot  be  made  universal.  There  are  well  set- 
tled cases  of  equitable  estoppel,  familiar  to  courts  of  equity,  which 
do  not  rest  upon  fraud,  and  instances  are  admitted  even  by  the 
courts  which  maintain  this  theory,  which  cannot  be  said  to  involve 
any  element  of  fraud,  unless  by  a  complete  perversion  and  misuse 
of  language.    Pom.  Eq.  Jur.  §  803. 

Evidence  of  other  fraudulent  transfers  at  or  about  the  time  of 
the  transfer  in  controversy  is  also  competent  to  prove  the  fraudu- 
lent intent  of  the  debtor  {Liverniore  v.  Northrup,  44  N.  Y.  107; 
Crow  V.  Ruby,  5  Mo.  484;  Curnmings  v.  McCuUough,  5  Ala.  324; 
Ouerm  v.  Hunt,  6  Minn.  375,  8  Minn.  477;  Blake  v.  White,  13  N. 
II.  267;  HilU  v.  Hoitt,  18  N.  H.  603;  Van  Kirk  v.  Wilds,  11  Barb. 
520;  Bemiing  v.  Nelson,  23  Ala.  801;  Fisher  v.  True.  38  Me.  534); 
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Hovoe  V.  Reed^  12  Me.  515;  Zerhe  v.  Miller,  16  Pa.  488;  Deakers 
V.  Temple,  41  Pa.  234;  Warren  v.  WiUiains,  52  Me.  343;  Taylor 
V.  Hobinson,  2  Allen,  562;  Evans  v.  Maeton,  56  Pa.  54;  Thomas 
V.  jB^cifc,  39  Conn.  241;  Mower  v.  Hanford,  6  Minn.  535),  although 
the  pjrantee  had  no  knowledge  of  such  transfers;  for  proof  of  one 
fraudulent  transfer  tends  to  show  that  any  other  transfer  made  at 
■aTx>nt  the  same  time  was  made  for  the  same  purpose.  There  is, 
moreover,  a  probable  connection  in  a  series  of  sales  nearly  at  the 
^ame  time,  the  result  of  which  is  to  strip  a  man  of  his  available 
property.  K  such  evidence  were  not  admissible,  it  would  be  in 
the  power  of  parties,  by  subdividing  such  transactions,  to  alto- 
getlier  destroy  the  force  of  the  evidence  resulting  from  their  gen- 
eral character.     Pierce  v.  Hoffman,  24  Vt.  525. 

It  must  not  be  undei*8tood  that  evidence  is  admissible  to  show 
A  fraud  under  any  and  all  circumstances.  The  fraud  it  is  sought 
to  establish  must  be  contemporaneous,  or  nearly  so,  and  not  relate 
to  dealings  which  are  so  remote  in  point  of  time  as  to  throw  no 
light  upon  the  matter  in  issue.  Blake  v.  Howard,  11  Me.  202; 
Cook  V.  Swan,  5  Conn.  140;  Cohn  v.  Mulford,  15  Cal.  50;  Staples 
v.  Smith,  48  Me.  470;  McAulay  v.  Earnhart,  1  Jones,  L.  502; 
Iraray  v.  Magnay,  11  Mees.  &  W.  267;  Huntzinger  v.  Harper, 
44  Pa.  204;  Flagg  v.  WiUington,  6  Me.  386;  Boyd  v.  Brown,  17 
Pick.  453. 

I  cite  Pomeroy's  Equity  Jurisprudence  as  my  authority  for  the 
asseiiiioa  that  fraud  is  not  essential  to  establish  an  equitable  estop- 
pel. But  Mr.  Pomeroy  concedes  his  position  is  untenable,  and 
relaxes  the  rigor  of  his  first  postulate  in  section  806,  which  contains 
the  following  language:  '*  There  is,  as  has  already  been  mentioned, 
A  theory  approved  and  adopted  by  the  courts  of  some  states, 
which  makes  the  very  essence  of  equitable  estoppel  or  estoppel  by 
conduct  to  consist  of  fraud;  and  affirms  that  an  actual  fraudulent 
intention  to  deceive  or  mislead  is  a  necessary  requisite  in  the  con- 
duct of  the  party,  whether  acts,  words  or  silence — ^in  order  that  it 
may  create  an  equitable  estoppel.  I  cannot  better  state  this 
theory  than  in  the  language  of  an  eminent  and  able  judge,  which  has 
frequently  been  adopted,  as  being  an  accurate  exposition  of  the 
general  doctrine." 

Mr.  Pomeroy  cites  in  support  of  his  proposition  the  great  caise 
of  Boggs  v.  Merced  Min,  Co.  14  Cal.  279,  367,  368,  per  Field,  J., 
adopted  in  Martin  v.  ZeUerhach,  38  Cal.  300,  and  cases  cited. 
He   appends    a    marginal    note    peculiarly  suggestive   of    the 
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principle  contended  for.  Without  adverting  in  extenso  to  the 
subject  matter  of  that  note,  we  will  refer  to  the  authorities  cited. 
Evans  v.  BickneU^  6  Ves.  Jr.  174;  Williams  v.  Jersey^  1  Craig 
&  Ph.  91;  Martinez  v.  Cooper^  2  Kuss.  198;  Slim  v.  Croucher^  1 
De  G.  F.  &  J.  518,  525;  Brant  v.  Virginia  C.  <&  L  Co.  93  U.  S. 
326-335,  23  L.  ed.  927-929.  Per  Field,  J.,  Dorlarque  v.  Cress, 
71  111.  380-382;  McKimie  v.  Steele,  18  Ohio  St.  38-41  (a 
dictum);  Eldred  v.  Hazlett,  33  Pa.  307;  Rhodes  v.  Childs,  64  Pa. 
18;  White  v.  Langdon,  30  Vt.  59. 

b.  Prerequisites  of. — The  subject  sustains  such  close  affinity 
with  the  law  of  evidence,  and  is  so  constantly  subject  to  miscon- 
ceptions and  pervereion,  that  some  effort  in  the  interest  of  har- 
mony is  entirely  justifiable,  especially  in  view  of  the  hopeless  con- 
tradiction both  in  the  reported  decisions  and  the  views  of  eminent 
text-writers. 

By  confining  the  following  resume  of  the  authorities  strictly  to- 
the  evidentiary  propositions  which  they  involve,  much  tedious 
research  can  be  avoided  by  the  practitioner,  and  at  the  same  time 
the  salient  features  of  the  principles  it  is  our  province  to  illustrate 
can  be  best  exposed. 

c.  Secent  Adjudications. — It  is  useless  to  invoke  the  doctrine 
of  equitable  estoppel  where  the  evidence  discloses  that  all  the 
facts  constituting  the  transaction  were  equally  well  known  to  both 
parties.  Steel  v.  St,  Louis  Smelt  c&  Ref,  Co.  106  U.  S.  447,  27 
L.  ed.  226;  Brant  v.  Virginia  C  &  L  Co,  93  U.  S.  327, 23  L.  ed. 
927;  Henshaw  v.  Bissell,  85  U.  S.  18  Wall.  271,  21  L.  ed.  840. 

Nor  can  it  be  relied  upon  in  cases  where  both  facts  were  open 
to  inspection,  and  might  have  been  known  by  casual  reference  to 
the  record.     Mueller  v.  Kaessmann,  84  Mo.  318. 

A  party  who  relies  upon  estoppel  as  precluding  the  true  owner 
from  asserting  his  title  to  real  estate,  must  be  free  from  the  impu- 
tation of  laches  in  acting  upon  the  belief  of  ownership  by  one 
who  has  no  right.     Trenton  Bhj.  Co.  v.  Duncan,  86  N.  Y.  221. 

A  person  who  is  not  advised  of  his  legal  rights,  and  is  ignorant 
of  the  material  facts  involved  in  the  case,  cannot  be  assailed  in 
the  exercise  of  his  rights  by  the  doctrine  of  estoppel.  Wi^islow  v. 
Cooper,  104  111.  235;  Fay  v.  Tower,  58  Wis.  286;  Clinton  y. 
JIaddam,  50  Conn.  84;  Turner  v.  Ferguson,  58  Tex.  6. 

To  constitute  the  element  of  estoppel,  the  person  sought  to  be 
estopped,  must  do  some  act  or  make  some  admission  with  the 
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intention  of  influencing  the  conduct  of  another,  and  he  must  do 
that  act  in  such  a  way  as  will  impart  a  reasonable  belief  that  the 
other  party  will  be  influenced  by  his  conduct,  and  the  act  or 
Amission  must  be  inconsistent  with  the  claim  he  proposes  now  to 
noake.  Furthermore,  the  other  party  must  have  acted  upon  the 
strength  of  such  admission  or  conduct.  Nefvo  York  Rubber  Co,  v. 
Bothery,  9  Cent.  Kep.  827,  107  N.  Y.  310;  Ma^uire  v.  Seldm,  4 
Cent.  Kep.  379,  103  N.  Y.  642. 

And  the  Iowa  Supreme  Court  adopts  a  logical  sequence  to  the 
proposition  last  quoted,  by  holding  that  if  a  person's  conduct  is 
such  as  to  lead  to  the  belief  that  he  intended  that  another  person 
should  act  in  reliance  upon  it,  he  may  be  estopped  whether  such 
was  his  intention  or  not.     Tiffmiy  v.  Anderson^  55  Iowa,  405. 

Evidence  that  a  party  making  a  certain  representation  acts  in 
good  faith  is  immaterial,  where  it  appears  that  his  ignorance  as 
to  the  facts  in  his  statement  was  the  result  of  gross  negligence 
and  resulted  to  the  disadvantage  of  the  party  misled.  Mayer  v. 
Erhardt^  88  111.  452;  see  also  Beebe  v.  WUkinson^  30  Minn.  548; 
Pitcher  V.  Dove^  99  Ind.  175. 

The  comer  stone  of  this  entire  doctrine  of  equitable  estoppel 
is  that  one  who  by  language  or  conduct  leads  another  to  do  what 
he  would  otherwise  have  done,  shall  not  subject  such  person  to 
loss  or  injury  by  disappointing  the  expectations  upon  which  he  is 
acting.     Dickerson  v.  CcHgrove^  100  U.  S.  578,  25  L.  ed.  618. 

Mr.  Justice  Swayne  in  the  case  last  quoted  says:  "The  common 
law  is  reason  dealing  by  the  light  of  experience  with  human 
a£Eair8.  One  of  its  merits  is,  that  it  has  the  capacity  to  reach  the 
ends  of  justice  by  the  shortest  paths,  hence  an  estoppel  in  pais  in 
regard  to  real  estate  may  be  created  by  a  letter  disavowing  all 
intentions  to  claim  the  same." 

This  matter  of  estoppel  may  be  taken  advantage  of  in  law  as 
well  as  in  equity.  Durham  v.  Alden^  20  Me.  228;  Ban^eley  v. 
Spring^  21  Me.  137;  Hatch  v.  Kimball^  16  Me.  146;  Ma/inner  v. 
Milwaukee  db  St.  B.  Co.  26  Wis.  84;  Brown  v.  Bowen^  30  N.  Y. 
519;  Copeland  v.  Copeland^  28  Me.  525;  Stevens  v.  McNaraara^ 
36  Me.  176;  Bigehyw  v.  Foss^  59  Me.  162;  McCune  v.  McMichael, 
29  Ga.  312;  Beaupland  v.  McKeen^  28  Pa.  124;  Shaw  v.  Beebe, 
35  Vt  205;  Brown  v.  Wheeler^  17  Conn.  345;  Barham  v.  Tuvbe- 

mile,  1  Swan,  437. 

In  harmony  with  the  above  decisions,  are  the  following:  St.  Jo- 
seph Mfg.  Co.  V.  Daggett,  84  111.  556;  Monks  v.  Belden,  80  Mo.  639, 
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sustaining  the  proposition  that  an  estoppel  in  pais  is  not  avail- 
able unless  it  has  influenced  the  conduct  of  the  party  setting  it  up. 

The  evidence  must  show  that  the  other  party  relied  upon  infer- 
ences properly  drawn  from  such  conduct,  and  that  he  would  be 
substantially  injured  or  defrauded  by  allowing  the  truth  to  be 
asserted.    Earl  v.  Stevens^  57  Vt.  474. 

The  doctrine  is  inoperative  where  the  evidence  shows  that  the 
party  invoking  it,  acted  upon  his  own  will  and  judgment,  rather 
than  under  the  influence  of  the  act  and  declarations  of  the  party 
he  seeks  to  estop.  Mutv,<d  Z.  Ins.  Co.  v,  JV^orris,  31  K.  J.  Eq^ 
583. 

To  create  an  estoppel,  it  must  appear  that  the  a<;ts  of  the  party,, 
caused  the  other  to  change  his  position  or  take  some  action  which, 
will  result  to  his  injury  unless  the  estoppel  is  efl^ected.  Jamison 
V.  MiUer,  64  Iowa,  402. 

The  doctrine  of  estoppel  is  ^.pplied  to  promote  justice  and  fair 
dealing,  never  to  aid  a  fraudulent  purpose,  and  any  evidence 
tending  to  show  that  its  application  is  in  aid  of  fraud  will  be 
fatal.  In  such  cases  the  court  will  leave  the  parties  where  it 
found  them.    Royce  v.  Watrous^  73  N.  Y.  597. 

It  is  available  only  for  protection  and  cannot  be  used  as  a 
weapon  of  assault.     Dickerson  v.  Colgrove^  sujpra. 

It  is  equally  eflfective  in  actions  of  law  as  well  as  in  suits  in 
equity.    Barnard  v.  German  Ainerican  Seminary^  49  Mich.  444. 

To  be  available  as  a  defense  it  must  be  pleaded.  Burlington 
tf*  M.  R.  Co.  V.  Harris^  8  Neb.  140;  Bray  v.  Marshally  75  Mo. 
o27;  Wood  v.  NichoUs^  33  La.  Ann.  744. 

§  305.  By  Failure  to  Speak. 

a.  Silence  When  Fatal. — Evidence  of  a  party's  passivity  in 
looking  on  and  suffering  another  to  improve  land  under  an 
erroneous  impression  of  title  without  making  known  his  own. 
claim,  is  always  pertinent,  and  if  effective  as  a  means  of  proof, 
will  prevent  such  a  party  from  asserting  his  superior  title  against 
such  a  purchaser.     Kirk  v.  IlamUtony  102  U.  S.  68,  26  L.  ed.  79. 

In  the  case  last  cited  Mr.  Justice  Harlan  observes :  "  While 
this  doctrine  originated  in  courts  in  equity,  it  has  been  applied  in 
cases  arising  in  courts  of  law." 

In  King  v.  Butterton^  6  T.  R.  554,  Mr.  Justice  Lawrence  says: 
**  I  remember  a  case  some  years  ago  in  which  Lord  Mansfield  would 
not  suffer  a  man  to  recover  even  in  ejectment  where  he  had  stood 
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by  and  seen  the  defendant  build  on  his  land."  In  Doe  v.  OlweVy 
2  Smith,  L.  Cas.  (7th  Am.  ed.)  734-740,  with  note  by  Hare  and 
Wallace,  the  authorities  are  carefully  examined.  It  is  there  said 
that  there  has  been  an  increasing  disposition  to  apply  the  doctrine 
of  equitable  estoppel  in  courts  of  law. 

The  doctrine  that  a  person  remaining  silent  when  he  ought  in 
the  exercise  of  good  faith  to  have  spoken,  will  not  be  allowed  to 
speak  when  he  ought  in  the  exercise  of  good  faith  to  remain 
silent,  cannot  be  extended  to  a  person  who  is  innocently  ignorant 
of  a  fact  upon  which  the  right  depends.  Tone  v.  ColuvfJbus^  3^ 
Ohio  St.  281. 

The  owner  of  property  will  not  be  estopped  by  a  failure  to  dis- 
close his  title  during  negotiations  of  third  peraons  for  its  sale,  if 
at  the  time  of  such  negotiations  he  supposed  that  his  interests  in 
the  property  had  previously  been  sold.  Frederick  v.  Missouri 
Eiver,  Ft.  S.  cfe  G.  E.  Co.  82  Mo.  402. 

If  an  unauthorized  publication  of  an  offer  of  reward  is  made 
over  a  person's  signature,  the  fact  that  such  person  knew  of  such 
publication,  did  not  object  to  it,  or  otherwise  disaffirm  the  unau- 
thorised act,  does  not  estop  him  from  disputing  his  liability  to  one 
performing  the  conditions  and  claiming  the  rewards.  HugiU  v. 
Kinney^  9  Or.  250. 

Parties  to  a  stated  account  may  be  estopped  from  their  conduct 
from  questioning  his  conclusiveness.  Thus,  if  a  bank  depositor 
sends  his  pass-book  to  the  bank  to  be  written  up,  and  on  the 
return  of  the  book  and  voucher,  fails  and  neglects  to  examine  the 
same  within  a  reasonable  time,  he  may  be  estopped  from  ques- 
tioning the  conclusiveness  of  the  account.  Leather  Mfrs.  Nat^ 
Bank  v.  Morgan,  117  U.  S.  96,  29  L.  ed.  811.  See  Framlc  v. 
Chemical  NaL  Bank,  84  K.  Y.  209,  213;  ^Ydsh  v.  German 
American  Bank,  73  N.  Y.  424;  Dana  v.  Natiorud  Bank  of  the 
Repvhlic,  132  Mass.  156-^158. 

Evidence  tending  to  show  that  the  officials  of  the  municipal 
corporation  were  cognizant  of  the  fact  that  expensive  buildings 
were  being  erected  within  the  city  limits  for  a  purpose  forbidden 
by  municipal  ordinance,  and  if,  with  knowledge  on  tlieir  part,  no 
warning  is  given  to  the  parties  making  such  expenditure,  the  city 
'wdll  be  estopped  from  enforcing  the  ordinance.  Athens  v.  Gear- 
gia  R.  Co.  72  Ga.  800. 

By  a  parity  of  reasoning,  evidence  that  the  owner  of  property 
exempt  from  levy  and  sale  under  execution  stands  by  and  sees  it 


720  LA.W   OF   EVIDENCE   IN   CIVIL   CASES. 

levied  npon  withont  asserting  his  claims  to  it,  and  the  exemption 
laws  governing  it,  such  owner  would  be  estopped  from  afterwards 
asserting  his  rights.    Moffitt  v.  Ada/ma^  60  Iowa,  44. 

b.  Sir  James  Stephen's  Statement. — "When  one  person  hj 
anything  which  he  does  or  says,  or  abstains  from  doing  or  saying, 
intentionally  causes  or  permits  another  person  to  believe  a  thing 
to  be  true,  and  to  act  upon  such  belief  otherwise  than,  but  for 
that  belief,  he  would  have  acted,  neither  the  person  first  mentioned 
nor  his  representative  in  interest  is  allowed  in  any  suit  or  pro- 
ceeding between  himself  and  such  person  or  his  representative  in 
interest,  to  deny  the  truth  of  that  thing.  4 

"  When  any  person  under  a  legal  duty  to  any  other  person,  to 
conduct  himself  with  reasonable  caution  in  the  transaction  of  any 
business  neglects  that  duty,  and  when  the  person  to  whom  the 
duty  is  owing  alters  his  position  for  the  worst  because  he  is  mis- 
led as  to  the  conduct  of  the  negligent  person  by  a  fraud,  of  which 
such  neglect  is  in  the  natural  course  of  things  the  proximate 
cause,  the  negligent  person  is  not  permitted  to  deny  that  he  acted 
in  the  manner  in  which  the  other  person  was  led  by  such  fraud 
to  believe  him  to  act."     Stephen,  Dig.  art.  102n.. 

c.  Examination  of  American  Decisions. — Equitable  estoppel 
consists  in  holding  for  truth  a  representation  acted  upon,  when 
the  person  making  it  seeks  to  deny  its  truth,  and  to  deprive  the 
other  party  of  the  benefit  obtained.  Grans' 8  App.  8  Cent.  Rep. 
176,  177. 

It  is  founded  on  deceit,  and  has  its  justification  in  the  duty  of 
courts  to  prevent  the  accomplislnnent  of  fraud.  The  same  nile 
applies  whether  the  application  of  the  doctrine  be  sought  in  a 
court  of  chancery  or  of  law.  Lauh  v.  Trowbridge^  71  Iowa,  396; 
MilliJcen  v.  Dockray^  6  New  Eng.  Rep.  861,  80  Me.  82. 

Where  a  person  tacitly  encourages  an  act  to  be  done,  he  can- 
not afterwards  exercise  his  legal  right  in  opposition  to  such  con- 
sent, if  his  conduct  induced  the  other  party  to  change  his  posi- 
tion, so  that  he  will  be  pecuniarily  prejudiced.  Sivain  v.  j8eame?is, 
76  U.  S.  9  Wall.  254,  19  L.  ed.  554. 

An  estoppel  in  pais  arises  where  one  is  prejudiced  by  the  will- 
ful act  or  declaration  of  another  upon  whose  conduct  the  former 
has  rightfully  acted.     Ensel  v.  Levy^  46  Ohio  St.  255. 

The  acts  and  admissions  of  a  party  operate  against  him  where, 
in  good  conscience  and  honest  dealing,  he  ought  not  to  be  per- 
mitted to  gainsay  them.     Lauh  v.  Trowhridge^  supra. 
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When  an  act  ifi  done  or  a  statement  made  by  a  party,  which 
cannot  be  contradicted  without  fraud  on  his  part  and  injury  to 
others,  whose  conduct  has  been  influenced  by  the  acts  or  omis- 
sions, the  character  of  estoppel  will  attach  to  what  would  other- 
wise be  a  mere  matter  of  evidence.  Union  Mut  Z.  Ins.  Co,  v. 
^fo^,  10  West.  Kep.  156, 123  111.  57. 

It  is  of  the  essence  of  an  estoppel  in  pa/is  that  the  party  hav- 
ing the  authority  to  act  in  the  matter  has  knowingly  done  an  act 
to  influence  the  conduct  of  the  other,  and  that  the  other  has  acted 
on  the  faith  of  that  act.  St.  Lo\m^  A,  <&  T,  H.  R,  Co.  v.  Belle- 
-inlle,  10  West.  Kep.  608,  122  111.  376;  Colurnhus  v.  Columbus  St 
JR.  Co.  10  West.  Kep.  440,  45  Ohio  St.  98;  Zux  v.  Raggin,  69 
€al.  255. 

Declarations  or  admissions,  express  or  implied,  made  for  the 
purpose  of  influencing  the  conduct  of  another,  if  the  designed 
•effect  ensues,  are  conclusive  upon  the  party  making  them;  but 
an  estoppel  being  in  its  nature  defeusive,  will  not  be  used  to 
-eflEectuate  a  gain,  and  will  not  be  enforced  further  than  is  requisite 
to  protection  from  injury.    Adler  v.  Pm,  80  Ala.  351. 

The  effect  of  an  estoppel  is  confined  to  precluding  the  parties 
from  contradicting  the  recital  or  admission  on  which  the  estoppel 
is  founded.  PhiUy  v.  Scundera^  11  Ohio  St.  490;  Beaupland  v. 
Keen,  28  Pa.  124;  Carver  v.  A%ior,  29  U.  S.  4  Pet.  1,  7  L.  ed. 
761. 

Evidence  tending  to  show  that  a  party  sought  to  be  estopped  is 
a  stranger  to  the  previous  transactions,  is  always  competent.  It 
is  error  to  reject  such  evidence,  as  it  is  a  cardinal  principle  of  the 
law  governing  estoppel,  either  by  record,  by  deed  or  m^aw,  that 
the  estoppel  must  be  mutual.  Third  parties  are  in  a  state  of 
Alienage  to  the  entire  principle  underlying  this  law  of  estoppel. 
They  own  no  allegiance  to  it  whatever;  they  can  assert  no  rights 
under  it,  and  are  not  bound  by  any  of  the  obligations  it  enforces. 
JSewell  V.  WdUon,  31  La.  Ann.  589;  Lavn^ence  v.  Haynes^  5  N. 
H.  33;  Whiting  v.  Independent  Mut  Ins,  Co,  15  Md.  297;  Blake 
V.  Tucker,,  12  Vt.  39;  Stow  v.  Wyse,  7  Conn.  214;  Sheldon  v. 
WhiU,  35  Me.  233;'  Cecil  v.  Cecil,  19  Md.  72;  Parsons  v.  Cope- 
land,  33  Me,  370;  Sa/rgent  v.  Salrnond,  27  Me.  539;  Cooley  v. 
Warren,  53  Mo.  166;  State  v.  O^Gormam,,  75  Mo.  370;  Dennis 
T,Sm.ith,  129  Mass.  143;  McWiUiams  Y.Kalbach,  55  Ii>wa,  110; 
Grimmet  v.  Henderson,  66  Ala.  521;  Goodnow  v.  Litchjidd,  59 
46 


722  LAW   OF   EVIDENCE   IN   CIVIL   CASES. 

Iowa,  226;  Walsh  v.  Agnew^  12  Mo.  520;  Ray  v.  Oa/rdaier^  8^ 
N.  C.  146;  ScJienck  v.  SUimpfy  6  Mo.  App.  381;  Olasgow  v. 
Baker ^  72  Mo.  441;  Towsley  v.  Johnson^  1  Neb.  95;  Corlley  v. 
FiZ«(W,  71  111.  209;  Schuman  v.  Qa/rratt,  16  Cal.  100;  J7^?7i/?- 
«^a<?  V.  Boston^  33  Mo.  142;  ^itt  v.  ^%,  31  Pa.  331;  Levm  v. 
CaaUeman^  27  Tex.  407;  Wright  Y.Hazen^  24  Vt.  143;  Massure 
Y.  Nolle,  11  lU.  531;  NutweU  v.  T^^n^t^^,  22  Md.  419;  Williams 
V.  Chandler,  25  Tex.  4;  2)o«  y,  Errington,  8  Scott,  210;  Cotter- 
Im  V.  Hardy,  10  Ala.  511j  Cb^^  v.  Syndor,  10  Mo.  763;  TTateori 
V.  Hewitt,  45  Tex.  472;  Simpson  v.  Pearson,  31  Ind.  1;  TT^^Zeo^ 
V.  Knight,  6  Mass.  418;  ^(W  v.  Lawrence,  14  Tex.  556;  Tra/^^>n  v. 
TTo/iJo/i,  80  N.  C.  26;  (7ar^/'  v.  Bennett,  4  Fla.  352;  .S^wi^A  v. 
King,  81  Ind.  217;  BM  v.  Hoagland,  15  Miss.  360;  Thomason 
V.  Odum^  31  Ala.  108;  Comstock  v.  Smith,  26  Mich.  306;  Maduska 
V.  Thomas,  6  Kan.  153;  Dickerson  v.  Colgrove^  100  U.  S.  578,  25 
L.  ed.  618. 

Although  frand  may  be,  and  often  is  an  ingredient  character- 
izing the  act  of  the  party  estopped,  it  is,  nevertheless,  not  an  essen- 
tial element.  See  n4)te  to  GaJhraith  v.  Lunsford,  (Tenn.)  1  L.  R.^ 
A.  522;  S.  C  87  Tenn.  89;  Warirvg  v.  Somhom,  82  N.  Y.  604. 

It  is  sufficient  if  the  conduct  of  another  party  induced  another 
to  act  upon  it,  and  that  the  other  did  act  upon  it.  See  2  Pom. 
Eq.  Jur.  §§  804-807,  criticizing  the  case  of  Brant  t.  Virginia  (7. 
<&  L  Co.  93  U.  S.  326,  23  L.  ed.  927. 

It  is  not  necessary  that  there  should  be  a  prior  positive  fraud 
to  create  an  equitable  estoppel.  KeUey  v.  Fisk,  9  West.  Rep. 
189, 110  Ind.  552. 

The  doctrine  of  equitable  estoppel  does  not  depend  upon  any 
fraudulent  design,  but  it  is  applied  to  avert  injurious  consequences 
from  having  been  misled  by  the  conduct  of  another.  HiU  v. 
Bla^kwelder,  113  111.  293;  Chapman  v.  Chapmxin,  59  Pa.  214^ 
MiUer  v.  Miller,  60  Pa.  16;  FaviU  v.  Roberts,  50  N.  T.  222;  TUn 
ton  V.  Nelson,  27  Barb.  595;  WeOs  v.  Pierce,  27  N.  H.  503;  WO- 
cox  V.  Iowa  WesUya/n  University,  32  Iowa,  367;  1  Story,  Eq.  Jur* 
§§  193,  387. 

He  who  advised  and  encouraged  another  to  buy  of  a  third  per- 
son a  right  to  which  he  has  himself  a  title,  is  postponed  in  equity 
to  such  purchaser.     Hart  v.  Giles,  67  Mo.  180. 

He  will  be  bound  by  the  sale,  and  neither  he  nor  his  privies 
vnll  be  at  liberty  to  dispute  the  validity  of  the  vendee's  title- 
Bwrham  v.  TurbeviUe,  1  Swan,  439,  57  Am.  Dec.  784. 
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Evidence  of  what  was  litigated  in  a  former  trial,  is  not  always 
competent  to  raise  an  estoppel,  as  everytliing  found  or  adjudicated 
by  the  trial  court,  and  embodied  in  its  judgment,  does  not  neces- 
sarily create  an  estoppel  as  to  all  the  findings.  Estoppel  is  only 
predicated  upon  that  which  is  essential  and  material  to  the  cause 
of  action,  and  without  which  the  action  could  not  be  sustained. 
In  other  words,  the  judgment  is  conclusive  only  as  to  issues  ma- 
terial and  necessary  for  the  cause  of  action,  and  not  as  to  ques- 
tions incidental  and  subsidiary,  even  though  actually  litigated  and 
decided.  Pahaer  v.  Hvssey^  87  N.  Y.  303;  Supple  v.  Cfenn^i, 
44  Conn.  424;  Re  Roberts^  59  How.  Pr.  141;  Washimjton^  A,  dr 
G.  S.  Packet  Go.  v.  Suckles,  72  U.  S.  5  Wall.  592, 18  L.  ed.  553; 
Ru^eU  V.  Flacej  94  U.  8.  606,  24  L.  ed.  214. 

Evidence,  having  for  its  object  the-  disclosure  of  such  facts  and 
circumstances  as  would  lead  any  reasonable  man  to  believe  that 
inducements  and  expectations  were  made  and  indulged,  whereby 
a  party  has  been  induced  to  alter  his  position,  to  his  prejudice,  is 
always  admissible,  and  its  rejection  is  error.  The  doctrine  of 
estoppel  in  pais  is  applicable  to  precisely  such  a  case.  Burks  v. 
GranL  2  West.  Kep.  884,  116  111.  124;  Brooke  v.  New  York,  Z 
E.  i&  TT.  R.  Co.  1  Cent.  Rep.  125, 108  Pa.  529;  Eedgepeth  v.  Rone, 
95  X.  C.  41;  Phmix  Mut.  L.  Ins.  Co.  v.  Doster,  106  U.  S.  30,  27 
L.  ed.  65. 

An  estoppel  results  from  conduct  which  was  intended  to  induce, 
and  has  induced,  another  to  act  to  his  disadvantage.  Tyler  v. 
Odd  FeOxnos  Mut.  Rel.  Asso.  5  New  Eng.  Rep.  196,  145  Mass. 
134;  Adams  v.  RockweU^  16  Wend.  318;  Chrisiianson  v.  Linford^ 
3  Robt.  225. 

The  act  or  statement  relied  upon  as  an  estoppel  must  have 
induced  action,  and  the  acting  party  must  be  injured  by  repudia- 
tion. Union  Mut.  L,  Ins.  Co.  v.  SUe^  10  West.  Rep.  154,  123 
IlL  57;  WeOs  v.  Austin,  4  New  Eng.  Rep.  799,  59  Vt.  157;  Seekel 
V.  Iforman,  71  Iowa,  264. 

Where  one  by  his  words  or  willful  conduct  or  by  negligence 
causes  another  to  believe  in  the  existence  of  a  certain  state  of 
things,  and  induces  him  to  act  on  that  belief,  so  as  to  alter  his  own 
previous  position,  the  former  is  estopped  from  denying  him  tlie 
existence  of  that  state  of  facts-.  Tousley  v.  Board  of  Education y 
39  Minn.  419;  Humphreys  v.  Fvnch^  97  N.  C.  303. 

One  inducing  another  to  purchase  land  of  which  he  is  the  true 
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owner,  although  ignorant  thereof,  is  estopped  from  setting  up  his 
title.     Putnam  y.  Tyler ^  10  Cent.  Kep.  752,  117  Pa.  570. 

So  one  who  induces  another  to  purchase  land  by  telling  him 
that  the  vendor  can  make  a  good  title,  is  bound  by  those  represen- 
tations, and  cannot  thereafter  claim  that  he  himself  had  a  right  to 
the  land  as  against  the  vendor.  Shuford  v.  ShingUr^  30  S.  C.  612; 
Green  v.  Greer ^  11  Ky.  L.  Kep.  380. 

What  I  induce  my  neighbor  to  regard  as  true,  is  the  truth,  as 
between  us,  if  he  has  been  misled  by  my  asseveration.  Kirk  v. 
Hamilton,  102  U.  S.  76,  26  L.  ed.  82. 

Evidence  that  a  party  failed  to  disclose  his  claim,  and  know- 
ingly suffers  third  persons  to  purchase  property  without  disclosing 
the  equities  residing  in  himself,  is  always  pertinent,  and  error  in 
the  rejection  of  such  testimony  may  safely  be  relied  upon  as 
ground  for  a  new  trial.  A  person  so  circumstanced  cannot  after- 
ward be  permitted  to  assert  his  legal  title  against  an  innocent  pur- 
chaser. Anderson  v.  Hvhble,  93  Ind.  576;  Brown  v.  Bowen,  30 
N.  Y.  641;  CorkhiU  v.  Lam^ders,  44  Barb.  228;  Boston  <&  P.  R. 
Corp.  V.  New  York  cfe  N,  E,  R.  Co.  13  E.  I.  265;  Sturm  v.  Par- 
Uh,  1  W.  Va.  135;  First  Nat  Bank  v.  Hammond,  51  Vt.  215; 
Smith  V.  Ford,  48  Wis.  145;  ShaU  v.  Biscoe,  18  Ark.  142;  Breed- 
ing  V.  Sto/mper,  18  B.  Mon.  175;  Guthrie  v.  Quiiin,  43  Ala.  568; 
Thompson  v.  BUmchard,  4  N.  Y.  303;  Baldwin  v.  Brown,  16 
N.  Y.  359;  Buckingham  v.  Smith,  10  Ohio,  288;  HiU  v.  Epley, 
31  Pa.  334;  Morgan  v.  Chicago  cfe  A.  R.  Co.  96  U.  S.  716,  24  L. 
ed.  743;  Bahcock  v.  Titter,  1  Keyes,  407,  1  Abb.  App.  Dec.  37. 

The  legal  owner  concealing  his  title,  and  suffering  others  to 
expend  money,  will  not  be  permitted  to  assert  his  title  and  there- 
by defeat  the  just  expectation  upon  which  such  expenditure  was 
made.  Storrs  v.  Barker,  6  Johns.  Ch.  168,  2  L.  ed.  89;  Ca/rlisle 
V.  Cooper,  21  N.  J.  Eq.  591;  Am^irican  Exch.  Bank  v.  Wehb^  15 
How.  Pr.  198;  Ross  v.  Elizabeth  Town  d?  S.  R.  Co,  2  N.  J.  Eq. 
422;  Hulme  v.  Shreve,  4  K.  J.  Eq.  116;  Morris  <fe  E.  R.  Co.  v. 
Prudden,  20  N.  J.  Eq.  531;  Fowler  v.  Parsons,  3  New  Eng. 
Rep.  449,  143  Mass.  401;  Michigan  P.  M.  d?  Mfg.  Co.  v.  Parsell, 
38  Mich.  480;  Hall  v.  Fisher,  9  Barb.  31;  Besson  v.  EA)eland,  26 
X.  J.  Eq.  472. 

Evidence  that  a  man  has  a  title  and  knows  of  it,  and  stands  by 
it,  and  either  encourages  or  does  not  forbid  the  purchase,  he  and 
all  claiming  under  him  shall  be  bound  by  such  purchase.  It  is 
very  justly  and  forcibly  o]>served  bv  a  writer  on  this  subject  that 
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there  is  a  negative  fraud  in  imposing  a  false  impression  on  another 
by  silence,  where  silence  is  treacherously  expressive.  In  equity, 
therefore,  where  a  man  has  been  silent  when  in  conscience  he 
oaght  to  have  spoken,  he  shall  be  debarred  from  speaking  when 
conscience  requires  him  to  be  silent."  Ouffey  v.  G^ReiUy^  88 
Mo.  418,  57  Am.  Rep.  424;  Niven  v.  Bdknap^  2  Johns.  588.  See 
also  1  Story,  Eq.  Jur.  (13th  ed.)  §§  385, 387.  The  same  principle  is 
forcibly  asserted  in  Wendell  v.  Van  Rensselaer ^  1  Johns.  Ch.  344, 
1  L-  ed.  165,  where  Gh,  Kent,  in  a  singularly  vigorous  opinion, 
emphasizes  the  rule  and  sustains  the  principle  here  announced. 

Evidence  is  always  pertinent  to  show  a  fraud,  for  a  party  cog- 
nizant all  the  time  of  his  own  right,  to  suffer  another  party,  igno- 
rant of  that  right,  to  go  on  under  under  that  ignorance  and 
purchase  the  property  or  expend  money  in  making  improvements 
upon  it.  Storrs  v.  Barker^  6  Johns.  Ch.  166,  2  L.  ed.  88,  10 
Am.  Dec.  316. 

The  principle  contended  for  has  received  ample  vindication  by 
the  courts  of  this  coimtry  and  a  series  of  decisions  sustain  the 
prominent  features  of  the  cases  we  have  been  considering.  Shaw 
V.  Spencer,  100  Mass.  382;  Davis  v.  Bagley,  40  Ga.  181;  Spencer 
v.  Carr,  45  N.  Y.  406;  Rice  v.  Bunce^  49  Mo.  231;  Markham  v. 
(yConnoTy  52  Ga.  183;  Anderson  v.  Huhhle^  93  lnd..b1^\Niven  v. 
BeUanap,  2  Johns.  573;  Guthrie  v.  Quinn,  43  Ala.  561;  Owen  v. 
SloMer,  26  Ala.  547;  Watson  v.  Knigkt,  44  Ala.  352;  Hope  v.  Law- 
rence, 50  Barb.  258;  Bigelow,  Est.  492-504;  Flint  v.  Bdl,  19  N. 
Y.  Week.  Dig.  267;  Yilas  v.  Mason,  25  Wis.  310;  Engle  v.  Bums, 
5  Call.  463;-  Henderson  v.  Overton,  2  Yerg.  394;  Kid  v.  Mitchell, 
1  Nott  &  McC.  334,  9  Am.  Dec.  702;  Mason  v.  Williams,  66  N. 
C.  565;  Saunderson  v.  Ballance,  2  Jones,  Eq.  322,  67  Am.  Dec. 
218;  Atlanta  v.  Gate  City  Gas  Light  Co.  71  Gfi.  106;  Greene  v. 
SmUh,  57  Vt.  268. 

§  306.  By  Previous  Becognition  of  Authority.— The  priixi- 
pie  embraced  in  the  above  caption  is  well  recognized  and  stexdily 
enforced.  Generally  it  may'  be  assumed  that  any  evidence  indi- 
eating  a  recognition  of  authority  or  of  right  is  pertinent,  and  the 
same  is  true  of  evidence  that  is  introduced  to  show  a  similar  rec- 
ognition of  o£Bicial  status  or  corporate  capacity.  It  is  familiar  law 
tliat  one  who  has  dealt  with  a  corporation  as  such,  cannot  dispute 
the  fact  of  its  corporate  existence.  Fst^y  Mfg.  Co.  v.  Runnsls, 
55  Mich.  130;  Leavenworth  County  Comrs.  v.  Barnes^  94  U.  S. 
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70,  24  L.  ed.  63;  Douglas  County  Comrs.  v.  Bolles,  94  U.  S.  104, 
24  L.  ed.  46;  Close  v.  Gleyucood  Cemetery,  107  U.  S.  466,  27  L.  ed. 
408;  Chuhb  V.  Upton,  95  U.  S.  665,  24  L.  ed.  523;  Casey  v.  GaUi, 
94  U.  S.  673,  24  L.  ed.  168. 

This  proposition  finds  abundant  support  in  numerous  other 
cases,  and  we  may  further  observe  that  a  formidable  array'  of 
authorities  sustain  the  rule  that  previous  recognition  of  official 
action  or  corporate  capacity  precludes  the  subsequent  denial  of 
such  existence.  See  Hentz  v.  Miller,  94  N.  Y.  64;  Doyle  v.  Miz- 
ner,  42  Mich.  332;  Frick  v.  School  Trustees,  99  111.  167;  Grangers 
Business  Asso,  v.  Clark,  67  CaL  634;  WaUa,ce  v.  Loomis,  97  U. 
S.  146,  24  L.  ed.  895;  Hudson  v.  Greeix  HUl  Seminary  Corp,  113 
111.  618;  Mosher  v.  Rogers,  2  HI.  App.  577;  Cicotte  v.  Anciauac, 
53  Mich.  227;  Glenn  v.  Bergmann,  20  Mo.  App.  343;  Simpsofi 
V.  Del  Hbyo,  94  N.  Y.  189. 

§  307.  Bepresentations  or  Declarations. — An  estoppel  from 
the  representations  of  a  party  can  seldom  arise,  except  where  the 
representation  relates  to  a  matter  of  fact  with  regard  to  a  present 
or  past  state  of  affairs. 

The  only  case  in  which  a  representation  as  to  the  future  can  be 
held  to  operate  as  an  estoppel,  is  where  it  relates  to  an  intended 
abandonment  of  an  existing  right,  and  is  made  to  influence  others, 
and  by  which  they  have  been  induced  to  act. 

An  estoppel  cannot  rise  from  a  promise  as  to  future  action, 
with  respect  to  a  right  to  be  acquired  upon  an  agreement  not  yet 
made.  Union  Mut,  Z.  Ins.  Co,  v.  Mowry,  96  U.  S.  544,  24  L. 
ed.  674  (Earl,  J.) 

Evidence  seeking  to  establish  that  a  party  represents  to  a  pro- 
posed purchaser  or  mortgagee  that  the  real  estate  in  question  is 
unincumbered,  and  that  in  reliance  upon  the  statements  so  made, 
purchases  of  the  land  or  loans  of  money  upon  it  follows,  is  admis- 
sible, and  the  party  making  such  representations  is  estopped  from 
asserting  the  contrary.  Alexarid^r  v.  EUison,  79  Ky.  148;  Field- 
mg  V.  Du  Bose,  63  Tex.  631.  So,  evidence  is  pertinent  which 
has  a  tendency  to  establish  as  a  fact  the  borrowing  of  money  on 
mortgage  with  a  covenant  that  it  is  a  valid  lien  wholly  unpaid, 
and  subject  to  no  defense.  Under  such  conditions,  the  parties 
securing  money  advances  are  estopped  from  setting  up  the  defense 
of  usury  in  an  action  to  foreclose  the  mortgage.  Union  Dime 
San).  Inst  v.  Wilrnot,  94  X.  Y.  221. 
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§  308.  By  Acceptance. — The  principles  embodied  in  the  pre- 
<;eding  paragraphs  apply  with  equal  force  to  those  instances  where 
41  party  has  accepted  the  benefits  flowing  from  or  incidental  to  a 
thing  he  now  seeks  to  call  in  question.  The  law  will  not  tolerate 
sach  manifest  injustice.  Thus  it  has  been  held  that  the  owner  of 
real  estate  by  accepting  the  damages  assessed  for  the  laying  out 
of  a  highway  over  it,  is  estopped  from  questioning  the  validity  of 
the  proceedings  upon  the  faith  of  which  the  damages  were  paid. 
Jfoare  v,  BohertSy  64  Wis.  538;  Fool  v.  Breese^  2  West  Eep.  78, 
114  HL  594.  So,  evidence  that  a  party  has  accepted  a  benefit 
under  a  judgment  is  competent  as  precluding  him  from  after- 
wards appealing  from  it.     Carll  v.  Oakley ^  97  N.  Y.  633. 

This  principle  finds  further  illustration  in  the  following  cases 
miis  V.  White,  61  Iowa,  644;  Ha/rtsJiom  v.  Potroff,  89  111.  509 
Mo(yre  v.  JBtUy'85  N.  0.  218;  France  v.  Haynes,  67  Iowa,  139 
JField  V.  Doy(m,  64  Wis.  560. 

Evidence  designed  to  show  that  a  party  in  possession  of  real 
-estate  has  a  valid  and  binding  agreement  to  purchase  the  same 
will  operate  as  an  estoppel  against  one  who  seeks  to  avoid  the 
contract  by  disputing  the  vendor's  title.  Farmer  v.  Pickens,  83 
N.  C.  549;  Ha/rvey  v.  Morris,  63  Mo.  475;  Potts  v.  Colenian,  67 
Ala.  321.  But  see  Wilcoxon  v.  Oshorn,  77  Mo.  621;  Biish  v. 
White,  85  Mo.  339;  and  Robertson  y.  Pickrdl,  109  U.  S.  608,  27 
L.  ed.  1049. 

Lex  loci  rei  sitw  governs  title  to  lands  by  deed  or  devise. 
See  note  to  Clark  v.  Cfraham,  19  U.  S.  6  Wheat.  577, 5  L.  ed.  334, 
and  note  to  Dariy  v.  Mayer,  23  TT.  S.  10  Wheat.  465,  6  L.  ed. 
M7. 

So,  a  very  familiar  rule  estops  a  tenant  from  disputing  his 
landlord's  title,  and  hence,  any  evidence  tending  to  show  the  rela- 
tion of  landlord  and  tenant  would  be  pertinent  in  an  action  where 
the  paramount  rights  of  the  landlord  were  denied.  Campau  v. 
Lafferty,  43  Mich.  429;  Morrison  v.  Bassett,  26  Minn.  235;  Pa;(e 
V.  Turner,  94  N.  C.  47;  Loring  v.  Harmon,  84  Mo.  123;  Maul- 
din  V.  Cox,  67  Cal.  387;  Caldwell  v.  Smith,  77  Ala.  157;  Bryan 
V.  Winbif/m,  43  Ark.  28;  Helena  v.  Turner,  36  Ark.  577;  Provi- 
dence  County  Sa/o.  Bank  v.  Phalen,  12  R.  I.  495;  Jones  v.  Dove, 
7  Or.  467. 

§  309.  Doctrine  Inapplicable  When,— The  courts  guard  with 
zealous  care  the  defenseless  state  of  infancy  and  refuse  to  apply  the 
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doctrine  of  estoppel  to  any  transaction  in  which  they  are  involved* 
( Widand  v.  Kobick^  110  111.  16;  Brown  v.  McCune^  5  Sandf. 
328;  Conrad  v.  Lane^  26  Minn.  389,  37  Am.  Kep.  412;  StudweU 
V.  Shapter,  54  N.  Y.  249;  Gilson  v.  Spear^  38  Vt.  311;  Merriain 
V.  Cunninghcmt^  11  Cash.  40;  BurUy  v.  Russell^  10  N.  H.  184; 
Sims  V.  Eoerhardtj  102  U.  S.  300,  26  L.  ed.  87);  and  mere- 
inertness  of  silence  continued  for  a  period  less  than  that  pre- 
scribed by  the  Statute  of  Limitations,  unless  accompanied  by  vol-^ 
untary  affirmative  acts,  manifesting  an  intention  to  assent  to  the 
deed,  will  not  bar  the  infant's  right  to  avoid  it,  as  an  estoppel  in 
pads  is  not  applicable  to  infants,  and  a  fraudulent  representation 
of  capacity  cannot  be  an  equivalent  for  actual  capacity.    Ibid. 

It  should  be  added  that  an  estoppel  in  pais  operates  only  in 
favor  of  the  person  who  has  been  misled  to  his  injury  and  he  only- 
can  set  it  up.  Ketchnm  v.  Duncan^  96  U.  S.  659,  24  L.  ed.  868^ 
opinion  by  Strong,  J, 

YoT  further  authorities  in  elucidation  of  this  principle  of  estop- 
pel, see  Tiote  appended  in  Stowe  v.  United  States^  86  U.  S,  19* 
WaU,  13,  22  L.  ed.  144. 

§  310.  Waiver  of  Estoppel. — It  is  usual  in  policies  of  insur- 
ance to  contract  that  after  the  right  of  action  has  accrued,  action 
must  be  brought  within  some  shorter  period  than  that  fixed  by 
the  Statute  of  Limitations,. and  that  the  lapse  of  this  period 
before  action  is  brought  shall  be  conclusive  evidence  against  any 
claim  under  the  policy.  Such  a  condition  is  binding  and  valid. 
Ripley  v.  uEtna  F,  Ins.  Co.  30  N.  Y.  136;  French  v.  lafayette 
Ins.  Co.  5  McLean,  461;  Ameshury  v.  Bowditch  Mivt.  F.  Ins.  Co. 
6  Gray,  596;  FuUam  v.  New  York  Union  Ins.  Co.  7  Gray,  61;. 
Peoria  M.  dk  F.  Ins.  Co.  v.  Whitehlll,  25  111.  466;  Brown  v. 
Roger  Williams  Ins.  Co.  7  R.  I.  301;  Patrick  v.  Fanners  Ins. 
Co.  43  N.  H.  621;  Merchants  Mut.  Ins.  Co.  v.  Lacroix^  35  Tex. 
249;  Ca/rter  v.  Rumholdt  F.  Ins.  Co.  12  Iowa,  287;  Brown  v. 
SaA)annah  Mid.  Ins.  Co.  24  Ga.  97;  Fagle  Ins.  Co.  v.  Lafayette 
Ins.  Co.  9  Ind.  443;  Am^s  v.  New  York  Union  Ins.  Co.  14  N. 
Y.  253;  New  York  v.  Hamilton  F.  Ins.  Co.  39  N.  Y.  46;  Wil- 
Hams  V.  Verm/mt  Mut.  Ins.  Co.  20  Vt.  222;  Wilson  v.  ./Etna  Ins. 
Co.  27  Vt.  99. 

Such  condition  may  be  waived.  The  waiver  is  generally  a. 
question  for  the  jury.  Mere  silence  is  no  waiver,  nor  is  refusal 
to  pay  on  other  grounds,  nor  talks  about  settlement,  nor  promise 
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to  write  and  inform  insured  what  they  will  do.  Columhia/n  Ine. 
Co,  Y.  Lawrence,  27  U.  S.  2  Pet.  25,  7  L.  ed.  335;  Ripley  v.  ^£tna 
F,  Ins.  Co,  29  Barb.  552;  Gooden  v.  Amoskeag  F.  Ins.  Co,  20 
N.  H.  73;  Courdn  v.  Pennsylvania  Ins.  Co.  46  Pa.  323;  Graves 
V.  Washi/ngtan  M.  Ins.  Co.  12  Allen,  391;  Lampkin  v.  Western 
Assur.  Go.  13  XJ.  0.  Q.  B.  361;  McFarland  v.  Peahody  Ins.  Go. 
6  W.  Va.  425. 

§  311.  Summary. — Summarizing,  it  may  be  affirmed  in  respect 
to  the  estoppels  by  judgments,  the  principle  announced  by  Lord 
Ch.  J.  De  Grey,  in  the  Duchess  of  Kingston's  Case^  1  East,  P.  C. 
468,  "  that  neither  the  judgment  of  a  concurrent  or  exclusive  juris- 
diction is  evidence  of  any  matter  which  came  collaterally  in  question, 
though  within  the  jurisdiction,  nor  of  any  matter  incidently  cogniz- 
able, nor  of  any  matter  to  be  inferred  from  argument  from  the  judg- 
ment," has  been  uniformly  accepted  by  courts  as  an  accurate  state- 
ment of  the  law.  Of  course  a  judgment  in  personam  is  not  an 
estoppel  in  any  case,  except  where,  as  is  expressed  by  the  same  judge, 
it  is  "  between  the  same  parties  upon  the  same  matter,  clearly  in 
question  in  another  court,"  privies  standing  as  parties  within  the  rule 
declared.  There  is  frequently,  however,  great  difficulty  in  apply- 
ing the  rule  and  in  determining  from  the  evidence  what  was  the 
matter  in  issue  in  the  former  action,  the  identity  of  the  questions 
involved  with  those  subsequently  arising,  and  where  the  estoppel 
claimed  is  in  respect  of  some  fact  involved  in  the  former  action, 
whether  the  particular  fact  -found  or  adjudged  was  essential  or 
material  to  the  judgment  rendered,  for  only  material,  relevant  and 
necessary  facts  decided  in  a  former  action  are  conclusively  deter- 
mined thereby.  The  judgment  does  not  operate  as  an  estoppel  as 
to  immaterial  and  unessential  facts,  even  though  put  in  issue  by 
the  pleadings  and  directly  decided.  Stannard  v.  Huhhell^  123 
N.  Y.  520. 

An  estoppel  does  not  arise  from  the  mere  representations  or 
conduct  of  a  person,  or  until  the  same  shall  have  been  acted  upon 
by  another.    Stuart  v.  Lowry^  42  Minn.  473. 

An  abutting  owner  who  expressly  assents  to  the  occupancy  of 
a  street  by  a  railroad  cannot  afterwards  complain  of  such  use. 
BurTcham  v.  Ohio  <&  M.  R.  Co.  122  Ind.  344. 

A  patentee  is  estopped  from  denying  the  validity  of  his  own 
patent  against  an  assignee  to  whom  he  has  sold  and  transferred  it» 
Adee  v.  Thomas,  41  Fed.  Kep.  342,  346. 
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An  estoppel  in  pais  can  never  operate  to  prejudice  the  rights 
•of  the  person  estopped,  except  when  the  sole  deed  of  such  person 
would  have  a  similar  operative  effect.  Henry  v.  Sneed^  99  Mo. 
407. 

The  tenant  is  estopped  from  denying  the  title  of  his  landlord. 
Vo88  V.  King,  33  W.  Va.  236. 

Although  a  tenant  cannot  dispute  his  landlord's  title,  he  may 
show  that  such  title  has  been  conveyed  to  or  adjudged  to  be  in  a 
third  person.     Thomas  v.  Black  (Del.)  18  Atl.  Eep.  771. 

A  covenant  of  general  warranty  in  a  deed  runs  with  the  land; 
and  if  the  vendor  at  the  time  of  the  conveyance  has  not  the  title, 
but  subsequently  acquires  it,  it  eo  inatante  inures  by  law  of  estop- 
pel to  the  benefit  of  the  vendee  and  his  privy.  Perkins  v.  Coh. 
man,  12  Ky.  L.  Rep.  501. 

A  party  cannot  estop  himself  from  asserting  the  invalidity  of 
his  contract  and  of  covenants  relating  thereto  which  are  void  as 
matter  of  law.  Brick  v.  Camplell,  10  L,  R.  A.  259,  122  N.  Y. 
537. 

To  create  an  equitable  estoppel  the  party  claiming  it  must  have 
■done  something  or  in  some  way  changed  his  position  for  the  worse, 
in  reliance  upon  the  conduct  of  the  other  party,  so  that  he  will  not 
be  left  or  cannot  be  put  back  in  his  former  condition  in  case  the 
•other  party  is  allowed  to  assert  his  original  rights.  NeU  v.  Day- 
ton, 43  Minn.  242. 

One  who  has  taken  the  benefit  of  a  building  regulation  cannot 
repudiate  the  conditions  on  which  it  is  given.  Fowler  v.  Saks 
<D.  C.)  7  L.  R.  A.  649. 

Mere  standing  by  in  silence  will  not  bar  one  from  asserting  the 
title  to  land  which  has  been  spread  upon  the  public  records,  so  long 
as  no  act  is  done  to  mislead  the  other  party.  Olden  v.  HendHck, 
100  Mo.  533. 

Where  a  man  has  been  silent,  when  in  conscience  he  ought  to 
have  spoken  he  shall  be  debarred  from  speaking  when  conscience 
requires  him  to  be  silent.     Sumner  v.  Seaton,  4/1  K".  J.  Eq.  103. 

A  person  who  knowingly  and  silently  permits  another  to  act 
upon  a  mistaken  supposition  in  such  manner  as  to  seriously  injure 
the  latter,  will  be  estopped  from  asserting  his  rights  against  the 
latter  except  upon  terms  of  indemifying  him.     Ihid. 

To  raise  an  estoppel  on  the  ground  that  one  person  knowingly 
and  silently  permitted  another  to  act  to  his  prejudice  under  a  mis- 
taken supposition  as  to  his  rights,  it  is  necessary  that  the  party  to 
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l>e  estopped  should  in  general  be  aware  of  his  own  rights,  and 
should  perceive  that  the  other  party  is  acting  upon  mistaken 
notion  of  his  rights.     Tbid, 

By  becoming  a  stockholder  of  a  corporation  and  holding  it  out 
to  the  world  as  a  valid  corporation  with  a  stated  amount  of  capi- 
tal, and  helping  to  manage  its  business  as  director,  a  person  is 
thereby  estopped  from  denying  liability  to  a  creditor  on  an  impaid 
subscription  which  was  necessary  to  make  up  the  lawful  amount 
-of  the  capital  stock.  Tama  Water  Power  Co,  v.  SopkinSy  79 
Iowa,  653. 

The  doctrine  of  estoppel  cannot  be  invoked  to  support  a  defec- 
tive title  to  real  estate  where  the  party  invoking  it  was  not  misled, 
And  knew  the  state  of  the  title.  Zake  S^iperior  Ship  Canal  R,  dk 
I.  Co.  V.  Cunningham^  44  Fed.  Rep.  819. 

No  estoppel  arises  in  favor  of  a  creditor  who  garnished  for  an 
-old  debt,  money  wagered  and  won  by  his  debtor  in  his  own  name, 
but  which  in  fact  belonged  to  and  was  won  on  a  horse  owned  by 
another,  where  the  creditor's  first  writ  was  dismissed  of  his  own 
motion  for  defects  in  his  paper,  and  before  he  sued  out  his  second 
writ  the  stake-holder  and  garnishee  told  him  that  the  money  did 
not  belong  to  his  debtor.  Hampton  v.  Alford  (Tex.  App.)  14  S. 
W.  Rep.  1072. 

A  cestui  que  i/ruet  who  joined  with  the  trustee  by  whom  a  sale 
of  lands  was  made,  in  the  execution  and  acknowledgment  of  the 
deed,  cannot  thereafter  complain  that  there  was  no  consideration 
or  that  it  was  inadequate.  ScMdtz  v.  McLeam.  (Cal.)  25  Pac.  Rep. 
427. 

A  defendant  in  an  action  in  quiet  title  cannot  affirm  title  in 
another  in  support  of  his  own  title,  and  deny  it  in  answer  to  plain- 
tiff's claim  of  title  under  the  same  source.  Winter  v.  McMUlany 
SI  Cal.  256. 
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CHAPTER  XIX. 


RES  ADJUDICATA. 


§  312.   Qeneral  Considerations  of  the  Rule. 

a.  The  Maxim  Interest  Reipublicce  ut  Sit  Finis  Litium^ 

b.  Competency  to  Showfomi  of  Adjudication, 

c.  Third  Parties  Privileged  to  Attack  a  Judgment 

d.  Application  of  the  Prt7iciple, 

e.  Corollary  from  the  Principles  Established, 

f.  Ca^es  Illustrative. 

g.  Extensive  Recognition  of  the  Principle, 
h.   Test  of  Res  Adjudicata, 

i.    What  Judgments  are  Xot  Conclusive. 
j.  The  Law  Governing  the  Principle, 
313.  The  Doctrine  of  Stare  Decisis, 

a.  As  Penda)it  to  Res  Adjudicata. 

b.  Reasojisfor  the  Rule, 

c.  Doctrine  not  always  to  he  Relied  upon. 

d.  Views  of  Chancellor  Kent. 

§  312.  General  Considerations  of  the  Rule. — As  the  limit 
of  human  life  is  not  the  subject  of  judicial  regulation,  and  is  con- 
fined to  the  canonical  age  of  three  score  and  ten,  it  becomes  a 
matter  of  public  interest  to  restrict  the  incidents  and  causes  of 
litigation  to  one  determination,  hence  the  propriety  of  the  well 
settled  rule  that  when  a  matter  has  once  become  res  adjudicaiay 
there  shall  be  an  end  of  question  about  it.  Great  Northern  H. 
Co.  V.  Mossop,  17  C.  B.  140. 

a.  The  Maxim  Interest  Reipublioaei  nt  Sit  Finis  Litium. — By 

a  maxim  of  the  Koman  law,  that  crystallized  the  learning  of  Trajan 
and  the  Antonines,  and  has  come  down  with  unimpaired  vitality  to 
enrich  the  jurisprudence  of  the  present  day,  we  are  required  to 
recognize  as  a  great  principle  of  public  policy  that  interest  rei- 
puhlicm  ut  sit  finis  litiiim.^'*  The  wisdom  of  this  rule  cannot  be 
questioned,  for  the  continuation  of  a  litigation  with  respect  to  its 
mere  incidents,  after  its  merits  have  been  disposed  of  is  contrary 
to  sound  policy  and  the  maxim  above  quoted.  Per  Ruger,  Ch. 
*/".,  Crosby  V.  Stepha?},  97  K.  Y.  606.     Hence  it  is  that  the  delib- 
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«rate  conclusions  of  duly  authorized  tribunals,  made  in  the  legiti- 
mate exercise  of  their  delegated  functions,  and  within  the  limita- 
tion approved  by  statute,  are  regarded  as  binding  and  conclusive, 
in  so  far  as  the  questions  litigated  and  the  parties  litigating  are 
■concerned.     So  long  as  the  court  is  within  its  jurisdictional  orbit, 
whether  it  be  a  court  of  inferior  and  limited  jurisdiction  or  of 
^neral  and  unlimited  power,  its  determinations  are  conclusive, 
its  judgments  settle  for  recorded  time  the  matters  in  controversy 
between  parties  and  privies  upon  the  subject  matter  involved. 
Piergon  v.  Catlin,  18  Vt.  77;  Foster  v.  Wells,  4  Tex.  101;  Davis 
V.  Murphy,  2  Rich.  L.  560;  Baylies  v.  Davis,  1  Pick.  206;  Cv^h- 
dng  V.  HacJcet,  10  Mass.  164;  Shadhurn  v.  Jinnings,  1  A.  K. 
Marsh.  179;  Denison  v.  Hyde,  6  Conn.  508;  Edwards  v.  M^Con- 
^nel,  Cooke,  305;  Bank  of  United  States  v.  Beverly,  42  U.  S.  1 
How.  134,  11  L.  ed.  75;  Washington  Bridge   Co,  v.  Stewart,  44 
U.  S.  3  How.  413,  11  L.  ed.  658;  HaU  v.  Daiia,  2  Aiken,  381; 
OrandallY,  Gallup,  12  Conn.  365;  Breckenridge  v.  Ormsby,  1  J. 
J.  Marsh.  236;  Cook  v.  Allen,  2  Mass.  462;  Edy  v.  Williams,  1 
Roolt,  185. 

b.  Competeney  to  Show  Former  Abjudication. — Evidence 
is  at  all  times  pertinent  to  show  that  a  court  of  com})etent  juris- 
diction has  had  under  review  in  a  former  litigation  the  identical 
-question  it  is  sought  to  settle  in  the  pending  action,  and  it  is  not 
essential  on  such  a  showing  that  all  the  parties  should  have  been 
the  same  in  both  suits.  Powers  v.  Chelsea  Sav,  Bank,  129  Mass. 
44;  Hughes  v.  Blake,  19  U.  S.  6  Wheat.  453,  5  L.  ed.  303;  Lang- 
mead  V.  Maple,  18  C.  B.  N.  S.  255;  CaUlwell  v.  White,  77  Mo. 
471;  WesUrn  M,  dk  M.  Co.  v.  Virginia  C.  C  Co,  10  W.  Va.  250; 
Smith  V.  Hemstreet,  54  if.  Y.  644;  United  States  v.  Ames,  99  U. 
S.  35,  25  L.  ed.  295;  Putnam  v.  Clarke,  34  N.  J.  Eq.  532;  Price 
V.  Dewey,  6  Sawy.  493;  Norwood  v.  Kirhy,  70  Ala.  397;  Blair 
V.  Bartlett,  75  N.  Y.  150. 

The  invulnerable  nature  of  a  judgment  pronounced  by  a  court  of 
<5ompetent  jurisdiction,  and  not  impugned  for  error,  or  noticed  for 
appeal,  i*ests  on  inflexible  and  conservative  principles  of  law.  It 
may  be  a  standing  infamy  of  injustice, — be  founded  on  perjured  tet?- 
timony  of  the  deepest  dye, — ^have  been  pronounced  by  a  magistrate 
thatched  with  corruption,  and  as  oblivioiis  to  moral  right  and  stat- 
ute law  as  the  chancellor  of  the  "  Bloody  Assize,"  and  yet  that  judg. 
ment  so  pronounced  concludes  all  parties,  and  estops  reargument  and 
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review.  Langdon  v.  Raiford^  20  Ala.  532;  Hopkins  v.  Lee^  19  U.  S^ 
6  Wheat.  109,  5  L.  ed.  218;  Aurora  v.  West,  74  TT.  S.  7  Wall.  82,. 
19  L.  ed.  42;  AUie  v.  Schmitz,  17  Wis.  169;  Edwards  v.  Stewarty 
15  Barb.  67;  FaZA-er  v.  MitoheU,  18  B.  Mon.  541;  MarrioU  v. 
Hampton,  7  T.  K.  269;  ^«Zm  v.  Parkin^  2  Burr.  665;  People  v. 
ZToZZ,  80  K.  Y.  117;  Tarleion  v.  Johnson,  25  Ala.  300;  ^ZJw  v. 
C'Zarfe,  19  Ark.  420;  Edgell  v.  Sigerson,  26  Mo.  583;  ^/m^  v. 
Richards,  25  HI.  289;  Hanley  v.  i^t?%,  18  B.  Mon.  519;  iJeaj^A 
V.  FracUeton,  20  Wis.  320;  Baldwin  v.  McCrea,  38  Ga.  650;. 
Gardner  v.  Buckhee,  3  Cow.  120;  French  v.  Howard,  14  Ind. 
445;  Samders  v.  Gatewood,  5  J.  J.  Marsh.  327;  7'/c?^(Z  5.  Ci?.  v. 
Blosshurg  <&  O.  R.  Co.  87  U.  S.  20  Wall.  137,  22  L.  ed.  331;. 
Trotter  v.  Blake,  2  Mod.  231;  Lynch  v.  Swanton,  53  Me.  100;. 
Cleveland,  P.  cfe  -4.  ^.  (7o.  v.  ^r^,  1  Grant,  Cae.  212;  Trescott 
V.  Lewis,  12  La.  Ann.  197;  Denny  v.  Reynolds,  24  Ind.  248; 
People  V.  &rn  Francisco,  27  Cal.  655;  7<?^^?n  v.  Lamphere,  34 
Vt.  365;  Bahcock  v.  Camp,  12  Ohio  St.  11;  Shenandoah  Valley 
R.  Co,  V.  Griffith,  76  Va.  913;  2><)yJ?  v.  iJ^iZZy,  18  lowa^  108; 
Sergeant  v.  Ewing,  36  Pa.  156;  (7aJc>^  v.  Washington,  41  Vt-168; 
Ballard  v.  Appleton,  26  Wis.  67;  Overton  v.  Harvey,  9  0.  B. 
324;  7b^  v.  Stewart,  9  Q.  B.  759. 

c.  Third  Parties  Privileged  to  Attaclt  a  Judgment. — In. 

quoting  the  maxim  "  interest  reipublicaa  ut  sit  finis  litiuTn,^^  it  is 
not  intended  to  question  but  that  third  persons  may  attack  a  jndg- 
inent  relied  upon  against  them,  upon  the  ground  that  it  was 
fraudulently  or  collusively  obtained.  For  fraud  avoids  all  judi-^ 
cial  acts,  ecclesiastical  or  temporal.  Fermoi^s  Case,  3  Coke,  78a/ 
Broom's  Legal  Maxims,  335;  Herring  v.  New  York,  Z.  E.  dk  W, 
R.  Co.  63  How.  Pr.  497. 

d.  Application  of  the  Principle. — Res  adjudicata  applies  not 
only  to  points  upon  which  the  court  was  actually  required  to  f  onn 
an  opinion  and  pronounce  judgment,  but  to  every  point  which 
properly  belonged  to  the  subject  of  the  allegation,  and  which  the 
parties,  exercising  reasonable  diligence,  might  have  brought  for- 
ward at  the  time.  2  Taylor,  Ev.  §  1513;  Henderson  v.  Hender- 
son, 3  Hare,  115;  Stafford  v.  Clark,  2  Bing.  382;  Miller  y.  Co- 
vert, 1  Wend.  487;  Bagot  v.  Williams,  3  Barn.  &  C.  241;  Roberts 
V.  Heim,  27  Ala.  678. 

Decided  cases  may  be  found  in  which  it  is  questioned  whether 
a  former  judgment  can  be  a  bar  to  a  sul)sequent  action,  even  for 
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the  same  cause,  if  it  appears  that  the  first  judgment  was  rendered 
on  demurrerj  but  it  is  settled  law  that  it  makes  no  difference  in 
principle  wltether  the  facts  upon  which  the  court  proceeded  were 
proved  by  competent  evidence,  or  whether  they  were  admitted  by 
the  parties;  and  that  the  admission,  even  if  by  way  of  demurrer 
to  a  pleading  in  which  the  facts  are  alleged,  is  just  as  available  to 
the  opposite  party  as  if  the  admission  was  made  ore  tentcs  before 
a  jury.  Bouchaud  v.  Dias^  3  Denio,  244;  Perkins  v.  Moore^  16 
Ala.  17;  Robinson  v.  Howard^  5  Cal.  428;  Aurora  v.  West^  74 
U.  S.  7  Wall.  199, 19  L.  ed.  48;  Goodrich  v.  Chicago,  72  U.  S.  5 
Wall.  573, 18  L.  ed.  512;  BelaU  v.  Morga/n,  74  U.  S.  7  Wall.  619, 
19  L.  ed.  205. 

e.  Corollary  from  the  Principles  Established. — from  these 
suggestions  and  authorities  two  propositions  may  be  deduced,  each 
of  which  has  more  or  less  application  to  certain  views  of  the  case 
before  the  court:  1.  That  a  judgment  rendered  upon  demurrer 
to  the  declaration  or  to  a  material  pleading  setting  forth  the  facts, 
is  equally  conclusive  of  the  matters  confessed  by  the  demurrer  aa 
a  verdict  finding  the  same  facts  would  be,  since  the  matters  in  con- 
troversy are  established  in  the  former  case,  as  well  as  in  the  latter,  by 
matter  of  record;  and  the  rule  is  that  the  facts  thus  established  can 
never  after  be  contested  between  the  same  parties  or  those  in 
privity  with  them.  2.  That  if  judgment  is  rendered  for  the 
defendant  on  demurrer  to  the  declaration,  or  to  a  material  plead- 
ing in  chief,  the  plaintiff  can  never  after  maintain  against  the 
same  defendant  or  his  privies  any  similar  or  concurrent  action  for 
the  same  cause  upon  the  same  grounds  as  were  disclosed  in  the 
first  declaration;  for  the  reason  that  the  judgment  on  such  a 
demurrer  determines  the  merits  of  the  cause,  and  a  final  judgment 
deciding  the  right  must  put  an  end  to  the  dispute,  else  the  litiga- 
tion would  be  endless.  Bex  v.  Kingston,  20  How.  St.  Tr.  588; 
Hitchin  V.  Campbell,  2  W.  Bl.  831;  Clearwater  v.  Meredith,  ^"^ 
TJ.  S.  1  WalL  43, 17  L.  ed.  609;  Gould,  PI.  §  42;  Ricardo  v. 
Garcias,  12  Clark  &  F,  400;  Gould  v.  EvansviUe  cfe  C.  R.  Co, 
91  U.  S.  526-536,  23  L.  ed,  416,  419. 

For  mere  errors  or  irregularities,  in  proceedings,  a  judgment 
cannot  be  collaterally  impeached.  For  the  rule  is  well  recognized 
that  where  the  court  has  jurisdiction  of  the  subject  matter,  and  of 
the  parties,  its  judgments,  although  irregular  in  form  or  errone- 
ous even,  are  conclusive  so  long  as  they  remain  unreversed;  and 
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they  cannot  for  such  defects  be  collaterally  attacked,  for  a  court 
of  equity  will  not  take  upon  itself  a  revisory  jurisdiction.  Her- 
ring  v.  New  York,  L.  E,  <&  W.  R.  Co,  63  How.  Pr.-497. 

The  principle  of  res  adjiidicata  then,  serves  to  establish  a  well 
recognized  principle  of  law  that  has  become  embedded  in  the 
jurisdictions  of  all  civilized  states,  and  it  is  believed  to  pervade 
every  system  of  jurisprudence.  The  general  doctrine  is  clearly 
enunciated  in  the  celebrated  Duchess  of  KingstorCs  Case,  11 
How.  St.  Tr.  108,  2  Smith,  Lead.  Cas.  573,  by  DeGrey,  Ch.  J.,  in 
delivering  the  opinion  of  all  the  judges.  He  says:  "From  the 
variety  of  cases  relative  to  judgments  being  given  in  evidence  in 
civil  suits,  these  two  deductions  seem  to  follow  as  generally  true : 
First,  that  the  judgment  of  a  court  of  competent  jurisdiction  directly 
upon  the  point  is,  as  a  plea,  a  bar,  or  as  evidence,  conclusive 
between  the  same  parties,  upon  the  same  matter,  directly  in  ques- 
tion in  another  court;  secondly,  that  the  judgment  of  a  court  of 
exclusive  jurisdiction  directly  upon  the  point  is,  in  like  manner, 
conclusive,  upon  the  same  matter,  between  the  same  parties,  com- 
ing incidentally  in  question  in  another  court  for  a  different  pur- 
pose. But  neither  the  judgment  of  a  concurrent  or  exclusive 
jurisdiction  is  evidence  of  any  matter  which  came  collaterally  in 
question,  though  within  their  jurisdiction,  nor  of  any  matter  inci- 
dentally cognizable,  nor  of  any  matter  to  be  inferred  by  argument 
from  the  judgment." 

f.  Cases  Illustrative. — For  further  authorities  illustrative  of 
the  rule,  see  Bahcock  v.  Carap,  12  Ohio  St  11;  Harris  v.  Harris^ 
36  Barb.  88;  Hutckinson  v.  Dearing,  20  Ala.  798;  Fraser  v. 
Davie,  16  S.  C.  496;  Henderson  v.  Hill,  64  Ga.  292;  Greathmd 
V.  Brondey,  7  T.  K.  451;  Place  v.  Potts,  5  H.  L.  Cas.  383;  Over- 
ton V.  Harvey,  9  C.  B.  324;  Price  v.  Dewey,  6  Sawy.  493;  StaU 
V.  BootJie,  68  Mo.  546;  Thompson  v.  Myrick,  24  Minn.  4;  Davis 
V.  Bedsole,  69  Ala.  362;  Caldwell  v.  ^hite,  77  Mo.  471;  Santa  Cruz 
Oap  Tump.  J,  S,  Co.  v.  Sa/nta  Clara  County  Suprs.  62  Cal.  40; 
Morrison  v.  Clark,  55  Tex.  437;  Morse  v.  Elms,  131  Mass.  151; 
Hudson  V.  Judge  of  Superior  Ct.  42  Mich.  239;  Lawrence  v. 
Milwaukee,  45  Wis.  306;  Lewis  v.  Boston,  130  Mass.  339;  Good- 
now  V.  Litchfield,  59  Iowa,  226;  Ncyi^s  v.  Kern,  94  111.  621;  WUr 
son  V.  Bou^hton,  50  Mo.  17;  Ashby  v.  Glasgow,  7  Mo.  320; 
Steinbach  v.  Belief  F.  Ins,  Co.  77  N.  Y.  498;  UniUd  States  v. 
Ames,  99  U.  S.  35,  23  L.  ed.  295;  Manly  v.  Kidd,  33  Miss.  141; 
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PeoplsY.  Cunningham^  3  Park.  Crim.  Kep.  531;  Boston  v.  Haynea^ 
33  Cal.  81;  Claa^k  v.  T(mng,  5  U.  S.  1  Cranch,  181,  2  L.  ed.  74; 
McMiewa  v.  Oreen^  12  Phila.  341;  Thomson  v.  Blcmcha/rd^  2 
Lea,  528. 

Evidence  having  for  its  object  proof  that  the  very  matters  liti- 
^ted  in  the  former  action  are  involved  in  a  present  suit,  is  per- 
tinent as  having  a  tendency  to  show  the  presence  of  a  legal  bar  to 
prosecution  of  the  subsequent  action.  Zove  v.  Waltz,  7  Cal.  250; 
GreenUaf^.  Lvdington,  15  Wis.  568;  Atchison  T.  cfe  S.  F,  R.  Co, 
V.  Jefferson  County  Corars,  12  Kan.  127;  Perry  v.  Ijewis,  49  Miss. 
443;  Aepden  v.  Nixm,  45  U.  S.  4  How.  496,  11  L.  ed.  1073; 
Bigelow  v.  Winsor,  1  Gray,  299;  Finney  v.  Finney,  L.  R.  1 
Prob.  Div.  483;  HaMey  v.  Green,  2  Tyrw.  390;  Girardin  v. 
Dean,  49  Tex.  243;  Ramfisey  v.  Herndon,  1  McLean,  450;  Mar- 
tin V.  Kennedy,  2  Bos.  &  P.  71;  Dunccm  v.  Stokes,  47  Ga.  595; 
OxUram  v.  Morewood,  3  East,  346;  Birckhead  v.  Brown,  5  Sandf. 
134;  Thrustout  v.  Grafter,  2  W.  Bl.  827;  Phillips  v.  Berrymcm, 
Z  Dougl.  286;  .ffm^  v.  Chase,  15  N.  H.  9;  Doty  v.  Brown,  4  N. 
Y,  71;  Agnew  v.  McElroy,  10  Smedes  &  M.  552;  Young  v. 
Black,  11  U.  S.  7  Cranch,  565,  3  L.  ed.  440;  Pinney  v.  Barnes, 
17  Conn.  420;  Green  v.  Clark,  5  Denio,  497;  Ex  parte  Sargeami, 
17  Vt  425;  MiUer  v.  Manice,  6  Hill,  114;  Eastman  v.  Cooper, 
15  Pick.  276;  r<?aZ  v.  Fi?(?rfwr^A,  3  Paige,  470,  3  L.  ed.  235; 
Lynch  V.  Swanton,  53  Me.  100;  Goodnow  v.  Zitchjiel'd,  59  Iowa, 
"226;  jffa/rryman  v.  Roberts,  52  Md.  64;  Illinois  Cent,  R.  Co,  v. 
Schwartz,  13  111.  App.  490;  Hitchin  v.  Campbell,  2  W.  Bl.  830; 
^Va^  ^an*  v.  -ffm?^,  23  Kan.  143;  ^Sto^  v.  Bootlte,  68  Mo.  546. 

g.  Extensive  Recognition  of  tlie  Principle. — There  are  few, 
if  any  principles  of  our  substantive  law  that  repose  in  any  greater 
security,  and  are  less  liable  to  the  damages  of  dispute,  than  this 
one  of  res  adjudieata.  So  long  as  a  judgment  duly  entered 
remains  xmre versed,  the  original  cause  of  action  is  annihilated. 
The  law  applies  the  doctrine  of  merger,  and  whatever  rights  the 
original  parties  may  have  in  the  cause  of  action,  those  rights  are 
said  to  have  been  absorbed  by  or  incorporated  into  greater  rights 
evidenced  by  the  judgments.  Sama^e  v.  Stevens,  128  Mass.  254; 
Savage  v.  French,  13  111.  App.  17;  Fogg  v.  Sanborn,  48  Me.  432; 
Norwood  V.  Kirby,  70  Ala.  397;  Robinson  v.  Marks,  19  Hun, 
325;  Dams  v.  Bedsole,  69  Ala.  363;  Graceland  Cemetery  Co,  v. 
47 
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People^  92  HI.  619;  Law  v.  McDonald^  62  How.  Pr.  340;  lUmois^ 
Cent.  jR.  Co.  v.  Schwartz^  13  HI.  App.  490;  Bettys  v.  Chicago^  M. 
dk  St.  P.  R.  Co.  43  Iowa,  602;  Nelson  v.  Couch,  15  0.  B.  K.  S. 
99;  FoUeU  v.  Hoppe,  6  C.  B.  238;  Hamlet  v.  Hichardson,  9 
Bing.  641;  United  States  v.  Zejler,  36  U.  S.  11  Pet.  100, 9  L.  ed. 
647;  MaUhews  v.  Cheen,  12  Phila.  341;  TuUle  v.  HarriU,  85  X. 
C.  456;  J/a%  v.  MdUy^  52  Iowa,  654;  Goddard  v.  fii^ay,  L.  R. 
6  Q.  B.  139;  Field  v.  McKirmey,  60  Miss.  763;  Mason  Lumber 
Co.  V.  BucUd,  101  U.  S.  637,  25  L.  ed.  1073;  Caldwell  v.  WhiUy. 
77  Mo.  471. 

As  an  instmctiTe  illustration  of  the  extreme  tenacity  with 
which  courts  enforce  the  doctrine  of  res  adjudicala  the  somewhat 
celebrated  case  of  Marriot  v.  Hampton,  7  T.  R.  269,  is  an 
unusual  example.  A  sues  for  goods  sold  and  delivered;  B  ha& 
paid  for  and  taken  a  receipt  for  the  goods,  but  the  most  unremit- 
ting industry  fails  to  discover  the  whereabouts  of  the  receipt.  AV 
action  results  in  a  judgment,  execution  issues,  and  B,  rather  than 
submit  to  further  annoyance  and  expense,  pays  the  amount  of  the 
indebtedness  the  second  time.  Shortly  afterward  the  missing' 
receipt  is  discovered.  B  instituted  an  action  to  recover,  as  of 
moneys  paid  under  a  mistake  of  fact,  and  the  court  held  the  first, 
action  "re«  adjicdicata;^^ — that  the  same  evidence  that  would 
have  sustained  a  perfect  defense  in  the  first  action,  was  relied 
upon  as  a  ground  for  prosecuting  the  second  suit,  and  that  hence,, 
the  test  previously  referred  to  was  allowed  to  operate,  and  every 
lineament  of  feature  of  res  adjudicata  was  allowed  to  appear. 
See  also  L^e  Cadaval  v.  Collins,  4  Ad.  &  El.  867;  Miller  v. 
Albaugh,  24  Iowa,  128,  and  Heath  v.  FracJdeton,  20  Wis.  320. 

h.  Test  of  Res  A^Jndicata. — ^The  unfailing  test  established 
by  the  authorities  is  whether  the  same  evidence  will  maintain 
both  actions.  "If  the  evidence  which  will  sustain  the  second, 
would  have  authorized  a  recovery  in  the  first  under  the  allegations 
of  the  complaint,  the  first  judgment  is  an  absolute  bar  to  the  sec- 
ond."   Per  Lord  Eldon,  Martin  v.  Kennedy,  2  Bos.  &  P.  69. 

It  is  not  sufficient  that  the  transactions  involved  in  and  giving^ 
rise  to  the  two  actions  are  the  same;  the  causes  of  action  must  be 
identical  to  the  extent  that  the  same  evidence  will  support  both. 
The  form  of  action  may  be  different  and  the  causes  of  action  still 
the  same;  that  is,  the  same  evidence  may  be  equally  iavailable  to 
support  either.    A  judgment  for  the  defendant  in  an  action  of 
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trover,  may  bar  an  action  for  indebitatxis  dssuinpsit  for  the  value 
of  the  same  goods,  but  to  constitute  a  bar  it  must  appear  that  the 
question  of  property  was  passed  upon  in  the  same  action.     Hitch- 
in  V.  CampbeU  was  twice  before  the  court  (2  W.  Bl.  779,  827,  3 
Wils.  240,  304).    And  see  the  opinion  of  Allen, «/.,  in  Stowdl  v. 
Chamberlain,  60  N.  Y.  272.    Also  Seddon  v.  Tutop,  6  T.  R  607; 
Snider  v.  Orcn/y  2  Johns.  227;  1  Chit.  PI.  148,  149;  Hiker  v. 
Hooper,  35  Vt.  457;  Vooght  v.  Winch,  2  Bam.  &  Aid.  662;  Con- 
ner}/ V.  Brooke,  73  Pa.  80;  Lindsley  v.  Thompson,  1  Tenn.  Ch.  272; 
Ewdld  V.  Water h(mt,  37  Mo.  602;  Moor  v.  Watts,  1  Ld.  Raym. 
614;  Gardner  v.  Baifbeck,  28  N.  J.  Eq.  71;  Dawley  v.  Brown,  ^\> 
N.  Y.  391;  Ma/rsh  v.  Pier,  4  Rawle,  285;  Harding  v.  JJoA?,  2 
Gray,  400;  TFifl^^  v.  Effington,  2  Ld.  Raym.  1410;  Johnson  v. 
Smith,  8  Johns.  383;  -ftic^  v.  A77i^,  7  Johns.  20;  Waltz  v.  Borro- 
way,  25  Ind.  380;  Cfe^^  v.  Dear  den,  12  Q.  B.  576;  Taylor  v. 
Castle,  42  Cal.  371;  Crockett  v.  Ronton,  Dudley,  254;  Cannon  v. 
Brame,  45  Ala.  262;  P^r(^  v.  jR>^^<5,  36  Conn.  102;  Follansher 
V.  Walker,  74  Pa.  306;  S'^o^*  Case,  4  Coke,  92;  TJ^a/'^  v.  Perci- 
val,  61  Me.   391;  Lawrence  v.  F<?r7i{?n,  3  Sumn.  20;  Miller  v. 
Manice,  6  Hill,  114;  Eastman  v.  Cooper,  15  Pick.  276. 

i  What  Judgments  are  not  Conelnsiye. — In  order  tliat  a 
former  judgment  should  be  a  bar  to  any  subsequent  action  for 
the  same  subject  matter  between  the  same  parties,  it  must  appear 
that  the  suit  in  which  it  was  rendered  was  determined  on  its 
merits  {Foster  v.  The  Bichard  Busteed,  100  Mass.  409,  1  Am. 
Rep.  125;  Jamaica  Pond  Aqueduct  Corp.  v.  Chandler,  121 
Mass.  1;  Yerhein  v.  SchuUz,  57  Mo.  326;  Gay  v.  StanceU,  76  K. 
C.  369;  Peterson  v.  Nehf,  80  111.  25;  Houston  v.  Musgrove,  35 
Tex.  594),  and  not  on  the  ground  of  any  technical  defect,  or  be- 
cause of  the  temporary  disability  of  the  plaintiflE  to  sue,  or  becausi* 
the  cause  of  action  had  not  accrued  or  the  like  {Gray  v.  Dough- 
eHy,  25  Cal.  266;  Bell  v.  Hoagland,  15  Mo.  360;  Mosby  v.  Wall, 
23  Miss.  81;  Schindd  v.  Suman,  13  Md.  310;  Quackenbush  \\ 
Ehle,  5  Barb.  469);  a  judgment  rendered  for  defect  of  pleading  is 
not  a  judgment  upon  the  merits,  and  therefore  is  no  bar  to  an- 
other action.  Kendal  v.  Talhot,  1  A.  K.  Marsh.  321;  Smalley  v. 
Edey,  19  Dl.  207.  The  plea  of  res  adjudicata  does  not  rest  on 
the  regularity  of  the  proceedings  which  can  be  reviewed  on 
appeal,  but  upon  the  force  of  the  judgment  pronounced  on  the 
demand  and  cause  of  action  between  the  parties  {Fluker  v.  Her- 
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hert^  27  La.  Ann.  284);  the  true  test  is,  whether  the  same  cause  of 
action  was  litigated  and  adjudicated  in  the  former  suit.  The  form 
of  the  action  may  be  different,  but  the  grievance  and  wrong  com- 
plained of  must  be  the  same  in  both  suits.  Perry  v.  Zewis^  49 
Miss.  443;  6  Wait,  Act.  &  Def.  771. 

A  matter  is  not  genei'ally  regarded  as  res  a^vdixxUa  unless 
there  be  a  concurrence  of  the  four  conditions  following,  namely: 
1.  Identity  in  the  thing  sued  for;  2.  Identity  of  the  cause  of  ac- 
tion; 3.  Identity  of  persons  and  of  parties  to  the  action;  4.  Iden- 
tity of  the  quality  in  the  persons  for  or  against  whom  the  claim 
is  made.  2  Bouvier,  Law  Diet.  467;  Bern  v.  Hines^  3  Kan.  390; 
Atchison^  T,  <&  S.  F,  R,  Co.  v.  Jefferson  County^  12  Kan.  127; 
Bradley  y.  Johnson^  49  Ga.  412;  Davis  w.Brown^  94  U.  S.  423, 
24  L.  ed.  204;  Hmjoard  v.  Kimball,  65  Me.  308. 

j.  The  Law  Governing  the  Principle. — From  Mr.  Herman's 
admirable  work  on  Estoppel  (§  572)  I  extract  the  following: 

From  the  authorities  and  cases  cited  in  regard  to  the  eflEect  of 
judgments  of  other  states,  the  following  may  be  deduced  as  the 
law  governing  them: 

Ist.  That  the  plea  of  nut  tiel  record  is  the  only  defense  admis- 
sible in  an  action  upon  them  in  another  State. 

2d.  That  they  are  prima  facie  evidence  of  jurisdiction  and  when 
that  is  shown  they  are  conclusive. 

3d.  That  their  operation  cannot  be  extended  beyond  the  limit 
of  the  jurisdiction  in  which  they  are  rendered. 

4th.  That  they  operate  not  only  as  a  merger  in  the  State  in 
which  they  are  rendered,  but  in  every  other,  and  preclude  the 
right  to  resort  to  the  original  cause  of  action,  either  as  a  defense 
or  cause  of  action.  The  debt  or  obligation  on  which  they  are 
founded,  loses  its  distinct  and  independent  existence,  and  disap- 
pears in  the  higher  obligation  created  by  the  judicial  determina- 
tion of  the  court;  the  only  remedy  being  an  action  of  debt  on  the 
judgment  itself,  and  the  judgment  is  a  good  plea  in  bar  to  any 
other  action  brought  on  the  original  cause  of  action.  Jo)ies  v. 
Jamison,  15  La.  Ann.  35;  A  uU  v.  Zehering,  38  Ind.  429;  Lyinan 
V.  Brown,  2  Curt.  C.  C.  559;  Sweet  v.  Brackley,  53  Me.  346; 
Green  v.  Sarrniento,  1  Pet.  C.  C.  74;  Canaan  v.  Greenwood.^ 
Tump.  Co,  1  Conn.  7;  WaUon  v.  Hutton^  27  Ala.  515;  Griffin  v. 
Griffiii,  40  Ala.  296;  ModatveU  v.  Holmes,  40  Ala.  404;  Watt  v. 
Watt,  37  Ala.  546. 
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§  313.  The  Doctrine  of  Stare  Decisis. 

a.  As  Pendant  to  Res  A^Judicata. — The  doctrine  of  res  adr 
judicata  involves  a  pendant  corollary  which  demands  very  brief 
attention.  The  maxim  ^^inierest  reipvhliccB  ut  »itjhiis  lititim^^  is 
one  of  public  concern.  The  endless  embroilment  of  litigation 
must  quiet  itself  somewhere,  and  the  ability  to  dredge  up  from 
any  abyss  the  putrid  remains  of  a  well  nigh  forgotten  quarrel 
merely  for  the  purpose  of  vexing  the  courts  with  the  rehearing  of 
an  ancient  grievance,  is  no  reason  for  agitating  the  public  tribunals 
at  the  taxpayer's  expense. 

b.  Reasons  for  the  Rule. — "Stability  and  certainty  in  the 
law  are  of  the  very  first  importance.  Hardships  may  sometimes 
result  from  a  stem  adherence  to  general  rules.  This  is  unavoid- 
able under  any  system  of  jurisprudence.  Some  barrier  is  essen- 
tial to  guard  against  uncertainty.  If  judicial  decisions  were 
subject  to  frequent  change,  it  would  disturb  and  unsettle  the 
great  landmarks  of  property.  The  certainty  of  a  rule  is  often  of 
more  importance  than  the  reason  of  it;  the  maxim,  stckre  decisis 
et  non  quieta  movere  is  the  safe  and  judicial  policy,  and  should  be 
adhered  to.  If  the  law,  as  heretofore  pronounced  by  a  court,  in 
giving  construction  to  a  statute,  ought  not  to  stand,  it  is  in  the 
power  of  the  Legislature  to  amend  it  without  impairing  rights 
acquired  under  it.  But  where  a  question  involving  important 
private  and  public  rights  has  been  only  once  passed  upon,  and  can- 
not be  said  to  have  been  acquiesced  in,  it  is  the  duty  of  the  court  to 
re-examine  such  question  judicially  when  properly  called  upon,  or 
if  the  decision  is  clearly  incorrect  and  no  injurious  results  will  be 
likely  to  flow  from  a  reversal,  and  especially  if  it  is  injurious  and 
unjust  in  its  operations,  it  is  the  imperative  duty  of  the  court  to 
reverse  it,  and  the  doctrine  of  stare  decisis  should  lead  any  court  to 
conform  to  a  well  established  principle  of  mercantile  law  and  re- 
verse a  decision  made  by  it  which  is  an  injudicious  innovation 
upon  that  principle."     Herman,  Estoppel,  §  117. 

c  Doctrine  not  Always  to  be  Relied  upon. — Stare  decisis  e' 
rum  quieta  movere^  is  a  general  maxim  that  when  a  point  has 
been  settled  by  decision,  it  forms  a  precedent  which  is  not  after- 
wards to  be  departed  from.  The  doctrine  of  stare  decisis  is  not 
always  to  be  relied  upon;  for  the  courts  find  it  necessary  to  over- 
rule cases  which  have  been  decided  contrary  to  principle.     Many 
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hnndreds  of  such  overruled  cases  may  be  found  in  the  American 
and  English  reports.     Bouvier,  Law  Diet,  title  ''Stare  Deci%isP 

Where  the  law  has  become  settled  as  to  a  rule  of  property  and 
titles  have  vested  on  the  strength  of  it,  the  decisionfi  which 
resulted  in  quieting  this  title  will  not  be  disturbed,  nor  will  they 
be  reversed  when  they  have  been  allowed  to  remain  undisputed 
for  a  long  period  of  time.     Hihn  v.  Courtis^  31  Cal.  402. 

d.  Views  of  Chancellor  Kent. — Chancellor  Kent  is  authority 
for  saying  that  a  solemn  decision  upon  a  point  of  law  arising  in 
any  given  case  becomes  an  authority  in  a  like  case,  because  it  is 
the  highest  evidence  which  we  can  have  of  the  law  applicable  to 
the  subject;  And  the  judges  are  bound  to  follow  that  decision  so 
long  as  it  stands  unreversed,  unless  it  can  be  sliown  that  the  law 
was  misunderstood  or  misapplied  in  that  particular  ca^e.  If  a 
decision  has  been  made  upon  solemn  argument  and  mature  deliber- 
ation, the  presumption  is  in  favor  of  its  correctness,  and  the  com- 
munity have  a  right  to  regard  it  as  a  just  declaration  or  exposition 
of  the  law,  and  to  regulate  their  actions  and  contracts  by  it.  It 
would  therefore  be  extremely  inconvenient  to  the  public  if  pre- 
cedents were  not  duly  regarded  and  implicitly  followed.  It  is  by 
the  notoriety  and  stability  of  such  rules  that  professional  men  can 
give  safe  advice  to  those  who  consult  them,  and  people  in  general 
can  venture  to  buy  and  trust  and  to  deal  with  each  other.  If 
judicial  decisions  were  to  be  lightly  disregarded,  we  should  dis- 
turb and  settle  the  great  landmarks  of  property.  When  a  rule 
has  once  been  deliberately  adopted  and  declared,  even  if  errone- 
ous, it  ought  not  to  be  disturbed,  unless  by  a  court  of  appeal  or 
review,  and  never  by  the  same  court,  if  it  has  been  acted  on  as 
settled  law,  except  for  very  urgent  reasons  and  upon  a  clear  mani- 
festation of  error;  and  if  the  practice  were  otherwise,  it  would  be 
leaving  us  in  a  perplexing  uncerteinty  as  to  the  law.  King  v. 
Younger,  5  T.  R.  450;  Boon  v.  Bowers^  30  Miss.  246;  Cramer 
V.  Stone,  38  Wis.  259;  Mo  Vay  v.  Ijams,  27  Ala.  238;  SeaU  v. 
Mitchell,  5  CaL  401;  Miller  v.  Bernecker,  46  Mo.  194;  Lemp  v. 
Hastings,  4  G.  Greene,  448;  Kearney  v.  Buttles,  1  Ohio  St.  362; 
Johnson  V.  FaU,  6  Cal.  359;  Reicliert  v.  McClure,  23  111.  516; 
Fisher  v.  Horicon  Mfg.  Co.  10  Wis.  351;  Matheson  v.  Jlearin, 
29  Ala.  210;  Field y.  Ooldsby,  28  Ala.  218;  Willis  v.  Owen,4.3  Tex. 
41;  Strong  v.  Clem,  12  Ind.  37;  Harrow  v.  Myers,  29  Ind.  469; 
Jlihn  V.  Courtis,  31  Cal.  398;  Broom,  Leg.  Max.  109;  Hammond 
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V.  Anderson^  4  Bos.  &  P.  69;  Anderson  r.  Jdcksony  16  Johns. 
583;  Flekiher  v.  Sondes,  3  Bing.  588;  OoodtiOe  r.  Otway^  7  T. 
E.  416;  OoodeU  v.  Jackson,  20  Johns.  693;  Bates  v.  Rdyea,  23 
ITend.  836;  Emerson  v.  Atwater,  7  Mich.  12;  Ndson  v.  ^IZfon, 
1  Yerg.  360;  State  v.  WhUworth,  8  Lea,  594;  MoOvitcJieon  v. 
Homer  CoTmnon  GowoGilj  43  Mich.  483;  Knedand  v.  Milwaukee, 
15  Wis.  454;  jB«o  v.  Cba?,  2  Burr.  787;  Palmer  v.  Lawrence,  6 
N.  T.  389. 

It  is  a  logical  conclusion  extracted  from  the  current  of  author- 
ity that  any  and  all  evidence  tending  to  show  a  former  adjudica- 
tion as  a  bar  to  a  pending  suit  is  legitimate  evidence  and  admissi- 
ble beyond  question.  This  postulate  is  sustained  either  directly 
or  by  implication  in  nearly  eveiy  decision  cited  under  this  chap- 
ter. 


CHAPTER  XX. 

MEMORANDA  IN  EVIDENCE. 

§  314.  Refreshing  Recollection. 

a.  The  Present  Law. 

b.  Prerequisites  to  the  Introduction  of  Memoranda. 

c.  Distinction  Noted. 

d.  The  Formula  Deduced. 

e.  Views  of  the  Alabama  Supreme  Court. 

f .  The  Massachusetts  Rule. 

g.  The  Rule  as  to  Parties  Since  Deceased. 
h.  Restriction  on  the  General  Rule. 

i.  Danger  in  Following  Maxims. 
].  Refinement  of  the  General  Rule. 
k.  Recent  Cases  Collected. 

315.  Memorandum  Received  in  Evidence  When. 

a.  Waiit  of  Harmony  in  Decisions. 

b.  Vieios  of  United  States  Supreme  Court. 

c.  Time  of  Making  Memorandum. 

d.  Reasons  for  Limiting  the  Time. 

e.  Restrictive  View  of  a  Vermont  Court. 
f  .  Liberal  Views  of  the  Georgia  Court. 
g.  Remarks  on  the  English  Rule. 

316.  The  Right  to  Inspect  Memoranda. 

a.  Juridical  Views  on  this  Subject. 

b.  Views  of  the  United  States  Supreme  Court. 

c.  Review  of  Recent  Authorities. 

%  314.  Refreshing  Recollection. 

a.  The  Present  Law. — "A  witness  may,  while  under  examina- 
tion, refresh  his  memory  by  referring  to  any  writing  made  by 
himself  at  the  time  of  the  tmnsaction,  csonceming  which  he  i& 
questioned,  or  so  soon  afterwards  that  the  judge  considers  it  likely 
that  the  transaction  was  then  fresh  in  his  memory. 

"The  witness  may  also  refer  to  any  such  writing  made  by  any 
person,  and  read  by  the  witness  within  the  time  aforesaid,  if  when 
he  read  it  he  knew  it  to  be  correct. 
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"An  expert  may  refresh  his  memory  by  reference  to  professional 
treatises."     Stephen,  Dig.  art.  136. 

Any  writing  referred  to  under  article  136  must  be  produced 
and  shown  to  the  adverse  party  if  he  requires  it;  and  such  party 
may,  if  he  pleases,  cross-examine  the  witness  thereupon. 

The  above  is  a  correct  exposition  of  the  rules  now  regulating 
the  use  of  memoranda  in  evidence,  and  as  the  proper  apprehen- 
sion of  this  law  ifi  frequently  a  subject  of  overshadowing  import- 
ance in  a  trial,  and  is  conspicuously  identified  vsdth  any  logical 
discussion  of  the  subject,  we  venture  upon  a  paraphrase  of  Mr. 
Stephen  for  the  purpose  of  elucidation. 

1.  A  vnitness  may,  for  the  purpose  of  refreshing  his  memory,  use 
any  memorandum,  whether  made  by  himself  or  another,  written 
or  printed,  and  when  his  memory  has  been  thus  refreshed,  he 
must  testify  to  facts  of  his  own  kiiowledge,  the  memorandum 
itself  not  being  evidence.  2.  When  a  witness  has  so  far  forgotten 
the  facts  that  he  cannot  recall  them,  even  after  looking  at  a  mem- 
ocandum  of  them,  and  he  testifies  that  he  once  knew  them  and 
made  a  memorandum  of  them  at  the  time  or  soon  after  they  trans- 
pired, which  he  intended  to  make  correctly,  and  which  he  believes 
to  be  correct,  such  memorandum,  in  his  own  handwriting,  may  be 
received  as  evidence  of  the  facts  therein  contained,  although  the 
witness  has  no  present  recollection  of  them.  3.  Memoranda  may 
be  used  in  other  cases  which  do  not  precisely  come  under  either 
of  the  foregoing  heads.  A  store  of  goods  is  wrongfully  seized, 
and  an  action  is  brought  to  recover  for  the  conversion.  There 
are  thousands  of  items.  No  witness  could  carry  in  his  mind  all 
the  items  and  the  value  attached  to  them.  In  such  a  case  a  wit- 
ness may  make  a  list  of  all  the  items  and  their  values,  and  he  may 
aid  his  memory  while  testifying  to  such  list.  He  may  be  able  to 
state  that  all  the  items  named  in  the  list  were  seized,  and  that  they 
were  of  the  values  therein  stated,  and  he  may  use  the  list  to  ena- 
ble him  to  state  the  items.  After  the  witness  has  testified,  the 
memorandum  which  he  has  used  may  be  put  in  evidence,  not  as 
proving  anything  of  itself,  but  as  a  detailed  statement  of  the  items 
testified  to  by  the  witness.  The  manner  in  which  the  memoran- 
dum in  such  a  case  may  be  used  is  very  much  in  the  discretion  of 
the  trial  judge.  He  may  require  the  witness  to  testify  to  each 
item  separately,  and  have  his  evidence  recorded  in  the  minutes  of 
the  trial,  and  then  the  introduction  of  the  memorandum  will  not 
be  deemed  important;  or  he  may  allow  the  witness  to  testify 
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quite  generally  to  the  items  and  their  values;  and  receive  the 
memorandum  as  the  detailed  result  of  his  examination,  leaving  to 
the  adverse  party  a  more  minute  cross-examination.  Without  the 
use  of  a  memorandum  in  such  cases,  it  would  be  difficult,  if  not 
impossible,  to  conduct  a  trial  involving  the  examination  of  a  large 
number  of  items.  McGorrwick  v.  Pennsylvania  Cent,  R,  Co.  49 
N.  Y.  303;  Driggs  v.  Smithy  4  Jones  &  S.  283;  Acklen  v.  ffick- 
many  63  Ala.  495,  35  Am.  Kep.  54. 

b.  Prerequisites  Necessary  to  the  Introduction  of  Mem- 
oranda.— It  is  an  indispensable  preliminary  to  the  introduction  of 
auch  memoranda  in  evidence  that  it  should  appear  in  the  case  that 
the  witness  is  unable  without  the  aid  of  the  memoranda  to  speak 
from  memory  as  to  the  facts.  It  is  only  as  auxilliary  to,  and  not 
as  a  substitute  for  the  oral  testimony  of  the  witness  that  the  writ- 
ing IB  admissible.  It  is  the  duty  of  the  court  in  all  cases  to  see, 
before  receiving  a  memorandum  in  evidence,  that  it  was  made  at 
or  about  the  time  of  the  transaction  to  which  it  relates,  that  its 
accuracy  is  duly  certified  by  the  oath  of  the  witnesses,  and  that 
there  is  necessity  for  its  introduction  on  account  of  the  inability 
of  the  witness  to  remember  the  facts.  Collins  v.  Itockwood,  64 
How.  Pr.  57. 

c.  Distinction  Noted. — ^A  distinction  which  it  is  of  the  utmost 
importance  to  observe  is  this:  In  all  instances  where  the  witness 
has  a  clear  and  accurate  recollection  of  the  fact  it  is  sought  to 
show  by  the  written  memoranda — ^has  a  vivid  recollection  of  all 
the  facts  independent  of  the  memoranda — ^the  latter  must  be 
excluded  from  all  consideration;  it  is  not  admissible  as  a  medium 
of  evidence,  and  must  not  be  introduced.  Corning  v.  Ashley,  4 
Denio,  354;  Peck  v.  Von  KeUer,  76  N.  Y.  604;  Dunn  v.  JameSj 
62  How.  Pr.  307. 

The  importance  of  emphasizing  this  distinction  is  illustrated  in 
a  recent  case  in  the  general  term  of  the  fourth  department  of  the 
New  York  Supreme  Court.  The  action  was  for  goods  sold  and 
delivered;  the  answer  alleged  payment;  on  the  trial  the  defendant 
stated:  "  I  remember  distinctly  paying  this  money  to  Mr.  Collinfi; 
I  was  perfectly  sure  I  had  paid  it  without  looking  at  my  mem- 
orandum." Just  here  was  developed  the  difficulty  that  led  to  the 
reversal  of  the  case,  and  where  the  subtlety  of  the  distinction  I 
seek  to  emphasize  is  best  illustrated.  The  defendant  swears  to  a 
distinct  recollection  of  paying  Mr.  Collins,  independent  of  the 
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"Written  memoraDdum  which  he  produced  and  read  from,  under 
the  objection  of  counsel.  The  objection  was  to  the  incompetency 
of  the  written  memorandum,  it  appearing  that  the  witness  could 
-distinctlj  recall  the  fact  without  it — ^that  his  recollection  of  the 
transaction  which  resulted  in  the  payment  of  the  claim  was  vivid 
and  abiding,  and  that  he  was  in  no  wise  dependent  for  the  least 
assistance  upon  the  writing.  Collins  v.  Eockwood^  65  How.  Pr.  57. 
In  Ma/rchi  v.  Shults^  29  N.  T.  346,  the  same  rule  was  approved, 
■and  it  was  held  that  a  memorandum  was  incompetent  because,  in 
the  language  of  Judge  MuUin,  "  it  was  not  intimated  by  the  wit- 
ness that  he  did  not  remember  the  fact  without  reference  to  the 
memorandum."  And  at  page  335  of  the  same  case.  Judge  Denio 
reaffirms  the  same  rule. 

d.  The  Formula  Deduced. — The  formula  deducible  from  the 
authorities  is  this:  "  It  is  competent  to  read  an  entry  made  by  a 
witness,  of  any  fact  material  to  the  issue,  if  made  at  or  near  the 
time  when  the  fact  occurred,  and  he  can  swear  that  it  was  made 
<x)rrectly  {Guy  v.  Mead^  22  N.  Y.  462);  or  may  use  an  entry 
made  by  himself  or  by  any  other  person,  or  a  copy  of  an  entry,  if 
■on  reading  it  he  can  testify  that  he  then  recollects  the  fact  to 
which  the  entry  relates."     Marcly  v.  Shults,  29  N.  Y.  346. 

e.  Yiews  of  the  Alabama  Supreme  Court. — The  present 
status  of  this  entire  subject  has  the  benefit  of  a  discriminating  and 
Ic^cal  review  from  Mr.  Justice  Stone  of  the  Alabama  Supreme 
-Court.  As  it  would  be  difficult  to  frame  in  language  a  more 
elucidative  statement,  we  append  the  decision  in  full. 

"The  law  recognizes  the  right  of  a  witness  to  consult  memo- 
randa in  aid  of  his  recollection,  under  two  conditions:  First, 
when  after  examining  a  memorandum  made  by  himself,  or  known 
•or  recognized  by  him  as  stating  the  facts  truly,  his  memory  is 
thereby  so  refreshed  that  he  can  testify,  as  matter  of  independent 
recollection,  to  facts  pertinent  to  the  issue.  In  cases  of  this  class, 
the  witness  testifies  to  what  he  asserts  are  facts  within  his  own 
knowledge;  and  the  only  distinguishing  diflEerence  between  testi- 
mony thus  given,  and  ordinary  evidence  of  facts,  is  that  the  wit- 
ness by  invoking  the  assistance  of  the  memorandum,  admits  that 
without  such  assistance  his  recollection  of  the  transaction  he  tes- 
tifies to  had  become  more  or  less  obscured.  In  cases  falling 
within  this  class,  the  memorandum  is  not  thereby  made  evidence 
in  the  cause,  and  its  contents  are  not  made  known  to  the  jury, 
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unless  opposing  counsel  call  out  same  on  cross-examination.  This 
he  may  do,  for  the  purpose  of  testing  its  sufficiency  to  revive  a 
fading  or  faded  recollection,  if  for  no  other  reason. 

In  the  second  class  are  embraced  cases  in  which  the  witness, 
after  examining  the  memorandum,  cannot  testify  to  an  existing- 
knowledge  of  the  fact,  independent  of  the  memorandum.  In 
other  words,  cases  in  which  the  memorandum  fails  to  refresh  and 
revive  the  recollection,  and  thus  constitute  its  present  knowl- 
edge. If  the  evidence  of  knowledge  proceed  no  further  than 
this,  neither  the  memorandum  nor  the  testimony  of  the  witness- 
can  go  before  the  jury.  If,  however,  the  witness  go  further,  and 
testif  V  that  at  or  about  the  time  the  memorandum  was  made,  he 
knew  its  contents,  and  knew  them  to  be  true,  this  legalizes  and  lets 
in  both,  the  testimony  of  the  witness  and  the  memorandum.  The 
two  are  the  equivalent  of  a  present  positive  statement  of  the  wit- 
ness affirming  the  truth  of  the  contents  of  the  memorandum."^ 
Acklen  v.  Hichnan^  60  Ala.  568. 

In  order  to  refresh  the  recollection  of  the  witness  it  is  not 
important  that  the  paper,  book  or  memorandum  should  have  been 
written  or  printed  by  himself,  or  that  it  should  be  an  original 
writing.  It  is  sufficient  that  he  saw  it  while  the  facts  stated 
therein  were  fresh  in  his  memory,  and  he  knows  that  they  are 
correctly  transcribed  or  printed.  Upon  inspecting  it,  he  can 
state  the  facts,  if  thereby  called  to  his  recollection.  Chapin  v. 
Lapham^  20  Pick.  467.  See  Coffin  v.  Vincent^  12  Cush.  98;  Ken- 
aington  v.  Inglis^  8  East,  273.  See  also  Rex  v.  Duchess  of  Kings- 
ton,  20  How.  St.  Tr.  619;  Burton  v.  Plummer,  2  Ad.  &  El.  341; 
Huff  V.  Bennett,  6  N.  Y.  337.  In  Ilorne  v.  M'Kenzie,  6  Clark 
&  F.  628,  a  surveyor  was  allowed  to  refresh  his  memory  by  an 
extract  from  his  field-notes,  embodied  in  a  printed  note  made  by 
him,  and  verified  by  him  as  correct. 

f.  The  Massachusetts  Rule. — The  Supreme  Court  of  Massa- 
chusetts  in  a  very  recent  case,  held  that  a  newspaper  reporter 
who  had  made  specific  memoranda  of  certain  alleged  facts,  and 
had  subsequently  woven  the  data  so  obtained  into  a  newspaper 
article,  which  had  been  printed,  might  examine  the  printed 
report  for  the  purpose  of  assisting  his  recollection.  It  was  not 
contended  that  the  written  or  printed  report  could  be  put  in  evi- 
dence.    Com.  V.  Ford,  130  Mass.  64. 

g.  Rule  as  to  Parties  Since  Deceased.— The  authorities  are 
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unanimous  in  declaring  that  memoranda  made  by  a  person  in  tlie 
regular  course  of  liiB  employment  are  competent  as  evidence  after 
his  death  and  the  inclination  seems  to  be  to  extend  this  rule  so  as 
to  include  those  parties  who  have  passed  beyond  the  jurisdiction 
of  the  court  or  through  infirmity  or  insanity  are  unable  to  attend 
the  trial,  these  assertions  find  warrant  and  support  in  the  follow- 
ing cases:  Union  Bank  v.  Knapp^  3  Pick.  96;  Philadelphia 
Bank  V.  Officei^  12  Serg.  &  R.  49;  Augusta  v.  Windsor^  19  Me. 
317;  Cass  v.  Bellows^  31  N.  H.  501;  Whitcher  v.  McLaughlin, 
115  Mass.  167;  Mayson  v.  BeazUy,  27  Miss.  106;  Massey  v.  AI- 
len,  L.  R  13  Ch.  Div.  558;  Welsh  v.  Barrett,  15  Mass.  380;  ^SV^^r- 
^rt  Y.  Conner,  9  Ala.  803;  Elliott  v.  Dycke,  78  Ala.  150;  Laird 
v.  Campbell,  100  Pa.  159;  StaU  v.  Phair,  48  Vt.  366;  Porter  v. 
Judson,  1  Gray,  175;  CosteUo  v.  Crowell,  133  Mass.  352;  Walker 
v.  Curtis,  116  Mass.  98;  Callaway  v.  McMillian,  11  Ileisk.  557- 
Bland  v.  Warren,  65  N.  C.  372;  CUmens  v.  PatUm,  9  Port. 
(Ala.)  289;  Field  v.  Boynton,  33  Ga.  239.  See  Craffs  App.  42 
Conn.  146. 

While  this  general  statement  of  the  doctrine  is  universally 
accepted,  there  are  some  points  of  difference  in  its  practical  appli- 
<;ation.  These  differences  will  be  found,  upon  careful  examina- 
tion, to  arise,  not  from  any  doubt  as  to  tlie  general  principle 
itself,  but  from  a  certain  want  of  uniformity  in  the  local  law  of 
the  various  states  in  respect  to  the  nature  of  the  qua/ntuvi  of  pre- 
liminary proof. 

h.  Restrictions  on  the  General  Rule* — There  is  some  conflict 
in  the  authorities  regarding  the  rules  as  to  the  admission  of  mem- 
oranda as  evidence,  and  we  find  an  unfortunate  disposition  in 
some  jurisdictions  among  jurists  of  acknowledged  eminence  to 
uphold  the  principle  engmfted  upon  the  Scottish  law,  and  approved 
by  Lord  Tenterden,  to  exclude  from  consideration  all  memoranda 
not  in  the  handwriting  of  the  witness.  This  refinement  must  be 
■clearly  apprehended.  The  doctrine  was  asserted  and  declared  in 
the  early  years  of  the  common  law,  and  has  been  a  pet  theory 
with  the  Scotch  Jurists,  who  have  continued  to  assert  it  with 
unbroken  force  from  the  earliest  time.     Tate,  Ev.  §  133. 

The  law  is  a  practical  science  and  repudiates  subtle  refinements 
and  speculative  inquiry.  It  will  not  sacrifice  substantial  rights  to 
impracticable  processes,  but  will  reject  them  to  make  way  for 
practical  justice.  Reconditediscussion  of  "eflScient  cause,"  "plural- 
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A  witness  cannot  refresh  his  memory  from  an  affidavit  previ- 
ously  sworn  to  and  subscribed  by  him  ex  parte,  unless  it  be  shown 
that  the  affidavit  was  written  by  him  or  under  his  direction,  at 
the  time  the  facts  occurred  or  immediately  thereafter,  or  at  some 
other  time  when  the  facts  were  fresh  in  his  memory,  and  that  he 
knew  the  same  were  cori'ectly  stated  in  his  affidavit.  Marris  v. 
Lachman,  68  Cal.  109. 

The  witness  may  refer  to  papers  in  his  possession  to  refresh  his 
memory.  Authorities  cited,  Thomas  v.  State,  1  West.  Rep.  314, 
103  Ind.  419. 

A  witness  may  be  permitted  to  refresh  his  memory  from  a 
writing  or  memorandum  made  by  himself  shortly  after  the  oc- 
currence of  the  fact  to  which  it  relates;  but  it  is  only  when  the 
memory  needs  assistance  that  resort  may  be  had  to  these  aids,  and 
if  the  witness  has  an  independent  recollection  of  the  facts  in- 
quired about,  there  is  no  necessity  nor  propriety  in  his  inspecting 
any  writing  or  memomndum.     State  v.  Baldwin,  36  Kan.  3. 

The  copy  of  a  writing,  as  well  as  the  original  may  be  referred 
to  by  the  witness,  if  his  memory,  refreshed  thereby,  enables  him 
to  testify  of  his  own  recollection  of  the  original  facts,  independent 
of  his  confidence  in  the  accuracy  of  the  copy.  But  he  is  not  in 
such  case  to  read  from  the  copy.  Bomiett  v.  Glatfeldt,  8  West. 
Rep.  637,  120  111.  166. 

A  witness  in  fixing  the  date  of  a  transaction  may  refer  to  a 
book  or  diary  and  the  entries  therein,  but  the  book  or  diary  may 
not  be  produced  for  the  inspection  of  the  jury.  Dvhois  City 
Nat.  Bank  v.  WiUiamsport  Nat.  Bank,  5  Cent.  Rep.  194,  114 
Pa.  1. 

For  additional  authorities,  governing  this  topic,  the  practitioner 
is  referred  to  the  following  cases:  Wallace  v.  GoodaU,  18  N.  H. 
439;  Huckins  v.  People's  MuL  F.  Ins.  Co.  31  K  H.  238;  Maug- 
ham V.  Iluhhard,  8  Barn.  &  C.  14;  Bradley  v.  Davis,  26  Me. 
45;  Haven  v.  Wendell,  11  N.  H.  112;  State  v.  Shinbom,  46  N. 
H.  497;  Mattocks  v.  Lyman,  16  Vt.  113;  Norton  v.  Downer^  33 
Vt.  26;  Kent  v.  Garvin,  1  Gray,  148;  Bradford  v.  Stevens,  10 
Gray,  379;  Dugan  v.  Mahoney,  11  Allen,  572;  Adams  v.  Coulr 
liard,  102  Mass.  167;  Field  v.  Thompson,  119  Mass.  152;  Law- 
rence V.  Barker,  5  Wend.  301;  Clark  v.  Vorce,  15  Wend.  195; 
Bank  of  Monroe  v.  Culver,  2  Hill,  531;  Moo7*e  v.  Meacham,  10 
N.  Y.  207;  HaUey  v.  Sinsehaugh,  15  N.  Y.  485;  Marcly  v. 
Shvlts,  29  N.  Y.  346;  Lefever  v.  Lefever,  30  N.  Y.  27;  Kennedy 
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V.  CrandeU^  3  Lans.  1;  Taylor  v.  Stringer ^  1  Hilt.  377;  Farmers 
<fe  M.  Bank  v.  Borcef^  1  Rawle,  152;  Z7r^^^  v.  Coryell^  5  Watts  & 
S.  60;  .fi^y  v.  .E^,  5  Pa.  435;  Gilmore  v.  Wilson,  63  Pa.  194; 
jFitzgibbon  v.  Kinney ^  3  Harr.  (Del.)  317;  Martin  v.  (r<?oef,  14 
Md.  398;  Conner  v.  Jft.  "F^r/k?n  Cb.  25  Md.  55;  Spiker  v.  Nydeg- 
^er,  30  Md.  315;  J/bo^  v.  AStefe,  21  Ohio  St.  653;  Harrison  v. 
IfiddZeton,  11  Gratt.  527;  Humphreys  v.  Spea^,  16  111.  275;  {7Ai- 
^ea^o  cfe  TT.  ft>aZ  Ci?.  v.  Ziddell,  69  111.  639;  Fbfco«  v.  ^^a^A,  78 
111.  433;  Davenport  v.  Cu^nmingSy  15  Iowa,  219;  ^^2a^  v.  Zangs,  41 
Iowa,  536;  Stickney  y.Bronson,  5  Minn.  215;  Chute  y.  State,  19 
Minn.  271;  Biggs  v.  TFi^w^,  24  Wis.  543;  Carr  v.  Sta/nley,  7  Jones, 
L.  131;  iStofe  V.  Bawls,  2  Nott  &  McC.  331;  CNeale  v.  TTc^^^on, 
1  Rich.  L.  234;  Vasibinder  v.  Metcalf,  3  Ala.  100;  Cowles  v. 
State,  50  Ala.  454;  Tandy  y.  Master  son,  1  Bibb,  330;  People  v, 
Elyea,  14  Cal.  144;  flbi^  v.  jBea,  75  N.  C.  326. 

§  314.  Memorandum  Seceiyed  in  Evidence^  When. 

a.  Want  of  Harmony  in  Decisions. — ^The  absence  of  harmony 
in  the  various  state  decisions  as  to  the  legal  status  of  the  writing 
itself  admonishes  us  to  indicate  a  distinction  which  should  con- 
•Btantly  be  borne  in  mind.  This  distinction  relates  to  the  varying 
degrees  of  credence  given  to  the  original  memorandum,  and  a  copy 
■of  it.  Those  jurisdictions  which  still  adhere  to  the  exclusionary 
principles  of  the  early  common  law  decisions  are  inclined  to  a 
very  discourteous  reception  of  a  principle  which  has  found  great 
favor  in  other  states.  It  is  at  once  conceded  that  to  introduce 
into  any  cause  a  copy  of  any  paner  the  truth  of  the  copy  must  be 
established  and  a  proper  foundation  laid  for  it  {Smith  v.  Carring. 
ton,  8  U.  S.  4  Cranch,  65,  2  L.  ed.  551;  CaUin  v.  UnderhiU,  4 
McLean,  199);  but  after  such  foundation  is  laid,  the  memorandum 
itself  may  be  introduced  and  it  is  abundantly  established  by  a 
formidable  array  of  authority  that  such  evidence  is  competent. 
Pembroke  v.  AUenstovm,  41  N.  H.  365;  Guy  v.  Mead,  22  N.  Y. 
462;  Halsey  v.  Sinsebaugh,  15  N.  Y.  485;  ^tna  Ins.   Co,  v. 

Weide,  76  U.  S.  9  Wall.  677,  19  L.  ed.  810.    See  also  Moots  v. 
State,  21  Ohio  St.  653. 

b.  Yiews  of  United  States  Supreme  Court. — The  high  con- 
sideration which  attaches  to  any  decision  of  the  United  States 
Supreme  Court  naturally  invests  its  utterances  with  great  interest 
and  imposes  a  certain  degree  of  respect  upon  the  most  assertive 
and  unconventional  tribunal.     In  a  very  recent  case  the  topic  now 
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under  treatment  received  the  attention  of  that  court,  and  a  de- 
cision  was  reached  that  will  doubtless  go  far  to  quiet  the  contro- 
versy upon  this  subject.  The  court,  Mr,  Justice  Gray  writing- 
the  opinion,  holds  that  a  memorandum  in  writing,  of  a  transaction 
which  occurred  twenty  mouths  before  its  date,  and  which  the  per- 
son who  made  the  memorandum  testifies  that  he  had  no  recollection 
of,  but  knows  it  took  place  becaase  the  memorandum  so  states,  and 
because  his  habit  was  never  to  sign  a  statement  unless  it  was  true^ 
cannot  be  read  in  aid  of  his  testimony. 

Memoranda  are  not  competent  evidence  by  reason  of  not  hav- 
ing been  made  in  the  regular  course  of  business,  unless  contem- 
poraneous with  the  transaction  to  which  they  relate.  NichoUa  v» 
Webb,  21  U.  S.  8  Wheat.  326-337,  5  L.  ed.  628-630;  JEtna  Ins. 
Co.  V.  Weide,  76  U.  S.  9  Wall.  677, 19  L.  ed.  810,  81  U.  S.  14: 
Wall.  375,  20  L  ed.  894;  Chaffee  v.  United  States,  85  U.  S.  la 
WaU.  516,  21 L.  ed.  908. 

c.  Time  of  Making  Memorandum. — It  is  well  settled  that 
memoi*anda  are  inadmissible  to  refresh  the  memory  of  a  witness, 
unless  reduced  to  writing  at  or  shortly  after  the  time  of  the  trans- 
action, and  while  it  must  have  been  fresh  in  his  memory.  The 
memorandum  must  have  been  "presently  committed  to  writing," 
{Lord  Holt  in  SandweU  v.  SandweU^  Comb.  445,  Holt,  205),  "while 
the  occurrences  in  it  were  recent  and  fresh  in  his  recollection." 
{Lord  EUenborough  in  Burrough  v.  Martin,  2  Campb.  112), 
"written  contemporaneous  with  the  transaction."  Chief  Justice 
Tindal  in  SteinkeUer  v.  Newton,  9  Car.  &  P.  313,  or  "contem- 
poraneously or  nearly  so  with  the  facts  deposed  to."  Chief  Justice 
Wilde  (afterwards  Lord  Chancellor  Truro)  in  Whitfield  v.  Alandy 
2  Car.  &  K.  1015.  See  also  jBuf*ton  v.  Plummer,  2  Ad.  &  El. 
341,  4  Nev.  &  M.  315;  Wood  v.  Cooper,  1  Car.  &  K.  645;  Mor- 
rison V.  Chajjvn,  97  Mass.  72-77;  Spring  Garden  Mut,  Ins.  Co^ 
V.  Evans,  15  Md.  54. 

d.  Reasons  for  Limiting  the  Time. — The  reasons  for  limit- 
ing the  time  within  which  the  memorandum  must  have  been 
made  are,  to  say  the  least,  quite  as  strong  when  the  witness,  after 
reading  it  has  no  recollection  of  the  facts  stated  in  it,  but  testifies 
to  the  truth  of  those  facts  only  because  of  his  confidence  that  he 
must  have  known  them  to  be  true  when  he  signed  the  memoran- 
dum. Halsey  v.  Sinsebait^h,  15  N.  Y.  485;  Ma/rcly  v.  ShiUts,  2^ 
N.  Y.  346-355;  StaU  v.  liawls,  2  Nott.  &  McC.  331;  QNeale  v. 

Walton,  1  Rich.  L.  234. 
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e.  BestrictiTiB  View  of  a  Vermont  Court. — ^Where  memo- 
randa of  disputed  items  covering  ten  years,  made  by  a  decedent  on 
a  loose  slip  of  paper,  found  in  his  desk  after  death,  without  proof 
that  they  were  original  items,  or  when  made,  or  that  it  was  his 
castoni  to  make  charges  in  this  manner,  are  not  admissible  as  evi- 
dence  of  an  indebtedness  to  the  decedent.  Barber  v.  Bennett^  5& 
Vt,  476,  56  Am.  Rep.  565. 

While  the  peculiar  situation  disclosed  by  previous  evidence  had 
given  this  case  an  exceptional  status  in  the  law  of  evidence,  still 
we  can  detect  the  presence  of  a  restrictive  tendency  on  the  part 
of  the  court,  in  the  matter  of  memoranda  as  evidence.  The  court 
says:  "There  was  error  in  admitting  the  exhibit  as  evidence,  and 
the  error  cannot  be  regarded  as  a  harmless  one.  The  jury  might 
and  probably  did  consider  the  account,  as  it  appeared  on  that 
exhibit,  of  the  same  value,  as  evidence  as  they  would  any  other 
account  that  Elijah  Barber  might  have  kept  against  the  defend- 
ant;  and  their  verdict,  under  the  charge  of  the  court,  may  have 
been  predicated  upon  that  evidence."  Lapha/m  v.  Kelly^  35  Vt. 
195;  Chv88  V.  Bariholoinew^  42  Vt.  206;  Godding  v.  Orcuttj  44 
Vt,  54;  Ba/rher  v.  BenneU,  58  Vt.  476,  56  Am.  Kep.  565. 

f .  Liberal  Views  of  Georgia  ('ourt. — The  Georgia  Supreme 
Court  seems  to  have  adopted  a  most  liberal  view  of  the  subject, 
and  admits  the  memorandum  in  evidence,  on  the  ground  that  it 
is  a  part  of  the  res  (/estcBj  and  is  further  competent  as  corroborat- 
ing the  memory  of  the  witness.  The  memorandum  is  regarded  as 
a  memorial  made  at  the  time,  of  what  transpired  in  a  form  more 
durable  and  less  liable  to  mistake  than  mere  human  memory. 
Reviere  v.  Powell^  61  Ga.  30,  34  Am.  Rep.  94.  This  decision 
exhausts  the  logic  of  the  case,  and  it  is  to  be  regretted  that  it  is  not 
of  wider'acceptation. 

g.  Bemarks  on  tlie  English  Rule. — It  is  believed  that  the 
restrictions  imposed  upon  the  liberalizing  tendency  of  our  courts 
to  expand  this  rule  are  mainly  due  to  an  unreasonable  infatuation 
with  the  English  rule,  which  allows  the  use  of  memoranda  to 
refresh  the  recollection  of  the  witness,  but  denies  it  all  force  and 
efficacy,  if  after  such  examination  of  the  memorandum,  the  wit- 
ness is  still  unable  to  recall  the  facts  to  which  the  memorandum 
relates. 

The  sterility  of  this  rule  is  apparent,  it  utterly  impairs  the 
vigor  of  the  most  positive  testimony — a  witness  swears  that  at  the 


766  LAW   OF    EVIDENCE   IN  CIVIL  CASES. 

time  the  memorandum  was  made,  he  knew  the  facts  stated  in  it 
were  true — that  it  was  his  invariable  custom  to  make  memoranda 
of  that  character,  and  that  while  he  has  no  vivid  present  recollection 
of  the  occurrence  or  of  the  facts  stated,  he  does  know  that  his 
memorandum  was  correct.     What  advantage  is  gained  or  can  be 
gained  by  the  denial  of  authenticity  and  competency  to  such  mem- 
oranda?    Yet  Mr.  Phillips  says  that  unless  the  witness  after  thus 
refreshing  his  memory  can  swear  to  the  facts  from  recollection, 
his  testimony  will  amount  to  nothing.     1  Phil.  Ev.  289.     "I  con- 
fess my  decided  preference  for  the  American  practice;  since  it  ie 
obvious  thatn  othing  whatever  is  added  to  the  force  of  the  evi- 
dence by  the  positive  oath  of  the  witness,  after  he  has  stated  that 
he  has  no  positive  recollection  of  the  facts  aside  from  the  memo- 
randum." Per  Selden,  Jv^tice^  in  Russell  v.  Hudson  River  R.  Co. 
17  K  Y.  134. 

This  view  is  sustained  by  the  following  authorities:  Cooper  v. 
State,  69  Miss.  267;  State  v.  RawU,  2  Nott  &  McC.  331;  Briggs  v. 
Rafferty,  14  Gi-ay,  525;  State  v.  Colwell,  3  K.  I.  132;  Kelsea  v. 
Fletcher,  48  N.  H.  282. 

The  English  courts  confronting  the  necessity  of  conforming  to 
the  American  rule,  engraft  a  fiction  upon  the  theory  regarding 
the  admissibility  of  memoranda,  and  go  to  romantic  lengths  in 
order  to  hold  the  memoranda  to  be  original  evidence — the  best 
attainable.  Thus  in  Horne  v.  M^Kenzie,  6  Clark  &  F.  628, 
where  a  surveyor  was  permitted  to  refresh  his  memory  by  a 
printed  copy  of  a  report  furnished  by  him  to  his  employers,  and 
compiled  from  his  original  notes,  of  which  it  was  substantially, 
although  not  verbally,  a  transcript,  the  report  seems  to  have  been 
treated  in  the  light  of  an  original  document;  and  although  it  con- 
tained some  marginal  notes,  made  only  two  days  before,  it  was 
still  allowed  to  be  used,  these  notes  consisting  of  mere  calculations, 
which  the  witness,  if  time  were  given  him,  could  repeat  without 
their  aid. 

The  case  of  Burton  v.  Plummer,  2  Ad.  &  El.  341,  met  with  a 
similarly  indulgent  treatment.  There,  the  plaintiffs  clerk,  being 
called  to  prove  the  order  and  delivery  of  certain  goods  sought  to 
refresh  his  memory  by  some  entries  in  a  ledger.  The  transactions 
in  trade  had  been  noted  by  the  clerk  in  a  waste  book  as  they 
occurred,  and  the  plaintiff,  day  by  day,  had  copied  the  entries 
into  a  ledger,  each  entry  being  at  the  time  checked  by  the  clerk. 
Under  these  circumstances,  the  court  very  properly  regarded  the 
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ledger  as  an  original  and  allowed  the  witness  to  refresh  his 
memory  thereby,  without  accounting  for  the  absence  of  the  waste 
book. 

§  316.  The  Right  to  Inspect  Memoranda. 

a.  Juridical  Yiews  on  this  8  abject. — It  would  contravene 
the  most  obvious  principles  of  justice,  were  a  party  allowed  to 
produce  memorandum  evidence  without  submitting  it  to  the  inspec- 
tion of  the  opposite  party.  The  law  guards  with  exceptional 
caution  every  avenue  tibat  leads  to  forgery  or  imposition.  Mer- 
riU  V.  Ithaca  <&  0.  E.  Co.  16  Wend.  600. 

A  correlative  right  follows  as  of  course  to  cross-examine  with 
reference  to  the  memoranda. 

The  practitioner  is  referred  for  further  elucidation  upon  this 
subject  of  inspection  to  a  Vermont  case,  where  the  matter  wa^ 
the  subject  of  a  carefully  prepared  opinion  which  has  been  cited 
repeatedly  with  every  symptom  of  approval. 

The  courts  say:  "An  entry  or  memorandum  made  by  the  wit- 
ness himself,  at  or  near  the  time  of  the  transaction  in  question 
and  before  it  has  in  any  degree  faded  from  his  memory, 
which  is  full  and  complete,  so  as  naturally  to  suggest  and  aid  the 
mind  in  recalling  what  really  transpired,  is  a  strong  ground  of 
reliance  and  belief.  It  would,  therefore,  seem  that  it  is  a  legiti- 
mate subject  of  inquiry  and  examination  with  reference  to  a  wit- 
ness referring  to  entries  on  the  stand  for  the  purpose  ^of  refresh- 
ing his  recollection,  whether  the  memorandum  thus  used  and 
referred  to  really  does  assist  his  memory  or  not.  That  must 
depend  in  some  measure  upon  its  character,  and  that  can  be  ascer- 
tained only  by  inspection  and  cross-examination  in  respect  to  it, 
and  when  and  by  whom  made,  its  appearance,  genuineness,  full- 
ness and  faithfulness.  •  •  •  ^It  is  always  usual,'  says  Phillips  (vol. 
1,  p.  289),  'and  very  reasonable,  when  a  witness  speaks  from  mem- 
oranda, that  the  counsel  should  have  an  opportunity  of  looking  at 
them  when  he  is  cross-examining  the  witness;'  and  Starkie  (vol. 
1,  p.  179)  asserts  the  same  doctrine.  He  remarks:  *The  witness 
may  be  cross-examined  as  to  other  parts  of  the  entry.'  If  the 
document  be  produced  the  opposite  counsel  is  entitled  to  cross- 
examine  from  it.'  See  also  part  1  Cowen  &  Hill's  notes,  (2d  ed.) 
757;  Hex  v.  Rarasden^  2  Car.  &  P.  603.  The  view  as  presented 
by  these  authorities  is  alone  consistent  with  the  party's  right  to 
crofis-exaiuino  the  witness  upon  whose  credibility  the  question  in 
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issue  somewhat  depends,  and  which,  it  is  said,  constitutes  a 
'strong  test,  both  of  the  ability  and  willingness  of  the  witness  to 
declare  the  truth.'  In  no  other  way  can  his  accuracy  and  recol- 
lection be  ascertained  and  tested,  which  in  all  cases  are  proper 
matters  of  inquiry  with  a  view  to  weighing  his  evidence,  and  the 
range  of  inquiry  is  open  to  this  extent.  And  a  witness  cannot 
deprive  a  party  of  this  right,  or  shield  himself  from  the  obligar 
tion  of  disclosing  the  whole  truth  to  this  end,  or  refuse  the  pro- 
duction and  examination  of  a  memorandum  which  is  in  court,  and 
upon  which  he  relies  and  to  which  he  refers  for  the  reason  dis- 
closed by  this  case;  certainly  not,  unless  it  appears  to  the  court 
that  he  had  a  reasonable  ground  of  belief  that  he  would  subject 
himself  to  personal  injury  in  consequence  of  producing  and  allow- 
ing an  examination  of  it."  State  v.  Bacon^  41  Vt.  626,  98  Am. 
Dec.  616. 

Mr.  Justice  Andrews,  in  Peck  v.  Yalentine^  94  N.  T.  569, 
characterizes  this  right  to  inspect  the  document  and  cross-exam- 
ine the  witness  as  one  of  great  impoi*tance,  and  a  substantial  safe- 
guard and  protection  against  fabricated  evidence.  To  the  same 
effect  are  the  following  decisions:  Peck  v.  Lake^  3  Lans.  136; 
Chute  V.  State,  19  Minn.  271;  Duncan  v.  Sedey^  34  Mich.  369; 
StamAJDood  v.  McLeUan^  48  Me.  275;  Tihhetts  v.  Sternberg^  66 
Barb.  201;  McKivitt  v.  Cone^  30  Iowa,  455;  Dugam,  v.  Mahoney^ 
11  Allen,  573;  Costelh  v.  CroioeU^  133  Mass.  352;  Ada^e  v.  Zangs^ 
41  Iowa,  536;  see  Davis  v.  Fields  56  Vt.  426;  Burgess  v.  Ben- 
neU,  20  Week.  Rep.  720. 

b.  Views  of  the  United  States  Supreme  Court. — The  con- 
tentions of  our  text  are  abundantly  sustained  by  repeated  decisions 
of  the  United  States  Supreme  Court,  and  in  a  very  recent  case 
the  doctrines  herein  recited  were  re-affirmed,  and  in  fact  pushed 
to  an  extreme  expansion  that  met  with  a  vigorous  protest  from 
the  Chief  Justice  and  Justices  Miller,  Blatchf  ord  and  Field.  The 
majority  of  the  court,  through  Mr.  Justice  Harlan,  voted  to 
reverse  the  judgment,  but  the  mere  fact  of  such  distinguished 
opposition  will  indicate  the  state  of  vacillation  and  uncertainty 
surrounding  this  vexed  question.  We  append  a  synopsis  of  the 
case  as  the  best  method  of  illustrating  a  complicated  topic.  The 
action  was  brought  against  a  railroad  company  to  recover  damages 
sustained  in  consequence  of  personal  injury.  The  declaration 
alleges  that  the  company  "  so  carelessly,  negligently  and  unskill- 
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fullj  maintained  and  kept  its  railroad  track,  engine  and  cars,  and 
so  carelessly,  negligently  and  nnskillfully  conducted  itself  in  the 
management,  control  and  ranning  of  the  same,"  that  the  car  in 
which  Mrs.  O'Brien  was  seated  as  a  passenger  was  thrown  from 
the  railroad  track  and  overturned,  whereby  she  was  seriously 
injured-  There  was  a  verdict  and  judgment  for  $9,000  in  favor 
of  the  plaintiffs. 

A  written  statement  made  by  a  physician  prior  to  the  com- 
menccuient  of  the  suit,  as  to  the  condition  of  the  injured  party, 
which  statement  was  in  the  form  of  a  deposition,  was  then  offered 
in  evidence.  Objection  was  interposed  to  its  introduction,  the 
objection  was  overruled,  an  exception  taken  and  error  in  the 
admission  of  the  testimony  was  alleged,  as  one  of  the  grounds  for 
reversal.  It  appears,  inter  aUa^  that  the  written  statement 
referred  to  in  the  interrogatory  was  signed  by  the  witness  and 
attached  to  his  deposition  as  an  exhibit.  The  prevailing  opinion, 
read  by  Mr,  Justice  Harlan,  is  as  follows: 

"We  are  of  the  opinion  that  this  ruling  cannot  be  sustained 
upon  any  principle  recognized  in  the  law  of  evidence.  The 
authorities  are  uniform  in  holding  that  a  witness  is  at  liberty  to 
examine  memorandum  prepared  by  him,  under  the  circumstances 
in  which  tliis  one  was,  for  the  purpose  of  refreshing  or  assisting 
his  recollection  as  to  the  facts  stated  in  it. 

"But  there  are  adjudged  cases  which  declare  that,  unless  pre- 
pared in  the  discharge  of  some  duty,  or  of  some  duty  arising  out 
of  the  business  relations  of  the  witness  with  others,  or  in  the  reg- 
ular course  of  his  own  business,  or  with  the  knowledge  and  concur- 
rence of  the  party  to  be  charged  and  for  the  purpose  of  charging 
him,  such  a  memorandum  cannot,  under  any  circumstances,  be 
admitted  as  an  instrument  of  evidence.  There  are,  however,  other 
cases  to  the  effect  that  where  the  witness  states  under  oath  that  the 
memorandum  was  made  by  him  presently  after  the  transaction  to 
which  it  relates  for  the  purpose  of  perpetuating  his  recollection 
of  the  facts,  and  that  he  knows  it  was  correct  when  prepared, 
although  after  reading  it  he  cannot  recall  the  circumstances  so 
as  to  state  them  alone  from  memory,  the  paper  may  be  received 
as  the  best  evidence  of  which  the  case  admits. 

"The  present  case  does  not  require  us  to  enter  upon  an  examina- 
tion of  the  numerous  authorities  upon  this  general  subject;  for  it 
does  not  appear  here  but  that  at  the  time  the  witness  testified  he 
had,  without  ever  looking  at  his  written  statement,  a  clear,  dis- 
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tinct  recollection  of  every  essential  fact  stated  in  it.  If  he  had 
such  present  recollection,  there  was  no  necessity  whatever  of  read- 
ing that  paper  to  the  jury.  Applying,  then,  to  the  case  the  most 
liberal  rule  announced  in  any  authorities,  the  ruling  by  which  the 
plaintiffs  were  allowed  to  read  the  physician's  written  statement  to 
the  jury  as  evidence  in  itself,  of  the  facts  therein  recited,  waa 
erroneous. 

*^It  is,  however,  claimed  in  behalf  of  the  plaintiffs,  that  in  his 
answers  to  other  interrogatories  the  physician  testified,  apart  from 
the  certificate,  to  the  material  f acfjj  embodied  in  it,  and  that  there- 
fore the  reading  of  it  to  the  jury  could  not  have  prejudiced  the 
rights  of  the  defendant,  and  for  that  reason  should  not  be  a  ground 
of  reversal. 

"We  are  unable  to  say  that  the  defendant  was  not  injuriously 
affected  by  the  reading  of  the  physician's  certificate  in  evidence. 
It  was  not  easy  to  determine  what  weight  was  given  to  it  by  the 
jury.  In  estimating  the  damages  to  be  awarded  in  view  of  the 
extent  and  character  of  the  injuries  received,  the  jury,  for  aught  that 
the  court  can  know,  may  have  been  largely  controlled  by  its  state- 
ments. The  practice  of  admitting  the  unsworn  statements  of  wit- 
nesses, prepared  in  advance  of  trial,  at  the  request  of  one  party,, 
and  without  the  knowledge  of  the  other  party,  should  not  be 
encouraged  by  further  departm*es  from  the  established  rules  of 
evidence. 

While  this  court  will  not  disturb  a  judgment  for  an  error  that 
did  not  operate  to  the  substantial  injury  of  the  party  against  whom 
it  was  committed,  it  is  well  settled  that  a  reversal  will  be  directed 
unless  it  appears  beyond  doubt  that  the  error  complained  of  did 
not  and  could  not  have  prejudiced  the  rights  of  the  party.  Smith 
V.  Shoemaker,  84  TJ.  S.  17  Wall.  630,  639,  21  L.  ed.  717-719; 
Beery  v.  Cray,  72  U.  S.  5  Wall.  795,  18  L.  ed.  653;  Moores  v. 
Citizens  Na;t.  Bank,  104  U.  S.  630,  26  L.  ed.  872;  GUmer  v. 
Eigley,  110  U.  S.  60,  28  L.  ed.  63." 

The  restrictions  here  announced  by  which  the  rulings  of  the 
court  below  were  utterly  ignored — ^rulings  by  an  eminent  judge, 
and  in  supposed  conformity  with  existing  law,  created  wide  com- 
ment and  dissent,  and  it  is  believed  that  the  sentiment  of  the 
American  judiciary  is  with  Mr.  Justice  Field  when  he  says:  "1 
am  not  able  to  give  my  assent  to  the  judgment  of  the  court  in  thi& 
case." 

The  pitiless  logic  of  this  dissenting  opinion,  the  eminence  of  the 
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judge  pronouncing  it,  the  concnrrence  of  the  Chief  Justice  and 
two  very  distinguished  associates  all  conspired  to  give  to  this  dis- 
sent unusual  elements  of  attraction  and  force. 

Continuing,  the  judge  observed:  "  The  statement  by  the  phy- 
aician  as  to  the  condition  of  the  injured  party,  the  admission  of 
which  is  held  to  have  been  error,  was  proved  by  his  deposition  to 
have  been  correct.  Every  material  fact  also  which  it  contained 
was  established  by  his  independent  testimony.  It  would  not  be  in 
accordance  with  the  usual  action  of  men  in  the  ordinary  concerns 
of  life,  to  reject  as  incompetent  evidence  a  written  statement  thus 
made  by  a  physician,  as  to  the  condition  of  a  patient  under  his 
charge,  when  it  is  subsequently  proved  by  him  to  be  true  in  all  its 
details.  And  it  should  seem  tiiat  evidence  upon  which  every  one 
would  act  without  hesitation  in  the  common  affairs  of  life,  ought 
not  to  be  excluded  from  consideration,  except  for  clear  reasons  of 
policy,  or  long  established  rules  to  the  contrary,  when  those  affairs 
are  brought  into  Utigation  before  the  courts. 

"If  the  recollection  of  the  condition  of  the  patient  had  passed 
from  the  mind  of  the  physician,  and  he  could  still  have  testified 
that  the  statement  made  by  him  when  the  patient  was  under  his 
charge  was  true,  it  would  have  been  admissible.  It  is  difficult, 
therefore,  to  find  any  just  reason  for  excluding  it,  from  the  fact 
that,  in  corroboration  of  its  truth,  the  physician  also  testified  to 
the  facts  therein  stated." 

For  a  full  report  of  this  interesting  case,  see  Vickshurg  <&  M. 
B.  Co.  V.  a  Brim,  119  U.  S.  99,  30  L.  ed.  299. 

c.  Review  of  Recent  Anthorities. — Generally  on  this  topic 
it  may  be  found  useful  to  refer  to  the  following  authorities 
as  sustaining  the  rule  established  in  the  text:  Lightner  v.  Wike, 
4  Serg.  &  K.  203;  Ccbhert  v.  Fitzgerald,  Litt.  Sel.  Cas.  388;  Law- 
rence V.  Barker,  6  Wend.  305;  Bedden  v.  Spruance,  4  Harr. 
(Del.)  267,  268;  Field  v.  Thompson,  119  Mass.  161;  BusseU  v. 
Hudson  Biver  B.  Co.  17  N.  Y.  140;  Guy  v.  Mead,  22  N.  T. 
465;  Merrill  v.  Bhaca  (&  0.  B.  Co.  16  Wend.  586;  Kelsea  v. 
Fletcher,  48  K  H.  283;  HaA)en  v.  Wendell,  11  N.  H.  112;  Mim^ 
V.  Sturdevant,  36  Ala.  640;  State  v.  Bawh,  2  Nott  &  McC.  381- 
384;  Zu^  V.  Hudson  Biver  B.  Co.  17  N.  Y.  131;  Pennsylvania 
B.  Co.  V.  Books,  57  Pa.  343;  Dietrich  v.  Baltimore  c&  H.  S.  B. 
Co.  58  Md.  347-356;  Lane  v.  Bryant,  9  Gray,  245;  Chicago,  B. 
<&  Q.  B.  Co.  V.  Biddle,  60  111.  535;  Virginia  <&  T.  B.  Co.  v. 
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Sayera,  26  Gratt.  351;  Chicago  &  N.  W,  R.  Go,  v.  Fillmore,  57 
111.  266;  Michigan  Cent  E.  Co.  v.  Coleman^  28  Mich.  446;  Mo- 
hile  (&  M,  R.  Co,  V.  Ashcraft^  48  Ala.  30;  Bellefontaine  R,  Co. 
V.  Hunter,  33  Ind.  354;  Adams  v.  Hannibal  i&  St.  J,  R.  Co.  74 
Mo.  556,  and  note;  Kamsa^  Pa^,  R,  Co,  v.  Pointer,  9  Kan.  6305 
Roberts  v.  Burks,  Litt.  Sel.  Gas.  411;  Hawker  v.  Baltiinore  dB 
O.  R.  Co.  15  W.  Va.  636. 

A  witness  may  refresh  his  memory  as  to  services  rendered  by 
an  employ^  from  time-slips  veritied  by  him  from  his  own  per- 
sonal knowledge,  where  the  entries  were  afterward  examined  and 
compared  by  him.  Lainherty  v.  Roberts  (Sup.  Ot.)  31  N.  T.  S. 
K.  148. 

A  witness  cannot  refresh  his  memory  by  the  use  of  a  copy  of 
memoranda  made  by  him  without  accounting  for  the  absence  of 
the  original.     Byrnes  v.  PaciJiG  Exp.  Co.  (Tex.)  15  S.  W.  Rep.  46. 

A  witness  may  refresh  his  recollection  with  his  own  memoran- 
dum.    Kingory  v.  United  States,  44  Fed.  Rep.  669. 

A  witness  having  assisted  at  the  examination  of  books,  and  in 
testifying  made  use  of  memoranda,  and  swore  that  he  could  not 
t3stify  to  the  exact  figures  without  the  aid  of  the  memoranda,  the 
adverse  party  has  the  right  to  inspect  the  paper  to  enable  him  to 
cross-examine  the  witness.  Cortland  Mfg.  Co.  v.  Piatt,  83  Mich. 
419. 

A  witness  will  be  permitted  to  refresh  his  memory  by  an  exam- 
ination of  memoranda  reasonably  contemporaneous  with  the  trans- 
action to  which  they  relate,  regarding  dates,  figures,  results  of 
calculation  and  the  like.     Friendiy  v.  Lee,  20  Or.  202. 

A  witness  may  be  permitted  to  refresh  his  memory  by  refer- 
ence to  a  bank  book  entries  and  by  inspection  of  stubs  of  checks, 
where  such  entries  were  made  by  those  having  charge  of  the 
books,  in  the  usual  and  ordinary  course  of  the  business  in  which 
the  witness  was  at  the  time  engaged  and  with  the  conduct  of 
which  he  was  familiar,  and  were  examined  by  him  and  found  cor- 
rect and  were  calculated  only  to  render  accurate  and  definite  that 
which  was  otherwise  in  a  manner  shown  to  be  true  by  his  evi- 
dence.    Third  ]!fat.  Bank  v.  Owen,  101  Mo.  632. 

A  reporter  for  a  commercial  agency  who  visited  a  certain  per- 
son for  the  purpose  of  getting  a  statement  of  his  financial  condi- 
tion and  who  has  made  a  copy  of  his  statement,  may  in  testifying 
as  to  representations  made  by  such  person  refresh  his  memory 
from  the  copy;  but  where  he  does  not  remember  the  figures  given 
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him  by  such  person  but  only  that  he  went  to  him  and  procured  a 
statement  he  cannot  read  the  copy  in  evidence.  Caldwell  v. 
Bowen,  80  Mich.  382. 

An  abnanac  may  be  received  in  evidence,  to  refresh  the  memory 
of  the  jury  as  to  the  time  the  moon  rises  or  sets.  Case  v.  JPereWj 
46  Hun,  57. 

If  a  witness  swears  that  he  made  an  entry  or  memorandum  in 
accordance  with  the  truth  of  the  matter  as  he  knew  it  to  exist  at 
the  time  of  the  occurrence,  such  entry  or  memorandum  is  admiss- 
ible in  evidence  in  confirmation  of  what  the  witness  states  from 
memory.     Owens  v.  StaUj  8  Cent.  Hep.  871,  67  Md.  307. 
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a.  Synonymous  jrith  Presumptiye  Eyidence  When. — Cir- 
cumstantial evidence  is  sometimes  used  as  synonymous  with  pre- 
sumptive evidence;  but  presumptive  evidence  is  not  necessarily 
in  all  cases  what  is  usually  imderstood  by  circumstantial  evidence. 
The  latter  is  that  evidence  which  tends  to  prove  a  disputed  fact 
by  proof  of  other  facts  which  have  a  legitimate  tendency,  from 
the  laws  of  nature,  the  usual  connection  of  things,  the  ordinary 
transaction  of  business,  etc.,  to  lead  the  mind  to  a  conclusion  that 
tlie  fact  exists  which  is  sought  to  be  established.     See  1  Stark. 
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Ev.  478,  Presumptive  evidence  may  sometimes  be  the  result,  to 
some  extent,  of  an  arbitrary  rule,  as  in  the  case  of  the  presump- 
tion of  death  after  an  absence  of  seven  years  without  being  heard 
of — derived  by  analogy  from  certain  statutes. 

The  jurists  and  the  jury  draw  conclusions  from  circumstantial 
-evidence,  and  find  one  fact  from  the  existence  of  facts  shown  to 
them, — some  of  the  presumptions  being  so  clear  and  certain  that 
they  have  become  fixed  as  rules  of  law,  and  others  having  greater 
or  less  weight  according  to  the  circumstances  of  the  case,  leaving 
the  matter  of  fact  inquired  about  in  doubt  until  the  proper 

tribmial  to  determine  the  question  draws  the  conclusion.     Bou- 

vier.  Law  Diet,  title  "Evidence"  (15th  ed.  1888). 

Circumstantial  has  been  defined  as  presumptive  evidence,  but 

presumptive  evidence  seems  rather  to  be  a  species  of  evidence  in 

which  circumstantial  is  the  genus.    Wills,  Circ.  Ev.  18. 

b.  Considered  as  Gamulative  Evidence. — Circumstantial  evi- 
<ience  has  also  been  defined  as  cumulative  evidence.  Fowler, 
p.  130.  Chamberlayne  in  his  well  known  edition  of  Best's  Prin- 
<5iples  of  Evidence,  in  a  note  to  section  293,  says: 

•''The  relative  merit  of*  evidence,  direct  and  circumstantial,  has 
proved  fertile  matter  of  controversy.  On  the  one  hand,  it  has 
been  widely  claimed  in  behalf  of  circumstantial  evidence,  that, 
while  witnesses  lie,  facts  do  not.  Blamdifs  Case,  18  How.  St. 
Tr.  1118, 1187;  Paley,  Moral  and  Political  Philosophy,  bk.  6,  chap. 
^;  Kam,  Facts  (3d  Am.  ed.)  287;  Burnett,  Crim.  Law  of  Scot- 
land, 523;  2  Burke's  Works  (H.  &  B.  ed.)  624.  On  the  other 
hand,  frequent  reference  is  made  to  the  lamentable  instances  of 
wrong  conviction  on  such  evidence.  Bam,  Facts  (3d  Am.  ed.) 
449-459.  The  obvious  reply  in  each  case  has  been,  1.  That  while 
facts  certainly  do  not  lie  (so  much,  perhaps,  being  implied  by  the 
term  itself),  their  narrators  certainly  may,  and  often  do,  and  fur- 
ther, that  our  inferences  from  true  facts  may  be  entirely  false;  2. 
That  affirmative  action  must  follow  mental  certitude  based  upon 
the  only  evidence  possible  in  the  nature  of  the  case,  or  the  law 
must  refuse  to  act.  So  far  as  generalization  is  permitted  by  the 
nature  of  the  subject,  the  distinction  appears  to  be  this:  In  quality 
of  probative  force,  direct  evidence  necessarily  has  an  inherent  ad- 
vantage; there  being  jne  less  chance  for  error  and  the  equation 
of  human  fallibility.  In  case  of  direct  evidence,  if  the  facts  tes- 
tified to  be  true,  the  ultimate  proposition  is  established.     In  case 
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of  circumstantial  evidence,  the  facts  testified  to  may  be  entirely 
accurate,  and  the  consequent  inference,  which  establishes  the  prop* 
position  in  issue,  be  utterly  fallacious.  This  is  an  essential  dif- 
ference in  kind;  cceteris  paribus,  direct  evidence  is  stronger.  But 
with  regard  to  quantity  of  probative  force,  in  respect  to  the  de- 
gree of  certitude  each  species  of  evidence  is  capable  of  producing^ 
circumstantial  evidence  has,  in  many  instances,  a  cogency  peculiar 
to  itself,  and  fully  equal  to  that  of  any  direct  evidence  whatever. 
Direct  evidence  is  peculiarly  subject  to  fabrication  and  the  in- 
fluence of  improper  motives;  when  many  witnesses  concur,  it  is 
largely  cumulative  in  its  nature.  On  the  other  hand,  the  neces- 
sary correlation  of  fact  under  the  conditions  of  time,  space  and 
causation  renders  successful  fabrication  of  circumstantial  evidence 
an  exceedingly  difficult  process.  DonnoUy^s  Case,  2  East,  P.  C^ 
715,  charge  of  Buller,  J,;  Com,  v.  Webster,  5  Gush.  310;  Burrill, 
Circ.  Ev.  126,  et  seq.  On  its  more  positive  side,  it  may  be  fairly 
said  that  facts,  apparently  remote  and  isolated,  may,  by  unex- 
pected relevancy,  accurate  adjustment,  or  numerous  concurrence,, 
give  to  circumstantial  evidence  a  force  far  in  exceas  of  their  own 
intrinsic  value. 

c.  Essentials  of  Circumstantial  Evidence. — It  is  essential  to 
circumstantial  proof  that  the  circumstances  from  which  the  con- 
clusion is  drawn  should  be  fully  established.  If  the  basis  be  re- 
moved, the  superstructure  cannot  be  secured.  The  party  upon 
whom  the  burden'  of  proof  rests  is  bound  to  prove  every  single 
circumstance  which  is  essential  to  the  conclusion,  in  the  same 
manner  and  to  the  same  extent  as  if  the  whole  issue  had  rested 
upon  the  proof  of  each  individual  and  essential  circumstance. 
It  is  obvious  that  proof  of  this  nature  is  more  strong  and  cogent 
when  the  circumstances  are  numerous,  and  derived  from  many 
different  and  independent  sources,  than  when  they  are  but  few 
and  depend  upon  the  testimony  of  one  or  two  witnesses.  Where^ 
all  the  circumstances  rest  on  the  testimony  of  a  single  witness, 
the  evidence  can  never  be  superior  to  the  lowest  degree  of  direct 
evidence,  and  must  frequently  fall  below  it;  for,  in  addition  to- 
the  question  whether  the  witness  is  worthy  of  belief,  another 
question  will  arise,  that  is,  whether  the  inference  is  correctly 
drawn  from  the  facts  which  he  is  supposed  to  prove.  1  Stark.. 
Ev.  502;  Haines  Treatise  (12th  ed.)  638. 

Circumstantial  evidence  is  of  two  kinds,  namely,  certain,  or  that 
from  which  the  conclusion  in  question  necessarily  follows ;  and 
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nncertaiji,  or  that  from  which  the  concluBion  does  not  necessarilj 
follow,  but  is  probable  only,  and  is  obtained  by  a  process  of  rea- 
soning. 1  Grreenl.  Ev.  §  13a.  See  Boding  a  Cdse^  in  the  New 
York  Legal  Observer,  voL  IV.  p.  89-95,  where  the  nature  and 
value  of  this  kind  of  evidence  are  fully  discussed. 

Direct  or  positive  evidence  is  evidence  to  the  precise  point  in 
issue;  as  in  a  case  of  homicide,  that  the  accused  caused  the  death. 
Circumstantial  evidence  is  proof  of  a  series  of  other  facts  than 
the  fact  in  issue,  which  by  experience  have  been  found  so  associ- 
ated with  that  fact  that,  in  the  relation  of  cause  and  effect,  they 
lead  to  a  certain  and  satisfactory  conclusion;  as  when  footprints 
are  discovered  after  a  recent  snow,  it  is  certain  some  animated 
being  passed  over  the  snow  since  it  fell;  and  from  the  form  and 
number  of  the  footprints,  it  can  be  determined  with  equal  certain- 
ty whether  they  are  those  of  a  man,  bird  or  quadruped.  Such 
evidence,  therefore,  is  founded  on  experience  and  observed  facts 
and  coincidences,  establishing  a  connection  between  the  known 
and  proved  facts  and  the  facts  sought  to  be  proved.  Com.  v. 
Webster^  6  Cush.  310,  312.  See  also  People  v.  Cronin^  34  Cal. 
202,  203;  People  v.  Morrow^  60  Cal.  144. 

d.  In  what  it  Consists. — Circumstantial  evidence  consists  in 
reasoning  from  facts  which  are  known  or  proved,  to  establish  such 
as  are  conjectured  to  exist.  People  v.  Kennedy^  32  N.  Y.  146, 
146;  Jenkins  v.  StaU,  62  Wis.  63;  1  Bishop,  Crim.  Proc.  §  1069. 

e.  Its  Advantages. — The  advantage  of  circumstantial  evidence 
is  that,  as  it  commonly  comes  from  different  sources,  a  chain  of 
circumstances  is  less  likely  to  be  falsely  prepared  and  falsehood 
is  more  likely  to  be  detected.  The  disadvantage  is,  that  the  jury 
have  not  only  to  weigh  the  evidence  of  facts,  but  to  draw  just 
conclusions  from  them;  in  doing  which  they  may  be  led  to  make 
hasty  or  false  deductions — ^a  source  of  error  not  existing  in  tlie 
consideration  of  positive  evidence.  Hence,  each  fact  necessary  to 
the  inference  must  be  distinctly  and  independently  proved  by 
competent  evidence;  and  the  inference  must  be  fair  and  natural, 
not  forced  or  artificial.  Com.  v.  Webster^  5  Cush.  311;  Com.  v. 
Howe,  132  Mass.  259. 

Crimes  are  secret.  Direct  testimony  is  often  wanting.  The 
laws  of  nature  and  the  relation  of  things  are  so  linked  and  com> 
bined  together  as  to  furnish  a  medium  of  proof  as  strong  as  direct 
testimony.    A  body  of  facts  may  be  proved,  of  so  conclusive  a 
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character  as  to  warrant  a  firm  belief  fact,  as  strong  as  that  on 
which  discreet  men  are  accustomed  to  act  in  relation  to  their 
most  important  concerns.     Ihid. 

f.  May  be  as  Convincing  as  Positive  Evidence.— In  the 

abstract,  circumstantial  evidence  is  nearly,  if  not  quite  as  strong  as 
positive  evidence;  in  the  concrete  it  may  be  much  stronger.  Com, 
V.  Ha/rmcm,  4  Pa.  271-273. 

It  has  been  contended  that,  in  order  to  justify  the  guilt  from 
circumstantial  evidence,  the  existence  of  the  inculpatory  facts 
must  be  absolutely  incompatible  with  the  innocence  of  the  accused 
(Wills,  Ch-.  Ev.;  Stark.  Ev.  160);  but  other  wi-iters  have  held 
that  the  distinction  between  this  species  of  evidence  and  that 
which  is  direct  is  merely  one  of  logic,  and  of  no  practical  signifi- 
cance; that  all  evidence  is  more  or  less  circumstantial,  all  state- 
ments of  witnesses,  all  conclusions  of  juries  are  the  result  of 
inference.  WKart.  Crim.  Ev.  §  10,  notes.  Even  in  its  strictest 
sense,  circumstantial  evidence  is  legal  evidence,  and  when  it  is 
satisfactory  beyond  reasonable  doubt,  a  jury  is  bound  to  act  upon 
it  as  if  it  were  the  most  direct.     1  Cent.  L.  J.  219. 

g.  Logic  upon  Which  it  is  Based. — The  logic  upon  which 
circumstantial  evidence  is  based,  is  this:  We  know,  from  our 
experience,  that  certain  things  are  usual  concomitants  of  each 
other.  In  seeking  to  establish  the  existence  of  one,  where  the 
direct  proof  is  deficient  or  uncertain,  we  prove  the  certain  exist- 
ence of  the  correlative  fact,  and  thus  establish  with  more  or  less 
certainty,  according  to  the  nature  of  the  case,  the  reality  of  the 
principal  fact.  But  the  reasoning  is  a  perfect  fallacy,  if  the 
defect  of  proof  which  renders  it  necessary  to  call  for  the  aid  of 
the  collateral  circumstances  equally  attached  to  such  collateral 
circumstances.     It  is  like  the  blind  leading  the  blind. 

Circumstantial  evidence  consists  in  reasoning  from  facts  which 
are  known  or  proved,  to  establish  such  as  are  conjectured  to  exist; 
but  the  process  is  fatally  vicious  if  the  circumstances  from  which 
we  seek  to  deduce  the  conclusion  depends  upon  conjecture.  Peo- 
ple V.  Kennedy,  32  N.  Y.  141. 

The  rule  of  law  is  too  well  established,  that  a  demurrer  to  evi- 
dence admits  not  only  the  facts  stated  therein,  but  also  every  con- 
clusion which  a  jury  might  fairly  or  reasonably  infer  therefrom, 
to  need  authority  {Parks  v.  Ross,  52  TJ.  S.  11  How.  373,  13  L. 
ed.  735);   or  as  applied  more  particularly  to  circumstantial  evi- 
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dence,  it  admits  every  fact  and  every  conclusion  which  the  pro- 
posed evidence  conduces  to  prove.  2  Phil.  Ev.  1009.  See 
Thoinpmh  v.  Bowie,  U  TJ.  S.  4  Wall.  463, 18  L.  ed.  423. 

h.  Views  of  the  United  States  Supreme  Court. — ^No  infer- 
ence of  fact  or  of  law  is  reliable,  drawn  from  premises  which  are 
nncertam.  Whatever  circumstantial  evidence  is  relied  upon  to 
prove  a  fact,  the  circumstances  must  be  proved,  and  not  themselves 
presumed.  Stark.  Ev.  80,  lays  down  the  rule  thus:  "In  the 
first  place,  as  the  very  foundation  of  indirect  evidence  is  the  estab- 
lishment of  one  or  more  facts  from  which  the  inference  is  sought 
to  be  made,  the  law  requires  that  the  latter  should  be  established 
by  direct  evidence,  as  if  they  were  the  very  facts  in  issue."  It  is 
upon  this  principle  that  courts  are  daily  called  upon- to  exclude 
evidence  as  too  remote  for  the  consideration  of  the  jury.  The 
law  requires  an  open,  visible  connection  between  the  principle 
and  evidentiary  facts  and  the  deductions  from  them*,  and  does  not 
permit  a  decision  to  be  made  on  remote  inferences.  Best,  Ev.  95. 
A  presumption  which  the  jury  is  to  make  is  not  a  circumstance  in 
proof;  and  it  is  not  therefore  a  legitimate  foundation  for  a  pre- 
sumption.    United  States  v.  Boss,  92  U.  S.  281,  23  L.  ed.  707. 

L  Of  Phillips. — "  We  know  of  no  rule  of  law  which  prevents 
an  issue  in  a  civil  cause  from  being  met  by  presumptive  proof, 
but  on  the  contrary,  aflSrm  that  at  all  times  such  evidence  has 
been  received  for  that  purpose  without  contradiction.  If  such 
was  not  the  case,  many  of  the  most  flagrant  frauds  might  be  com- 
mitted, and  go  unredressed;  cases  too,  where  both  of  the  olfend- 
xug  parties  seek  concealment  and  are  usually  successful  in  placing 
themselves  beyond  the  reach  of  direct  testimony;  cases  of  conspi- 
racy to  defraud,  where  the  act  is  done  in  secret,  and  where  you 
are  thrown,  as  the  only  resource,  upon  such  circumstances  as 
would  lead  the  guarded  discretion  of  a  reasonable  and  just  man 
to  the  conclusion."  1  Phil.  Ev.  note,  177.  The  following  are 
cases  in  which  circumstantial  evidence  alone  proved  the  issue: 
Laveden  v.  Loveden,  2  Hagg.  Consist.  1;  Watkhis  v.  Stvckett^  G 
Harr.  &  J.  435;  Brogden  v.  Walker,  2  Harr.  &  J.  292;  Tke  Short 
Staple,  1  Gall.  104;  State  v.  Qreen,  Kirby  (Conn.)  87;  Cadogan 
V.  Cadoga/a,  2  Hagg.  Consist.  4,  Twte;  Aston  v.  Aston,  1  Ves.  Sr. 
268. 

§  318.  Conspiracy  in  its  Relation  to  Circumstantial  Evidence. 

a.  The  Term  Defined. — The  essence  of  a  conspiracy,  so  far  as 
49 
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it  justifies  a  civil  action  for  damages,  is  a  concert  or  combinatioik 
to  defraud  or  to  cause  other  injury  to  person  or  property,  whicb 
actually  results  in  damage  to  the  person  or  property  of  the  person 
injured  or  defrauded.  All  the  necessary  elements  must  be  pres- 
ent Page  v.  Pcurker^  43  N.  H.  363;  Wiggins  v.  Leonard,  9- 
Iowa,  195;  Whiinum  v.  Spencer^  2  K.  I.  124;  WdUJiam  v.  Stain- 
ton,  33  L.  J.  Ch.  68. 

The  act  charged  to  result  in  a  conspiracy  may,  in  one  aspect  of 
the  case,  be  innocent;  in  another  it  may  be  fraudulent.  It  will  be 
necessary  to  consider  the  intent  with  which  the  act  was  done,  so- 
that  the  question  will  be  peculiarly  for  the  consideration  of  the 
jury.     Place  v.  Minster^  65  N.  Y.  89. 

b.  Declarations  of  Go-conspirators  Admissible. — In  an  action 
for  conspiracy,  it  is  within  the  discretion  of  the  trial  court  to 
allow  evidence  of  the  declarations  of  one  of  the  alleged  conspira- 
tors to  be  given  prior  to  proof  of  the  conspiracy,  and  conditional 
upon  the  production  of  such  proof  thereafter.    Ibid. 

As  soon  as  the  conspiracy  is  established  the  declarations  of  the 
parties  to  it  become  part  of  the  res  gestoe  under  well  settled 
rules.    Ajpthorp  v.  Comstock^  2  Paige,  482,  2  L.  ed.  997. 

c.  Boycott  Considered  as  Conspiracy. — The  word  "  boycott  ''^ 
in  itself  implies  a  threat.  In  popular  acceptation  it  is  an  organ- 
ized effort  to  exclude  a  person  from  business  relations  with  others- 
by  persuasion,  intimidation  and  other  acts  which  tend  to  violence, 
and  thereby  coerce  him,  through  fear  of  resulting  injury,  to  sub- 
mit to  dictation  in  the  management  of  his  afltairs.  Brace  v^ 
Ev(ms,  35  Pittsb.  L.  J.  399,  405.  See  "England  Under  Glad- 
stone," McCarthy. 

d.  In  What  its  Unlawfulness  Consists.— Any  such  combina- 
tion is,  and  ever  has  been,  at  common  law,  a  conspiracy,  the 
unlawfulness  consisting  in  the  agreement  for  the  concerted  action; 
and  aptly  illustrates  the  well  settled  principle  that  two  or  more 
persons  may  not  combine  to  do  toward  another  what  one  indi- 
vidual of  his  own  accord  might  not  unlawfully  do.  Anderson, 
Diet,  title  "  Boycotting." 

"  The  doctrine  to  be  gathered  from  the  cases  seems  to  be  that 
a  conspiracy  of  this  kind  ceases  to  be  legal  when  the  means 
designed  ...  are  characterized  by  force,  threats,  intimida- 
tion, molestation,  improper  interference,  or  compulsion."    10  Va» 
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L.  J.  709;  Fauntleroy, «/.,  in  Crump  v.  Com,  84  Ya.  927,  affirmed, 
May  24, 1888. 

If  two  or  more  persons  conspire  by  their  intimidations  or 
molestation  to  deter  or  influence  another  in  the  way  he  should 
employ  his  industry,  his  talents,  or  his  capital,  they  are  guilty  of 
a  criminal  offense.  Crumjp  v.  Com,  84  Va.  927, 10  Am.  St.  Rep. 
895. 

e.  What  Will  Sustain  a  Conviction  for  Boycotting. — A  con- 
viction for  boycotting  is  sustained  by  the  evidence,  when  it  appears 
froni  such  evidence  that  the  defendant  and  other  members  of  a 
typographical  union  conspired  to  compel  a  firm  of  printers  to 
make  their  office  a  ^' union  office,"  and  to  compel  them  not  to 
employ  any  printer  not  belonging  to  such  union,  and  that  upon 
the  refusal  of  such  nrm,  the  defendant  and  others  conspired  and 
deteiTOined  to  boycott  the  firm,  and  send  circulars  to  many  of  its 
customers  notifying  them  that  such  firm  was  boycotted,  and  noti- 
fying such  customers  that  the  names  of  all  persons  who  should 
continue  to  patronize  the  firm  would  be  published  in  a  black-list, 
and  that  the  persons  whose  names  were  so  published  would  in 
torn  be  boycotted  until  they  agreed  to  withdraw  their  patronage 
from  such  firm  of  printers.     Ihid. 

f.  Evidence  to  Show  Wanton  Interference. — Evidence  is 
competent  in  these  frequently  recurring  cases  of  boycott,  to  show 
a  wanton,  unprovoked  interference  by  a  combination  of  many 
with  the  business  of  another,  for  the  purpose  of  constraining  that 
other  to  discharge  faithful  and  long  tried  servants,  or  to  employ 
whom  he  does  not  wish  or  will  to  employ  (an  interference  to  pro- 
duce, and  likely  to  produce,  annoyance  and  loss  to  that  business) 
will  be  restrained  and  punished  by  the  criminal  law  as  oppressive 
to  the  individual,  injurious  to  the  prosperity  of  the  community^ 
and  subversive  of  the  peace  and  good  order  of  society."  The  law 
will  protect  the  victim,  and  punish  the  movers  of  any  such  com- 
bination. In  law,  the  offense  is  the  combination  for  the  purpose, 
and  no  overt  act  is  necessary  to  constitute  it.  State  v.  WUaon^  30 
Conn.  507;  Walker  v.  Cronin^  107  Mass.  564;  Carew  v.  Ruther- 
fordy  106  Mass.  10-15,  8  Am.  Rep.  287;  Master  Stevedores^  Asso. 
▼.  Walsh,  2  Daly,  12;  Walsby  v.  Ariley,  3  L.  T.  N.  S.  666;  Beg. 
V.  Duffidd,  5  Cox,  C.  C.  432;  Parker  v.  Grisicold,  17  Conn.  302, 
43  Am.  Dec.  739;  Springhead  Spirmin^  Co,  v.  Riley ^  L.  E.  6  Eq. 
Caa.  Ml;  OHheri  v.  MicUe,  4  Sandf.  Ch.  357,  7  L.  ed.  1132. 
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Evidence  is  competent  to  show  that  a  tradie  union  and  others 
formed  a  combination  to  coerce  an  employer  to  employ  or  dis- 
charge hands,  or  to  pay  the  fine  of  an  employ^  due  the  union,  by 
sending  out  notices  to  customers  and  materialmen  of  such  em- 
ployer to  withdraw  their  patronage  from  him,  and  threatening,  if 
this  is  not  done  to  forbid  members  of  the  union  working  upon 
material  furnished  to  or  for  contractors  dealing  with  the  employer, 
such  action  constitutes  an  unlawful  conspiracy.  Moores  v.  Brick- 
layers Union  No.  1  (Super.  Ct.  Cincinixati)  7  Ry.  &  Corp.  L.  J. 
108. 

One  whose  business  is  injured  by  notices  sent  out  by  a  trade 
union  that,  unless  he  discontinues  sales  of  Jime  to  a  certain  person, 
members  of  the  union  will  be  ordered  not  to  work  his  material 
upon  any  building  or  for  any  contractor,  has  a  right  of  action 
against  the  union  and  all  persons  engaged  in  the  unlawful  con- 
spiracy for  the  loss  occasioned  thereby.     Ihid, 

It  is  always  competent  to  show  that  the  object  and  intent  of 
certain  orders  or  associations  is  illegal,  as  such  orders,  organiza- 
tions, associations  by  whatever  name  called,  which  teach,  advise, 
counsel,  encourage  or  practice  the  commission  of  crimes  forbidden 
by  law  are  criminal  organizations.  Wooley  v.  WaikiiiB  (Idaho)  6 
Ry.  &  Corp.  L.  J.  223. 

The  case  State  v.  Glidrlen^  3  New  Eng.  Rep.  849,  55  Conn.  46, 
decided  in  1887,  is  very  instructive  as  regards  the  law  of  evidence 
in  boycott  cases;  the  opinion  of  the  court  was  delivered  by  Mr, 
Justice  Carpenter  and  the  prevailing  rules  regarding  the  omission 
of  testimony  are  carefully  considered  and  skillfully  applied;  the 
means  by  which  it  is  generally  sought  to  accomplish  a  boycott,  are 
not  only  unlawful  but  are  in  some  degree  criminal. 

g.  Relevancy  of  Evidence  in  Case  of  Boycott. — From  tlie 
head-note  in  State  v.  Glidden^  supra^  we  extract  the  following : 
'* After  the  introduction  of  evidence  to  prove  that  the  defendant 
Glidden  had  been  active  in  attempting  to  induce  the  public  not 
to  patronize  the  publishing  company,  a  witness  testified  that  he 
saw  two  persons,  one  of  whom  was  Glidden,  walking  up  and  down 
one  of  the  most  frequented  streets,  in  company  and  close  together, 
and  that  from  between  them  copies  of  a  circular  urging  the  public 
to  boycott  the  publishing  company  were  from  time  to  time 
dropped  on  the  sidewalk,  but  the  witness  was  unable  to  say  which 
of  the  two  dropped  them.    Held,  that  the  testimony  was  properly 
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admitted,  and  upon  that  evidence  the  jury  might  well  find  that 
Glidden  distributed  the  circulars. 

h.  Evidence  as  to  I^ormer  Boycott. — ^The  same  defendants 
had  previously  been  active  in  boycotting  a  paper  called  "  The 
News,"  and  it  appeared  that  in  carrying  out  the  conspiracy  against 
the  publishing  company  frequent  reference  was  made  to  the  News 
boycott,  the  conspirators  proclaiming  their  purpose  to  pursue  the 
same  general  policy  against  the  publishing  company,  including  a 
demand  that  the  expenses  should  be  paid;  held,  that  as  the  effect 
of- the  references  to  the  News  bovcott  was  a  threat,  evidence  was 
admissible  to  show  what  was  done  in  that  case. 

L  What  Evidence  is  Properly  Excluded  and  Admitted. — ^A 

witness  for  the  State  testified  to  an  interview  which  he  had  with 
the  proprietors  of  "The  News,"  relative  to  the  payment  of 
expenses  by  them.  On  cross-examination  the  witness  was  asked 
to  state  what  the  defendant  had  said  to  him  in  regard  to  the  same 
matter  at  a  subsequent  time,  the  State  having  made  no  allusion  to 
it  on  the  direct  examination.  Held,  that  the  evidence  was  inadmis- 
sible. 

One  of  the  conspirators,  not  a  defendant,  was  called  by  the 
State  for  the  purpose  of  proving  that  he  had  printed  circulars 
used  by  the  defendants  in  the  boycott  of  the  publishing  comimny. 
The  witness  declined  to  testify,  on  the  ground  that  his  testimony 
would  tend  to  criminate  himself.  The  judge  of  another  court 
was  then  called  to  testify  what  the  witness  had  sworn  to  in  refer- 
ence to  the  matter  on  the  trial  of  another  case  before  him.  Held, 
that  the  testimony  was  properly  admitted. 

j-  Admissions  of  Boycott  Conspirators. — A  witness  for  the 
State  testified  that  she  overheard  a  convei'sation  among  five  or  six 
printers,  members  of  the  Typographical  Union,  which  commenced 
the  boycott,  and  among  whom  was  one  of  the  defendants,  the 
others  not  identified,  in  which  it  was  stated,  but  by  whom  she 
could  not  say,  that  they  were  paying  fifty  cents  a  week  for  the 
expenses  of  the  boycott,  and  that  it  would  be  paid  for  by  the  pub- 
lishing company.  Held,  that  the  evidence  was  admissible,  not 
only  against  the  defendant,  who  was  present,  but  against  the 
other  defendants  as  well. 

§  319.  Conspiracy^  How  Proved. 

a.  Difficulty  of  Proving  Conspiracy  by  Direct  Evidence.— 

It  is  seldom  that  a  fraud  or  conspiracy  to  cheat  can  be  proved  in 
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any  other  way  than  by  circumstantial  evidence,  as  knaves  have 
usually  sufficient  cunning  to  have  no  witnesses  present  who  can 
testify  directly  to  their  fraudulent  contrivances.  Circumstantial 
evidence  is  often  as  convincing  to  the  mind  as  direct  testimony, 
and  often  more  so.  A  number  of  concurrent  facts,  like  rays  of 
light,  all  converging  to  the  same  center,  may  throw  not  only  a 
clear  light  but  a  burning  conviction;  a  conviction  of  truth  more 
infallible  than  the  testimony  even  of  two  witnesses  directly  to  a 
fact.  A  cord  of  sufficient  strength  to  suspend  a  man  may  be  formed 
of  threads,  each  of  which  would  not  support  the  weight  of  a  pound, 
or  even  of  an  ounce. 

When  it  becomes  necessary  for  the  purpose  of  justice  to  have 
resort  to  circumstantial  evidence,  it  is  the  usual  course  of  counsel 
to  object  to  each  thread  because  it  will  not  support  the  whole  weight 
of  the  case.  Thus,  if  the  defense  be  that  a  note  was  obtained  by  a 
combination  of  a  band  of  gamblers  and  swindlers  from  a  drunken 
man,  as  but  one  fact  or  circumstance  can  be  proved  at  a  time,  the 
counsel  will  object  to  the  offer  to  prove  that  the  payee  kept  a 
gambling  house,  and  will  gravely  quote  the  decision  of  some  learned 
judge,  that  a  plea  of  usury  cannot  be  substantiated  by  proof  that 
the  plaintiff  had  the  character  of  being  a  usurer;  so,  also,  that  he 
executed  four  other  notes  at  the  same  time  to  other  notorious 
gamblers,  etc.  No  one  of  these  facts  standing  by  itself  would  be 
received  as  evidence  in  defense. 

b.  Leading  Cases  Considered. — In  a  leading  case  in  the  United 
States  Supreme  Court  evidence  of  the  following  facts  was  received: 

"The  defendant  gave  evidence,  by  several  witnesses,  tending  to 
prove  that  Steer  kept  a  gambling  house  in  the  City  of  Washington 
at  the  time  of  the  date  of  the  said  notes,  and  was  not  engaged  in 
any  other  business  to  the  knowledge  of  the  witnesses,  and  had  no 
property  to  their  knowledge,  and  that  the  defendant  was  at  a 
social  entertainment  on  the  niglit  of  the  31st  of  December,  1856, 
and  became  grossly  intoxicated,  so  that,  in  the  oiwnion  of  said  wit- 
nesses, he  was  unfit  to  transact  business,  and  that  he  remained  in 
such  condition  when  he  left  the  place  of  said  entertainment  with 
the  other  guests  who  were  there,  and  that  he  left  in  such  condi- 
tion between  one  and  two  o'clock  in  the  morning  of  the  first  of  Jan- 
uary, 1857,  and  also  that  the  body  of  said  notes  was  written  in  the 
handwriting  of  John  R.  James,  who  not  only  frequented  the  gam- 
ing house  of  the  said  Steer,  but  other  gaming  houses;  and  then 
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gave  evidence  to  prove  that  said  James  was  a  gambler  by  profes- 
sion. And  the  defendant  then  offered  to  prove  that  a  note,  dated 
on  the  first  of  January,  1857,  for  $1,000,  was  given  by  the  defend- 
ant payable  to  John  Campbell,  and  indorsed  by  him  to  one 
Horace  L.  Johnson,  and  that  said  Campbell  was  a  frequenter  of 
the  said  gaming  house,  and  assisted  in  dealing  for  the  said  Steer. 

"And  the  plaintiff  objected  to  the  said  note  to  John  Campbell 
being  admitted  in  evidence,  but  the  court  overruled  the  objection 
^md  admitted  the  said  note  to  be  read  in  evidence.  After  the 
reception  of  this  testimony,  of  which  the  court  has  found  no  fault, 
the  defendant  proposed  to  add  another  fact,  to  wit:  '  that  when 
tlie  defendant  was  under  the  influence  of  liquor  he  had  a  propen- 
sity to  gamble.' 

^'This  admission  of  evidence  of  a  fact,  of  little  consequence  in  the 
decision  of  the  case,  has  been  seized  upon  here  and  treated  as  the 
only  fact  in  the  case,  and  not  a  circumstance,  which,  unless  con- 
nected with  others,  of  itself  formed  no  defense.  Now,  if  it  was 
wholly  irrelevant,  it  did  no  harm  to  either  party.  If  it  was  a  fact 
which  might  influence  the  mind  of  a  jury,  why  should  it  be  with- 
held from  them  ?  In  a  charge  of  fraud  courts  have  said,  what  is 
■evidence  to  affect  the  mind  of  a  jury  is  often  diflScult  to  decide  or 
distinguish.  But  any  fact,  though  in  itself  of  slight  importance, 
will  not  be  withheld.  In  such  cases  it  is  not  for  the  court  to  treat 
the  jury  as  persons  without  discernment,  where  the  issue  is  one 
purely  of  fact.  Now,  there  is  not  a  fact  stated  as  having  been 
prov^,  taken  by  itself,  as  per  se  a  defense  to  the  action,  which 
<;ounsel  might  not  with  equal  justice  have  treated  as  absurd  or 
ridiculous.  But  if  the  court  below  had  selected  this  fact  from  all 
the  others  as  peculiarly  liable  to  objection,  their  judgment  might 
have  been  liable  to  the  same  charge. 

"It  is  not  necessary  to  notice  certain  metaphysical  distinctions 
which  have  been  urged,  such  that  a  fact  is  not  a  circumstance,  and 
-eo  contra,  as  the  court  below  seems  not  to  have  given  them  any 
weight."  Thompson  v.  Bowie,  71  U.  S.  4  Wall.  463, 18  L.  ed.  423. 
Mr.  Justice  Grier,  dissenting. 

The  execution  of  a  promissory  note  may  be  shown  by  circum- 
stantial evidence,  when  that  fact  is  in  issue.  Strieker  v.  Bai^ies, 
122  Ind.  348. 

Positive  evidence  of  a  renunciation  by  the  husband  of  his 
tight  to  his  wife's  earnings  is  not  requisite,  but  such  assent  may 
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be  established  by  circumstantial  evidence,  or  inferred  from  the- 
acts  and  conduct  of  the  parties.    Bcmga  v.  Edwa/rdSj  88  Ala.  382. 

It  is  sufficient  to  entitle  testimony  to  admission  that  there  i& 
some  evidence  of  facts  direct  or  circumstantial,  tending  to  mate  it 
competent.  Cleodcmd^  C.  C.  &  L  R.  Co.  v.  Cloaaery  9  L.  R.  A. 
754,  126  Ind.  348. 

The  obvious  affinities  of  this  entire  subject  more  nearly  har- 
monized with  the  rules,  formulas  and  principles  necessarily  dis- 
cussed in  criminal  evidence.  While  it  is  true  some  of  its  features 
and  characteristics  may  receive  rational  interpretation  and  proper 
consideration  in  the  development  and  progress  of  a  civil  suit; 
still,  as  an  entirety,  the  topic  more  closely  blends  with  its  criminal 
environment,  and  it  is  thought  expedient  to  reserve  a  further 
elaboration  of  the  subject  for  another  volume  of  this  work. 
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§  319.  Yarions  Definitions. 

a.  As  Re-examination  of  Issnes  of  Fact. — A  new  trial  has 
been  defined  to  be  "a  re-investigation  of  the  facts  and  legal  righta 
of  the  parties  upon  undisputed  facts,"  and  either  upon  the  same, 
or  different,  or  additional  evidence  before  a  new  jury,  and  proba- 
bly, but  not  necessarily,  before  a  different  judge.  4  Chit.  Gen. 
Pr.  30. 

Express  statutory  legislation  throughout  the  code  states  has^ 
recast  into  more  convenient  form  a  familiar  rule  of  the  common 
law;  these  provisions  have  assumed  a  variant  phraseology  with  a 
similar  import;  thus,  the  California  Code  of  Civil  Procedure 
defines  a  new  trial:  "  As  a  re-examination  of  an  issue  of  fact  in 
the  same  court  after  a  trial  and  decision  by  a  jury  or  court,  or  by 
referees."    §  656. 

The  Colorado  Code,  §  216,  is  a  little  more  choice  in  its  syntax, 
but  embodies  the  same  idea.  New  York  refrains  altogether  from 
any  attempt  at  definition,  but  considers  the  subject  in  chapter  10 
of  its  Code. 

"The  necessity  for  affording  the  remedy  of  a  new  trial  against 
an  improper  verdict  will  be  obvious  from  a  careful  consideration 
of  the  wide  extent  of  interests  which  the  juries  are  called  upon 
to  decide.  It  has  been  well  observed  that  causes  of  great  impor- 
tance, titles  to  land,  and  large  questions  of  commercial  property,. 
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<5ome  often  to  be  tried  by  a  jury,  merely  upon  the  general  issue; 
where  the  facts  are  complicated  and  intricate,  the  evidence  of 
^reat  length  and  variety,  and  sometimes  contradicting  each  other; 
and  where  the  nature  of  the  dispute  very  frequently  introduces 
nice  questions  and  subtleties  of  law.  Either  party  may  be  sur- 
prised by  a  piece  of  evidence  which,  had  he  known  of  its  produc- 
tion, he  could  have  explained  or  answered;  or  may  be  puzzled  by 
s,  legal  doubt  which  a  little  recollection  would  have  solved.  In 
the  hurry  of  a  trial,  the  ablest  judge  may  mistake  the  law  and 
misdirect  the  jury;  he  may  not  be  able  so  to  state  and  range  the 
-evidence  as  to  lay  it  clearly  before  them,  nor  to  shake  off  the 
impressions  which  have  been  made  on  their  minds  by  learned  and 
•experienced  advocates.  The  jury  are  to  give  their  opinion  in- 
stanter;  that  is,  before  they  separate,  eat  or  drink.  And  under 
these  circumstances,  the  most  intelligent  and  best  intentioned  men 
may  bring  in  a  verdict  which  they  themselves,  upon  cool  delibera- 
tion, would  wish  to  reverse."  3  Bl.  Com.  390.  See  3  Wait,  L. 
<fe  Pr.  395. 

b.  Settled  Principles  with  Reference  to.  —  The  following 
principles  are  settled  in  regard  to  granting  new  trials  on  the 
ground  of  newly  discovered  evidence:  The  testimony  upon  which 
the  motion  is  based  must  have  been  discovered  since  the  former 
trial.  It  must  be  such  as  could  not  have  been  obtained  with  rea- 
sonable care  before.  It  must  be  material  to  the  issue.  It  must 
go  to  the  merits  of  the  case,  and  not  to  impeach  the  character  of 
former  witnesses.  It  must  not  be  cumulative;  the  facts  must  be 
strong,  and  the  party  offering  them  free  from  laches.  RafheUhy 
V.  Lynch,  43  How.  Pr.  157;  Folger  v.  Fitzhugh,  41  N.  Y.  228. 

A  distinct  and  well  defined  province  of  the  law  of  evidence  is 
that  allowing  the  defeated  party  in  a  litigation  to  commit  his  cause 
for  a  rehearing  or  new  trial  where,  upon  obvious  principles  of 
justice,  it  is  clearly  shown  that  newly  discovered  evidence  will 
have  a  tendency  to  support  his  contention  and  establish  his  rights. 
The  principle  which  underUes  this  entire  subject  has  receive!  the 
cordial  approbation  of  our  various  courts,  and  it  may  be  regarded 
AS  so  thoroughly  identified  with  the  less  controverted  topics  of 
our  law,  as  to  have  become  practically  uncontradicted  and  unas- 
sailable. 

c.  Tiews  of  the  California  and  Iowa  Courts. — The  Supreme 
Courts  of  California  and  Iowa  have  placed  a  stigma  upon  this 
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entire  theory  of  a  new  trial  by  the  open  avowal  that  in  juridical 
contemplation  it  should  be  regarded  with  disfavor.  Spottiawood 
V.  Weir,  80  Cal,  450;  Boot  v.  Brewster,  75  Iowa,  631.  The  fol- 
lowing language  is  of  this  tenor,  and  imports  the  skepticisms  of 
the  judicial  mind  on  the  subject  of  a  new  trial : 

An  application  for  new  trial  on  the  ground  of  newly  discovered 
evidence  is  regarded  with  distrust  and  disfavor,  and  will  not  be 
granted  when  the  affidavits  used  on  the  motion  fail  to  clearly  show 
that  the  moving  party  could  not  with  reasonable  diligence  have  dis- 
covered and  produced  the  evidence  claimed  to  be  newly  discovered 
on  the  trial,  and  th^,t  the  evidence  is  such  as  to  render  a  different 
result  probable  on  a  retrial  {People  v.  Sutton,  73  Cal.  243),  and  a 
motion  for  a  new  trial  on  the  ground  of  newly  discovered  evidence  is 
properly  denied,when  the  evidence  claimed  to  be  newly  discovered 
is  not  such  as  to  render  a  different  result  probable  on  a  retrial.'* 
Byrne  v.  Heed,  75  Cal.  277. 

Newly  discovered  evidence  which  is  merely  cumulative  and 
not  such  as  to  render  a  different  result  probable,  is  not  ground  for 
a  new  trial.    McCorviick  v.  Central'  B.  Co.  75  Cal.  506. 

d.  What  Should  he  Shown. — An. application  for  a  new  trial 
on  the  ground  of  newly  discovered  evidence  should  show  affirma- 
tively that  the  evidence  is  new  and  material  and  not  merely 
cumulative;  that  the  applicant  has  been  diligent  in  preparing  his 
case  for  trial;  that  the  new  evidence  was  discovered  after  trial 
and  will  be  important  and  tend  to  prove  facts  which  were  not 
directly  at  issue  on  the  trial,  or  were  not  known  or  investigated 
by  proof.    Bartlett  v.  Hogden,  3  Cal.  57. 

It  is  well  settled  that  to  entitle  a  party  to  a  new  trial  on  the 
ground  of  newly  discovered  evidence,  it  must  appear:  first,  that 
he  used  reasonable  diligence  to  discover  and  produce  the  evidence 
at  the  former  trial,  and  that  his  failure  was  in  no  degree  the  re- 
sult of  his  own  laches;  second,  that  the  newly  discovered  evidence 
is  not  merely  cumulative;  third,  that  it  is  not  sufficient  if  its  only 
office  is  to  impeach  an  adverse  witness;  fourth,  that  it  must  be 
material  to  the  issue,  and  of  such  a  character  that  it  must  reason- 
ably be  inferred  that  the  verdict  would  have  been  different  if  the 
newly  discovered  evidence  had  been  on  a  former  trial.  Stoakes 
V.  Monroe,  36  Cal.  388. 

A  party  moving  for  a  new  trial  on  the  ground  of  newly  discov- 
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ered  evidence  must  produce  the  affidavits  of  the  proposed  wit- 
nesses themselves  or  satisfactorily  excuse  the  absence  thereof. 
Dunhar  v.  SoUinshead^  10  Wis.  505;  Smith  v.  Gushing^  18  Wis. 
295. 

But  an  affidavit  showing  that  the  witness  is  absent  from  the 
State  of  his  residence,  and  that  the  moving  party  has  been  unable 
to  procure  his  affidavit  in  tiine  for  the  motion,  sufficiently  excuses 
its  non-production  to  justify  the  granting  of  the  motion.  Smith 
V.  dishing^  supra. 

Where  one  of  the  grounds  of  a  motion  for  a  new  trial  is  that 
the  evidence  is  insufficient  to  justify  the  findings,  and  the  record 
shows  that  the  evidence  is  conflicting,  an  order  granting  the  mo- 
tion, without  any  reasons  being  stated  for  such  action,  will  not  be 
reversed  on  appeal.    Sullivan  v.  Wallace,  73  Cal.  307. 

Where  a  verdict  is  set  aside  as  against  the  evidence,  costs  of 
the  circuit  should  be  imposed  as  a  condition  of  granting  a  new 
trial,  and  when  the  order  directs  that  they  abide  the  event  of  tlie 
action,  it  will,  in  this  particular,  be  reversed  on  appeal.  The  rule 
requiring  the  imposition  of  costs  in  such  a  case  is  too  firmly  es- 
tablished to  be  departed  from,  even  in  a  case  of  extreme  hardship. 
O'Shea  v.  McLear,  15  N.  Y.  Civ.  Proc.  69. 

Where  a  new  trial  is  granted  on  the  ground  of  the  insufficiency 
of  the  evidence  to  establish  a  material  fact,  the  order  will  not  be 
reversed  if  the  evidence  on  the  subject  is  conflicting.  Low  v- 
McCalUn,  64  Cal.  2. 

e.  Addressed  to  the  Discretion  of  the  Court. — A  motion  for 
anew  trial  on  the  ground  of  insufficiency  of  the  evidence  to  justify 
the  verdict  or  decision  is  addressed  to  the  sound  legal  discretion  of 
the  court,  and  an  order  granting  a  new  trial  will  not  be  reversed 
on  appeal  unless  it  appears  that  there  has  been  a  manifest  abuse. 
Pico^.  Cohn,  67  Cal.  258. 

If  the  court  is  satisfied  that  if,  on  the  trial  of  an  issue  ordered 
out  of  chancery,  evidence  improperly  received  had  been  rejected,, 
or  the  evidence  improperly  rejected  had  been  received,  the  ver- 
dict ought  not  to  have  been  different,  it  will  not  grant  a  new  trial 
merely  upon  such  grounds,  but  only  upon  review  of  the  whole 
case  as  submitted  to  the  jury.  Watt  v.  Starke^  101  U.  S.  247,  25- 
L.  ed.  826. 

Evidence  is  not  cumulative  unless  it  is  both  of  the  same  kind 
and  to  establish  the  same  fact.     In  Graham's  Practice,  at  page 
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^30,  it  is  stated  to  be  a  well  settled  rule  that  "it  cannot  be  ob- 
jected to  the  granting  of  a  new  trial  on  the  ground  of  newly 
discovered  evidence,  that  such  evidence  is  cumulative,  if  the  evi- 
dence alleged  to  be  newly  discovered  is  of  a  different  kind  to  that 
adduced  on  the  trial."  Citing  Guyot  v.  Butts^  4  Wend.  579;  Kel- 
len  V.  Henetty  4  Bing.  171.  See  also  OaJdey  v.  Sears^  1  Abb.  Pr. 
K.  S.  368,  and  Simmons  v.  Fay^  1  E.  D.  Smith,  107,  to  the  same 
effect,  and  as  furnishing  examples  of  evidence  which  is  in  no  sense 
cumulative. 

Facts  may  tend  to  prove  the  same  proposition,  and  yet  be  so 
dissimilar  in  kind  as  to  afford  no  pretext  for  saying  that  they  are 
'Cumulative.  Guyot  v.  JSuUSj  4  Wend.  579;  Ah'ams  v.  Van 
Brunt,  St.  <&  E.  J?.  R.  Co.  13  N.  Y.  Civ.  Proc.  404  n. 

f.  Application  Disregarded  When. — ^A  new  trial  will  not  be 
granted  on  the  ground,  of  newly  discovered  evidence,  when  it  is 
partially  cumulative,  and  is  proposed  to  be  given  by  witnesses  on 
the  former  trial,  from  whom  the  evidence  might  have  been 
elicited;  nor  where  it  is  material  only  to  impeach  or  contradict 
witnesses  sworn  on  the  former  trial.  Gautier  v.  Douglass  J(/J/. 
Co.  52  How.  Pr.  325. 

If  a  verdict  has  been  given  against  a  party  on  sufficient  evi- 
dence, his  remedy  is  by  motion  for  a  new  trial.  Gardner  v. 
Babcock,  70  U.  S.  3  Wall.  240,  18  L.  ed.  31. 

A  new  trial  will  be  granted  on  the  ground  of  newly  discovered 
evidence,  where  a  writing,  which  was  lost  at  the  time  of  the 
former  trial,  has  been  found,  although  parol  evidence  of  its  con- 
tents was  then  given.  Hodge  v.  Denney^  6  Alb.  L.  J.  192.  See 
also  May  v.  Stra/uas,  8  Abb.  N..C.  274,  276. 

A  judge  should  set  aside  the  verdict  and  grant  a  new  trial,  if 
the  jury  disregard  prima  facie  evidence,  where  there  is  no  re- 
butting evidence.  KMy  v.  Morris^  31  U.  S.  6  Pet.  622,  8  L.  ed- 
523. 

A  new  trial  will  not  be  granted  on  the  ground  of  newly  discov- 
ered evidence  which  a  reasonable  degree  of  attention  and  diligence 
would  have  discovered  in  time  for  the  trial.  ChainberJain  v. 
Lindsay^  1  Hun,  231;  Blackman  v.  Ijickwa/n7ia  L  cfe  C^  Co.  3 
K  T.  Week.  Dig.  266;  Gould  v.  Moore,  8  Jones  &  S.  387;  Wes- 
ion  V.  New  York  Elev.  Ce.  10  Jones  &  S.  156;  Woolf  v.  Jacobs^ 
2  Jones  &  S.  509;  Schvltz  v.  Third  Ave.  B.  Co.  15  Jones  &  S. 
285;  Stearin  v.  Eelley,  15  Jones  &  S.  288,  aff'd  88  N.  Y.  418. 
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If  a  party  has  been  taken  by  surprise  by  the  introduction  of 
evidence,  liis  only  remedy  is  by  a  motion  for  a  new  trial.  Mul- 
haU  V.  Keenan,  85  U.  S.  18  Wall.  342,  21  L.  ed.  808. 

Absence  of  counsel,  and  sickness  of  witnesses,  and  inability 
to  procure  records  for  evidence,  do  not  present  grounds  for  the 
intervention  of  equity.  The  only  remedy  is  a  motion  to  postpone 
trial,  or  for  a  new  trial.  Cnm  v.  Handley^  94  U.  S.  652,  24  L. 
ed.  216. 

Xew  trials  on  the  ground  of  newly  discovered  evideuce,  the 
only  tendency  of  which  is  to  impeach  the  character  of  a  particular 
witness  is  seldom  if  ever  granted  {State  v.  Carr^  21  N.  H.  166); 
and  generally  it  may  be  remarked  that  to  warrant  a  new  trial  on 
tlie  ground  of  newly  discovered  evidence  it  must  appear  affirmatively 
that  the  evidence  could  not  have  been  produced  on  the  former 
occasion,  that  due  diKgence  was  exercised,  or  that  the  whereabouts 
of  the  witness  were  unknown.  Ward  v.  Voria^  117  Ind.  368- 
Among  the  rules  governing  applications  for  new  trials  upon  the 
ground  of  newly  discovered  evidence  are:  1.  That  the  new  evi- 
dence has  come  to  the  knowledge  of  the  party  since  the  trial;  2. 
That  it  was  not  owing  to  the  want  of  due  diligence  that  it  did 
not  come  sooner;  3.  That  it  is  not  cumulative;  and  4.  That  it  is 
of  such  a  nature  and  so  material  that  it  would  probably  produce 
a  different  verdict  if  a  new  trial  were  granted.  First  N^at.  Ba/nk 
V.  Heaton,  6  Thomp.  &  C.  37:  Darlee  v.  Elwood,  2  Hun,  599,  67 
Barb.  359;  Bonynge  v.  Waterhury^  12  Hun,  534. 

Where  the  evidence  given  on  the  trial  is  conflicting,  newly  dis- 
covered evidence  merely  cumulative  will  not  warrant  a  new  trial. 
People  V.  Fong  Ah  Sing^  70  Cal.  8. 

An  application  for  a  new  trial  on  the  ground  of  newly  discov- 
ered evidence  should  show  affirmatively  that  the  evidence  is  new 
and  material  and  not  cumulative;  that  the  applicant  has  been  dili- 
gent in  preparing  his  case  for  trial,  that  the  new  evidence  was 
discovered  after  trial,  and  will  be  important  and  tend  to  prove 
facts  which  were  not  directly  at  issue  on  the  trial,  or  were  not 
known  or  investigated  by  proof.     Bartlett  v.  Hogden^  3  Cal.  57. 

The  affidavit  of  Marshall  as  to  the  testimony  which  Hoffman 
would  give  should  have  been  accompanied  by  Hoffman's  affida- 
vit. Hoffman's  absence  at  his  residence  at  a  distance  and  the 
consequent  inability  of  Marshall  to  obtain  the  affidavit  in  time  was 
not   a   sufficient   excuse   for  its   non-production.     If  necessary,. 
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application  should  have  been  made  to  the  court  for  additional 
time  to  obtain  and  file  it.    Jenny  Lind  Co,  v.  Bower ^  11  Cal.  199^ 

A  new  trial  should  not  be  granted  on  the  ground  of  newly  dis- 
covered evidence,  unless  such  evidence  bears  directly  upon  the 
matters  in  issue,  and  its  eflfect,  if  it  had  been  heard,  ought  neces- 
sarily to  have  resulted  in  a  very  different  verdict.  Evidence, 
though  discovered  after  trial,  which  bears  upon  collateral  matters- 
merely,  will  not  authorize  a  new  trial.  A  party  cannot  well  claim 
to  be  surprised  that  his  adversary  testifies  to  a  state  of  facts  within 
the  knowledge  of  both,  though  their  versions  of  the  details  differ^ 
Tahor  v.  Biish,  4  Colo.  L.  R.  209. 

isew  trials  will  be  granted  for  actual  and  manifest  injustice 
done,  or  because  the  jury  have  proceeded  on  manifest  mistake,  or 
contrary  to  evidence,  or  have  grossly  misbehaved,  or  for  extrava- 
gant damages.  Cowperthwaite  v.  Jonea^  2  U.  S.  2  Ball.  55,  1  L^ 
ed.  287. 

A  new  trial  will  be  granted  where  the  verdict  was  against  the 
strength  of  the  evidence.  Steinmetz  v.  Currey^  1  U.  S.  1  DalL 
234,  1  L.  ed.  115. 

If  a  verdict  is  against  evidence,  the  only  remedy  is  a  new  trial,, 
to  be  granted  by  the  court  in  which  the  verdict  was  found. 
Maryland  Ins.  Co.  v.  Ruden^  10  U.  S.  6  Cranch,  338,  3  L.  ed. 
242;  Schnchardt  v.  AUen,  68  U.  S.  1  Wall.  359,  17  L.  ed.  642. 

g.  Limitations  of  the  Present  Rale. — It  is  w^ell  to  observe 
in  this  connection  that  under  the  limitations  imposed  by  our  sub- 
ject, we  have  no  concern  with  the  subject  of  new  trials  except  in 
so  far  as  they  may  be  granted:  1.  For  the  reception  or  rejection 
of  evidence;  2.  On  the  ground  of  newly  discovered  evidence;  and 
3.  Where  the  verdict  or  decision  is  against  the  weight  of  evidence;, 
obviously  such  causes  as  irregularity  in  the  proceedings  of  the 
court,  jury  or  adverse  parties,  abuse  of  discretion,  misconduct  of 
the  jury,  accident  or  surprise,  excessive  damage,  and  other  reasons, 
while  affording  ample  ground  for  the  motion  for  a  new  trial,  have 
few  affinities  with  the  law  of  evidence  except  perhaps  in  a  remote 
degree.  It  is  true  that  in  one  sense  evidence  must  be  given  tend- 
ing to  show  the  legal  existence  of  all  the  causes  above  enumerated, 
but  by  parity  of  reasoning  all  practice,  pleading  and  substantive 
law  may  be  more  or  less  involved  in  the  rules  of  evidence,  I  shall 
then  consider  the  subject  of  new  trial  only  in  its  relations  to  th^ 
subdivisions  above  indicated. 
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h.  Decisions  Considered. — Granting  new  trial  on  ground  of 
newly  discovered  evidence  is  a  matter  purely  discretionary, 
whether  the  motion  is  addressed  to  the  court  below  or  is  made  in 
the  appellate  court.  The  general  rule  is,  that  when  the  new  tes- 
timony tends  merely  to  contradict  a  witness  on  the  opposite  side, 
a  new  trial  will  not  be  granted.  Brown  v.  Mitchell^  102  N.  C. 
347,  11  Am.  St.  Rep.  748. 

A  new  trial  on  the  ground  of  newly  discovered  evidence  is 
never  granted  unless  the  evidence  will  probably  change  the  result. 
Payne  v.  Weems^  36  Mo.  App.  54;  Monroe  v.  Snow^  131  11L126; 
Von  Glahn  v.  Brennan^  81  Cal.  261;  Louhmlh  db  N,  R.  Co,  v. 
Gilbert,  7  L.  R.  A.  162,  80  Tenn.  430,  42  Am.  &  Eng.  R.  Cas. 
372;  Mercer  v.  Mercer,  87  Ky.  21;  Grace  v.  McArthur,  76  Wis. 
641;  Spottiswood  v.  Weir,  80  Cal.  448;  Keiser  v.  Decker,  29  Neb. 
92;  Page  v.  New  York  (Sup.  Ct.)  32  JN.  Y.^S.  R.  551;  Husted 
V.  Mead,  58  Conn.  55. 

A  plaintiff  who  does  not  show  that  by  the  exercise  of  reasonable 
.diligence  he  could  not  have  discovered  evidence  before  trial  will 
not  be  granted  a  new  trial  on  that  ground.  Barrett  v.  Dod^e,  16 
R.  1.  740;  Corey  v.  Moore- {J 9.:)  U  Va.  L.  J.  181;  Hooker  \, 
Terpening  (Sup.  Ct.)  29  N.  Y.  S.  R.  818;  Taylor  v.  Chicago,  M. 
<b  St.  P,  R,  Co.  80  Iowa,  431;  Carder  v.  Bank  of  West  Vir- 
ginia, 34  W.  Ya.  38;  Jo/imon  v.  Flint,  75  Tex.  379;  Graham  v. 
Payne,  122  Ind.  403;  Verdcry  v.  Savannah,  F.  cfe  W.  R.  Co.  82 
Oa.  675;  Wihon  v.  Johnmn,  74  Wis.  337;  Corrigan  v.  Brady,  38 
Mo.  App.  649;  Chicago,  B.  cfc  Q.  R.  Co.  v.  Sullivan,  21  111.  App. 
580;  Pyk  v.  De  Young,  133  111.  82;  People  v.  Peacock,  5  Utah, 
237;  Albert  v.  Siceet  (Sup.  Ct.)  29  N.  Y.  S.  R.  644;  Waples  v. 
Overaker,  77  Tex.  7;  Spurlock  v.  West,  80  Ga.  302;  Sturdy  v. 
*S^i^.  Charles  Land  ik  C.  Co.  33  Mo.  App.  44. 

A  new  trial  will  not  be  granted  upon  the  ground  of  newly  dis- 
covered evidence  which  is  merely  cumulative  or  immaterial. 
Brovm  v.  St.  Louis,  I.  M.  cj&  S.  R.  Co.  52  Ark.  120;  Verdcry 
v.  Savannah,  F.  dc  W.  R.  Co.  82  Ga.  675;  Baker  v.  Moor,  84 
Ga.  186;  Albert  v.  Sicat  (Sup.  Ct.)  29  X.  Y.  S.  R.  644;  Hooker 
v.  Terpening  (Sup.  Ct.)  29  N.  Y.  S.  R.  818;  Gardi^r  v.  Bank 
of  West  Virginia,  34  W.  Ya.  38;  LJvesey  v.  Festner,  28  Keb. 
333;  Johimm  v.  Flint,  75  Tex.  379;  Corrigan  v.  Brady,  38 
Mo.  App.  649;  Taylor  v.  Chicago,  M.  cfe  St.  P.  R.  Co.  80  Iowa, 
431;  Von  Glahn  v.  Brennan,  81  Cal.  261;  Monroe  v.  Snow,  131 
111.  126;    United  States  v.  EUlridge,  5  Utah,  161;  Sterling  v. 
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MenriU,  25  HI.  App.  596,  afFd  in  14  West.  Eep.  390, 124  Tl.  522; 
Jfercaniile  Bank  v.  Hawe^  33  Mo.  App.  214;  Elgin  v.  Ilodg^  25 
HI.  App.  630;  Fay  v.  Richards^  30  111.  App.  477;  People  v.  Pea- 
^cock,  5  Utah,  237;  Dyk  v.  De  Young,  133  111.  82;  Besae  v.  Savh 
yer,  28  111.  App.  248. 

Testimony  is  not  merely  cnmnlative  within  the  rule  as  to  a  new 
trial,  where  it  tends  to  prove  a  distinct  fact  not  testified  to  at  the 
trial,  although  other  evidence  may  have  been  introduced  by  the 
moving  party  tending  to  support  the  same  ground  of  claim  or 
-defense  to  which  such  fact  is  pertinent.  Bigelow  v.  SicMes,  75 
Wig.  427;  Howland  v.  Beeves,  25  Mo.  App.  458. 

A  new  trial  wiU  not  be  granted  on  account  of  newly  discovered 
•evidence  of  mere  impeachment.  Hooker  v.  Chicago,  M,  ds  St. 
P.  B.  Co.  76  Wis.  542,  41  Am.  &  Eng.  R.  Cas.  498;  Baker  v. 
Moor,  84  Gra.  186;  Bes%e  v.  Sawyer,  28  111.  App.  248;  Carder  v. 
Bank  of  West  Virginia  (W.  Va.)  11  S.  E.  Rep.  716. 

An  application  for  a  new  trial  on  the  ground  of  newly  discov- 
ered evidence  is  properly  denied  where  the  point  to  which  the 
•evidence  relates  was  not  considered  a  material  question  either  by 
the  plaintiff  or  defendant  on  the  first  trial,  and  a  retrial  will  open 
the  whole  case  for  a  second  trial.  Grace  v.  McArthur,  78  Wis. 
-641. 

In  an  action  to  quiet  title,  newly  discovered  evidence  of  a  tax 
title  acquired  pendente  lite  is  not  a  sufficient  ground  for  a  new 
trial.     Miller  v.  Zuco,  80  Cal.  257. 

A  motion  for  a  new  trial  on  the  ground  of  newly  discovered 
evidence  will  be  denied  where  the  affidavit  averring  the  existence 
of  new  facts  contains  nothing  tending  to  show  the  facts  alleged. 
Wilson  V.  Johnson,  74  Wis.  337. 

Where  the  evidence  is  dubious  and  conflicting,  the  Supreme 
Oourtof  California  will  not,  although  it  may  differ  in  opinion  from 
the  lower  court,  revise  the  discretion  of  the  court  below,  in  granting 
or  refusing  a  new  trial,  unless  there  is  abuse.  Tmylor  v.  Mc Kin- 
ley,  4  Cal.  104;  Watson  v.  McClay,  4  Cal.  288;  Walton  v.  Maguire, 
17  Cal.  92;  OvUaha/n  v.  Starhuck,  21  Cal.  413;  Mills  v.  Barney, 
22  Cal.  248;  Hathaway  v.  Brady,  23  Cal.  124;  Bolton  v.  Stew- 
art, 29  Cal.  617;  Kile  v.  TxM,  32  CaL  339;  Phelps  v.  Union 
Copper  Mvn.  Co.  39  Cal.  407;  Lorenzana  v.  Camarillo,  41  Cal. 
468;  Simpson  v.  Pacific  Mut.  L.  Ins.  Co.  44  Cal.  141;  G-reen  v. 
Lake  Superior  Picse  Co.  46  Cal.  408;  Altschvl  v.  Doyle,  48  Cal. 
50 


786  LAW    OF   EVIDENCB   IN   CIVIL   CASES. 

536;  Marhle  v.  J^ay,  49  Cal.  586;  Doherty  v.  Enterprise  Min^ 
Co.  50  Cal.  187. 

It  is  at  all  times  a  grave  question  for  an  appellate  court  U> 
reverse,  on  the  ground  of  error,  an  order  made  by  the  trial  judge 
setting  aside  the  verdict  as  against  the  weight  of  evidence.  Ban- 
non  V.  McOrane^  13  Jones  &  S.  517. 

New  trial  will  be  granted  on  ground  that  verdict  is  against  evi- 
dence, where  the  evidence  is  conflicting.  White  v.  TodcCs  V,  W. 
Co.  8  Cal.  443,  68  Am.  Dec.  338;  Templin  v.  I(ywa  C%ty,  14 
Iowa,  59,  81  Am.  Dec.  455;  Wilcoxson  v.  Burton,  27  Cal.  228, 8T 
Am.  Dec.  66;  St.  Louis,  J.  dt  C.  R.  Co.  v.  Terhime,  50  111.  151, 
99  Am.  Dec.  504;  Edrington  v.  Kiger,  4  Tex.  89;  StcUe  v.  Igo^ 
21  Mo.  459;  Whitney  v.  State,  8  Mo.  165;  StaU  v.  Earlow,  21 
Mo.  446;  State  v.  Mix,  15  Mo.  153;  Cram^e  v.  Sayre,  6  N.  J.  L.. 
133.  But  see  Rev.  Stats.  Mo.  1879,  §  1966.  The  rule  has  been 
laid  down  in  the  following  cases,  chiefly  capital:  Ad/mis  v.  Peo- 
ple, 47  111.  376;  Reins  v.  People,  30  HI.  256,  273;  People  v. 
Douglass,  4  Cow.  26,  38;  StaU  v.  Babcock,  1  Conn.  401;  Coker 
V.  State,  20  Ark.  53;  BiUmsky  v.  Sta/te,  3  Minn.  427,  431;  State 
V.  Miller,  1  Dev.  cfe  B.  L.  500,  509;  People  v.  Bonney,  19  Cal. 
426;  State  v.  Brannon,  45  Mo.  329;  State  v.  Barton,  19  Mo.  227; 
Caw  V.  People,  3  Neb.  357;  StaU  v.  Harris,  12  Nev.  414. 

This  rule  is  subject  to  qualifications  which  will  be  explained 
hereafter,  chief  among  which  is  this:  That  an  unexplained  sepa- 
ration in  cases  where  the  jury  are  required  by  law  or  by  practice 
to  be  kept  together,  creates  a  presumption  against  the  integrit}' 
of  the  verdict,  such  as]  calls  for  the  granting  of  a  new  triaL 
Thomp.  &  M,  Juries,  §  313. 

In  the  earlier  periods  of  our  history,  and  in  some  sections  of 
the  country  at  the  present  time  public  accommodations  have  been 
so  inadequate  at  the  places  of  holding  courts  that  it  has  been 
found  extremely  diflScult,  and  sometimes  wholly  impossible,  to- 
keep  jurors  together  and  entirely  isolated  from  the  public,  pend- 
ing these  adjournments  or  during  their  deliberations.  Hence 
another  rule  has  sprung  up  which  in  some  of  the  states  is  com- 
mon to  all  cases,  in  others  not  admitted  in  capital  cases,  and  in 
others  not  admitted  in  any  cases  of  felony;  and  it  is  this:  That  the 
mere  fact  that  jurors  have  separated  from  each  other  or  from  the 
officer  having  them  in  charge  during  adjournments  of  the  court, 
or  pending  their  deliberations,  is  not  ground  for  a  new  triaL 
Something  more  must  be  shown  sufficient  to  cast  a  reasonable  sus- 
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picion  upon  the  purity  of  their  verdict.  Hex  v.  Kinnea/r^  2 
Bam.  &  Aid.  462;  Rex  v.  Woolf,  1  Chit.  401;  RagUmd  v.  WHIs, 
6  Leigh,  1;  Bums  v.  Paine^  8  Tex.  159;  State  v.  O^Brien^  7  K 
I.  336;  Berry  v.  State,  10  Ga.  511,  524;  JH^elson  v.  State,  32  Tex 
71;  StaU  v.  Zy«e,  5  Ired.  L.  58,  62;  Walcefidd  v.  StaU,  41  Tex 
556;  Jack  v.  /Si^fe,  26  Tex.  1;  State  v.  Turner,  26  La.  Ann.  573 
iS&jfe  V.  Madoil,  12  Fla.  151;  State  v.  J^oo?,  (Ja.  Dec.  pt.  1,  p.  35 
Heiser  v.  Fan  2?yA^,  27  Iowa,  359;  Crook  v.  Walters,  4  Iowa,  72 
Miller  v.  Mabon,  6  Iowa,  456;  Smith  v.  Thompson,  1  Cow.  221 
Stutsman  v.  Ba/rringer,  16  Ind.  363;  Porter  v.  /Stofe,  2  Ind.  435 
If  the  court  can  see  from  the  whole  case  that  no  error  ha& 
been  committed  by  the  presiding  judge  prejudical  to  the  com- 
plaining party,  and,  upon  the  whole  case  the  verdict  appears  to  be 
right,  the  court  will  not  grant  a  new  trial.  BoUwa^gen  v.  Roll' 
v)agen,  3  Hun,  143,  n.  See  Apthorp  v.  Comstock,  2  Paige,  482^ 
2  L.  ed.  997;  Van  Alst  v.  Hunter,  5  Johns.  Ch.  148, 1  L.  ed.  1038; 
Lameing  v.  Russell,  2  N.  T.  563,  13  Barb.  510;  Clayton  v.  Jar- 
rington,  33  Barb.  144.  The  motion  for  a  new  trial  in  equity 
cases  in  which  issues  have  been  framed  and  sent  to  the  circuit  for 
trial  by  a  jury  is  addressed  to  the  discretion  of  the  court  which 
directed  the  trial  of  the  issues;  and  such  court  may  grant  or  deny 
the  motion  for  reasons  which  would  not  be  sufficient  to  induce  or 
authorize  a  like  decision  in  an  action  at  law.  Clayton  v.  Yarring- 
ton,  33  Barb.  145. 


CHAPTER  XXIII. 

DUTY  OF  THE  JURY  IN  WEIGHING  EVIDENCE. 

§  321.    What  Consideration  Should  Influence. 

a.  Consistency  and  Probability. 

b.  Importance  of  Demeanor. 

c.  Jury  Judges  of  Value  of  Evidence. 

d.  And  of  the  Credibility  of  Witnesses. 

e.  Maxim,  FcUsus  in  U7W,  Falsus  in  Omnibus, 
i.  Views  of  New  York  Suprems  Court. 

g.  Judge's  Charge,  Weight  of. 

h.    Various  Matters  Influencing  Deliberations. 

i.    Weight  and  Sufficiency. 

§  321.  What  Consideration  Should  Influence. 

a.  Consistency  and  Probability. — There  are  two  things  which 
must  never  be  lost  sight  of  when  weighing  testimony  of  any  kind. 
1.  The  consistency  of  the  diflferent  parts  of  the  narration.  2. 
The  possibility  or  probability,  the  impossibility  or  improbability, 
of  the  matters  related,  which  afford  a  sort  of  corroborative  or 
counter  evidence  of  those  matters.  By  probability  is  meant  the 
likelihood  of  anything  to  be  true,  deduced  from  its  conformity  to 
our  knowledge,  observation  and  experience.  When  a  supposed 
fact  is  so  repugnant  to  the  laws  of  nature,  assumed  for  this  pur- 
pose to  be  fixed  and  immutable,  that  no  amount  of  evidence 
could  induce  us  to  believe  it,  such  supposed  fact  is  said  to  be 
impossible,  or  physically  impossible.  There  is  likewise  moral 
impossibility,  which,  however,  is  nothing  more  than  a  high 
degree  of  improbabiUty. 

As  the  knowledge,  observation,  and  experience  of  men  vary  in 
every  imaginable  degree,  their  notions  of  possibility  and  proba- 
bility might  naturally  be  expected  to  differ;  and  we  continually 
find  that,  not  only  are  the  most  opposite  judgments  formed  as  to 
the  credence  due  to  alleged  facts,  but  that  a  fact  which  one  man 
considers  both  possible  and  probable,  another  holds  to  be  physically 
impossible.  With  respect  to  this  kind  of  impossibility  our 
notions  will  be  more  or  less  accurate  according  to  our  acquaint- 
ance with  the  laws  of  nature;  for  many  phenomena  in  apparent 
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violation  of  her  laws  have  been  found,  on  examination,  to  be  the 
regular  consequences  of  others  previously  unknown.  The  judicial 
proceedings  of  modem  times  are  conducted  on  the  assumption 
that  the  laws  of  nature  are  fixed  and  immutable,  not  from  dis- 
belief in  miraculous  interposition,  but  because  such  interposition 
is  unquestionably  rare,  and  it  would  be  dangerous  in  the  highest 
degree,  if  tribunals  were  allowed  to  adopt  its  supposed  occur- 
rence as  a  principle  of  decision.    Best,  Ev.  §§  4,  5. 

b.  Importance  of  Demeanor. — "A  consideration  of  the 
demeanor  of  the  witness  upon  the  trial,"  says  one  of  our  books  (1 
Stark.  Ev.  (3d  ed.)  547;  (4th  ed.)  822,  823),  "and  of  the  man- 
ner of  giving  his  evidence,  both  in  chief  and  upon  cross-examina- 
tion, is  oftentimes  not  less  material  than  the  testimony  itself.  An 
overforward  and  hasty  zeal  on  the  part  of  the  witness  in  giving 
testimony  which  will  benefit  the  party  whose  witness  he  is,  his 
exaggeration  of  circumstances,  his  reluctance  in  giving  adverse 
evidence,  his  slowness  in  answering,  his  evasive  replies,  his  affec- 
tation of  not  hearing  or  not  understanding  the  question,  for  the 
purpose  of  gaining  time  to  consider  the  effect  of  his  answer;  pre- 
cipitancy in  answering,  without  waiting  to  hear  or  to  understand 
the  nature  of  the  question;  his  inability  to  detail  any  circum- 
stances wherein,  if  his  testimony  were  untrue,  he  would  be  open 
to  contradiction,  or  his  forwardness  in  minutely  detailing  those 
where  he  knows  contradiction  to  be  impossible;  an  affectation  of 
indifference  are  all  to  a  greater  or  less  extent  obvious  marks  of 
insincerity.  On  the  other  hand,  his  promptness  and  frankness  in 
answering  questions  without  regard  to  consequences,  and  espe- 
cially his  unhesitating  readiness  in  stating  all  the  circumstances 
attending  the  transaction,  by  which  he  opens  a  wide  field  for 
contradiction  if  his  testimony  be  false,  are,  as  well  as  numerous 
others  of  a  similar  nature,  strong  internal  indications  of  his  sin- 
cerity." This,  however,  nmst  be  taken  with  some  qualification. 
"A  witness,"  says  a  modem  writer  (Ram.  Facts,  pp.  183,  184), 
"may  be  very  honest,  although  his  demeanor  is,  in  some  respects, 
open  to  censure,  and  deserves  rebuke.  Constitution  of  mind, 
habit,  maimer  of  life,  may  give  him  a  coarse,  blunt  tongue,  and  a 
manner  in  appearance,  yet  not  meant  to  be,  uncivil  or  disrespect- 
fuL  Such  a  rough,  unrefined  nature  or  carriage  may  well  consist 
with  a  habit  of  speaking  the  truth,  with  an  abhorrence  of  false- 
hood, and  a  wish  and  determination  to  give  true  evidence.    .    .    . 
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Demeanor  consisting  in  confusion,  embarrassment,  hesitation  in 
replying  to  questions,  and  even  vacillating  or  contradictory  an- 
swers, is  not  necessarily  a  proof  of  dishonesty  in  a  witness, 
because  this  deportment  may  arise  from  bashf ulness  or  timidity, 
and  may  be  the  natural  and  inevitable  effect  of  an  examination  by 
a  skillful,  practiced,  perhaps  unscrupulous  advocate,  whose  aim  in 
his  questions  is  to  entangle,  entrap,  and  stupefy  the  witness,  and 
cause  him  to  say  and  unsay  anything  or  everything.  It  may  not 
be  good  behavior  in  a  witness  to  suffer  his  .eyes  to  wander  about 
the  court  while  he  is  imder  examination,  but  this  condnct  may 
not  be  unnatural  in  the  midst  perhaps  of  an  entirely  new  scene  to 
him,  and  the  distraction  of  mind  occasioned  by  that  employment 
of  his  eyes  may  well  cause  him,  on  returning  to  his  duty,  to 
answer  hastily,  and  without  consideration.  But  in  all  this  tibiere 
may  be  no  intentional  disrespect  to  the  court,  and  the  witness 
notwithstanding  may  be  a  very  honest  one.  Again,  it  happens  to 
all  persons  occasionally,  without  thought,  to  nse  one  word  for 
another,  making  the  sense  very  different  from  what  was  intended; 
unconsciously  we  say  that  we  did  not  mean  to  say.  In  Uke  man- 
ner, a  witness  may  inadvertently  contradict  himself."     Best's  Ev. 

§21. 

The  capacity  of  a  party  to  give  a  faithful  account  of  things 

depends  on, — 1.  The  opportunities  he  has  had  of  observing  the  mat- 
ters he  narrates.  2.  His  powers,  either  natural  or  acquired,  of 
perception  and  observation;  and  here  it  is  important  to  ascertain 
whether  he  is  a  discreet,  sober-minded  person,  or  imaginative  and 
imbued  with  a  love  of  the  marvellous,  and  also  whether  he  lies 
under  any  bias  likely  to  distort  his  judgment.  3.  Whether  the 
circumstances  he  narrates  were  likely  to  attract  his  attention,  in 
consequence  of  their  importance,  either  intrinsically  or  with  rela- 
tion to  himself. 

"  Where  the  chemist  and  the  physician  see  a  dangerous  poison, 
the  kitchen-maid  may  see  nothing  more  than  an  immaterial  flaw 
in  one  of  her  pans,  the  cook  may  behold  an  innocent  means  of 
recommending  herself  to  the  palate  through  the  medium  of  the 
eye.  Where  the  botanist  sees  a  rare,  and  perhaps  new  plant,  the 
husbandman  sees  a  weed;  where  the  mineralogist  sees  a  new  ore, 
pregnant  with  some  new  metal,  the  laborer  sees  a  lump  of  dirt, 
not  distinguishable  from  the  rest,  unless  it  be  by  being  heavier 
and  more  troublesome."  1  Benth.  Jud.  Ev.  164,  165;  Best,  Ev. 
§22. 
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c.  Jury  Judges  of  Yalue  of  Eyidence* — An  exhaustive 
review  of  juridical  comment  and  suggestions,  and  an  equally 
thorough  examination  of  the  text-books  bearing  upon  the  subject, 
has  failed  to  disclose  a  more  discrimiaating  and  accurate  summary 
of  the  rules  of  construction,  which  are  supposed  to  assist  the 
-average  juror  in  estimating  the  credibility  of  evidence,  than  have 
been  tabulated  in  section  2061  of  the  California  Code  of  Civil 
Procedure.  That  section  is  believed  to  embody  the  prevailing 
sentiment  of  the  American  judiciary  as  regards  this  topic,  and 
.as  it  successfully  exhibits  the  best  efforts  at  condensation,  we 
incorporate  the  section  with  the  text. 

"  The  jury,  subject  to  the  control  of  the  court,  in  the  cases  speci- 
fied in  tiiis  Code,  are  the  judges  of  the  effect  and  value  of  evi- 
dence addressed  to  them,  except  when  it  is  declared  to  be  con- 
clusive. They  are,  however,  to  be  instructed  by  the  court  on  all 
proper  occasions. 

"  1.  That  their  power  of  judging  of  the  effect  of  evidence  is  not 
Arbitrary,  but  to  be  exercised  with  legal  discretion,  and  in  subor- 
dination to  the  rules  of  evidence; 

"  2.  That  they  are  not  bound  to  decide  in  conformity  with  the 
declarations  of  any  number  of  witnesses,  which  do  not  produce 
conviction  in  their  minds,  against  a  less  number  or  against  a  pre- 
;8umption  or  other  evidence  satisfying  their  minds; 

"  3.  That  a  witness  false  in  one  part  of  his  testimony  is  to  be 
•distrusted  in  others; 

"  4.  That  the  testimony  of  an  accomplice  ought  to  be  viewed 
with  distn{8t,  and  the  evidence  of  the  oral  admissions  of  a  party 
with  caution; 

"  5,  That  in  civil  cases  the  affirmative  of  the  issue  must  be 
proved,  and  when  the  evidence  is  contradictory  the  decision 
must  be  made  according  to  the  preponderance  of  evidence;  that 
in  criminal  cases  guilt  must  be  established  beyond  reasonable 
-doubt; 

"  6.  That  evidence  is  to  be  estimated  not  only  by  its  own  intrinsic 
weight,  but  also  according  to  the  evidence  which  it  is  in  the 
power  of  one  side  to  produce,  and  of  the  other  to  contradict;  and 
therefore, 

"  7.  That  if  weaker  and  less  satisfactory  evidence  is  offered  when 
it  appears  that  stronger  and  more  satisfactory  was  within  the  power 
of  the  party,  the  evidence  offered  should  be  viewed  with  distrust." 
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d.  Credibility  of  Witnesses. — An  unintentional  mistake  re- 
specting a  material  fact  may,  and  nsnally  does  affect  the  general 
credit  of  the  witness  to  a  greater  or  less  degree,  but  it  is  often  the 
case,  nnder  such  circumstances,  that  no  sufficient  cause  exists  for 
disregarding  his  testimony  respecting  other  material  matters. 
People  V.  Strong^  30  Cal.  156.  The  court  properly  refused  to 
instruct  the  jury  "  that  if  they  believed  any  witness  had  upon  the 
stand  willfully  sworn  falsely  in  respect  to  any  matter  material  to 
the  issue,  on  trial,  they  should  disregard  his  testimony  altogether." 
People  V.  Hicka^  53  Cal.  354;  followed  in  People  v.  Soto^  59  Cal. 
369.  The  above  rule  does  not  apply  to  false  testimony  given  in 
some  other  action  or  proceeding.  .  GarroU  v.  Spro/gue^  59  CaL 
655.  Nor  does  "false"  mean  "mistaken,"  it  means  willfully 
false.    People  v.  Spra^ue^  53  Cal.  491. 

A  feigned  accomplice  does  not  require  corroboration.  People 
v.  Farrea,  30  Cal.  317;  Com.  v.  Williams,  22  Pick.  476;  C<mi.  v. 
Dovytiing,  4  Gray,  29;  1  Greenl.  Ev.  §  382.  The  evidence  neces- 
sary to  corroborate  an  accomplice,  under  the  Penal  Code,  §  1111, 
need  not  be  evidence  tending  to  establish  the  precise  facts  U> 
which  the  accomplice  testified.  It  is  sufficient  if  it  tends  to  con- 
nect  defendant  with  the  commission  of  the  offense.  Hudson  v. 
Irwin,  50  Cal.  460. 

It  is  the  rule  in  all  civil  cases  that  issues  of  fact  are  to  be  deter- 
mined by  a  preponderance  of  evidence.  This  applies  to  fraud  as 
well  as  to  any  other  issues  {Ford  v.  Chambers,  28  Cal.  13;  BuL- 
lard  V.  His  Creditors,  56  Cal.  600);  and  to  actions  for  slander. 
Merk  v.  Gdzheuser,  50  Cal.  631. 

e.  Falsus  in  Uno^  Falsus  in  Oinnibus. — There  is  a  certain 
degree  of  suggestiveness  embodied  in  the  maxim  above  quoted,, 
that  is  indelibly  associated  with  any  extended  consideration  of  the 
weight,  sufficiency,  and  effect  of  evidence.  It  is  impossible  to- 
estimate  the  exact  degree  of  damage  a  false  witness  may  create 
as  against  the  party  for  whom  he  may  appear;  and  it  is  quite  use- 
less to  speculate  upon  the  degree  of  suspicion  that  always  accom- 
panies the  disclosure  of  perjured  testimony;  hence,  while  the 
judicial  mind  is  far  from  harmonious  as  to  the  effect  these  disclos- 
ures should  produce  upon  the  testimony  given,  many  indications 
show  a  substantial  agreement  to  repudiate  the  sweeping  effect, 
given  to  such  testimony  by  the  maxim  quoted;  my  only  object  in 
referring  to  it  in  this  connection  is  to  indicate  the  restrictions- 
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and  limitations  that  accompany  it  rather  than  to  indorse  the  impli- 
cations a  literal  translation  of  the  language  would  suggest. 

1  Views  of  New  York  Supreme  Court. — It  was  conceded  by 
the  New  York  supreme  court  that  the  general  rule  is,  that  the 
question  of  the  credibility  of  a  witness  belongs  to  the  jury  (see  Con- 
radY.  WHUamSj  6  Hill,  444);  but  that  rule  is  limited  by  another, 
that  if  the  jury  find  that  the  witness  has  sworn  corruptly  false  in 
one  material  thing,  they  shall  pronounce  him  false  in  his  whole 
testimony,  and  utterly  disregard  it;  and  the  maxim  above  quoted 
was  relied  upon. 

And  the  court  held  that  it  was  error  for  the  trial  court  to 
charge  that  it  was  competent  to  convict  on  the  uncorroborated 
and  unsupported  testimony  of  the  witness;  and  error  also  for  it 
to  refuse  to  charge  that  the  jury  ought  not  to  convict  upon  hi& 
unsupported  evidence.  The  question  arose  again  in  Pease  v. 
Smithy  61  N.  Y.  477,  and  a  distinction  is  there  taken  which  seems 
to  us  to  be  sound,  and  which  can  be  properly  applied  to  the  case 
before  us.  It  was  there  held  by  the  learned  Commission  of 
Appeals  that  it  was  not  error  to  refuse  to  charge  that  where  a 
witness  is  false  as  to  one  statement  the  jury  ought  not  to  place 
implicit  reliance  upon  his  other  statements;  and  that  the  court,  in 
such  cases,  can  only  caution  the  jury  to  weigh  the  testimony  with 
care  and  close  scrutiny.  It  was  also  said,  that  the  maxim  quoted 
applies  only  where  truth  has  been  intentionally  disregarded. 
It  is  partially  conceded  that  there  would  be  an  exception  to  the 
rale  first  stated,  if  the  witness  is  shown  to  be  guilty  of  perjury, 
though  not  convicted.  The  same  learned  court,  in  Place  v. 
Minster y  65  N.  Y.  89,  says,  that  the  cases  which  hold  that  the 
testimony  of  a  witness  who  contradicts  himself,  or  who  is  im- 
peached by  the  testimony  of  others,  must  be  rejected  by  the 
court,  cannot  be  regarded  as  law  in  that  State  (and  see  White  v. 
McLean,  67  N.  Y.  670).  And  in  Wilkins  v.  EarU,  44  N.  Y. 
172,  it  is  said  that  in  a  case  of  contradictory  statements,  the  jury 
must  believe  that  the  evidence  is  willfully  false  in  some  particulars^ 
before  they  are  authorized  to  discredit  the  whole  testimony  of  a 
witness.  And  the  rule  is  stated  in  Starkie  on  Evidence  (see  p. 
.873),  in  general  terms,  not  discordant  with  these  decisions  of  the 
Commission  of  Appeals,  in  this  wise :  "  It  follows  that  a  witness 
who  gives  false  testimony  as  to  one  particular  cannot  be  credited 
as  to  any;  this  principle  does  not  extend  to  the  total  rejection  of 
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a  witness  whose  misrepresentation  has  resulted  from  mistake  or 
infirmity  and  not  from  design  .  .  ."  Here  is  the  distinction 
between  a  corrupt  falsehood  and  an  undesigned  mis-statement. 
And  the  purport  of  the  remark  of  Story, «/;,  speaking  of  the  maxim 
quoted,  in  The  Santisdma  Trinidad^  20  II.  S.  7  Wheat. 
328,  339,  5  L.  ed.  465,  468,  is,  that  it  may  be  properly  applied  in 
those  cases  only,  where  a  witness  speaks  to  a  fact,  with  reference 
to  which  he  cannot  be  presumed  liable  to  mistake.  And  see  Scm- 
dera  v.  iLdgh^  2  Harr.  &  McH.  380.  Now  we  are  not  called  upon 
in  the  case  in  hand  to  say  what  is,  or  should  be  the  rule  in  the 
case  of  a  witness,  of  whom  it  is  apparent  that  he  has  sworn  cor- 
ruptly false.  Here,  the  most  that  can  be  claimed  is,  that  some 
testimony  of  the  defendant  was  shown  to  be  untrue;  it  was  not 
made  plain  that  the  defendant  must  have  corruptly  given  it. 
Unless  the  referee  thought  that  the  defendant  had  corruptly 
sworn  false  in  some  particular,  we  cannot  say  that,  as  matter  of 
law,  he  was  bound  to  disregard  his  testimony  m  toto.  The  reason 
of  the  maxim  invoked  by  the  appellant  appears  in  the  words  of 
Badger,  speaking  as  amicus  curim^  in  8ta/te  v.  Jim^  1  Dev.  L. 
508,  "  that  the  jury  had,  as  to  the  particular  case,  judicially  ascer- 
tained the  corruption  of  the  witness,  and  therefore,  as  to  that  case, 
the  result  was  the  same  as  in  all  cases  where  the  corruption  was 
judicially  ascertained  by  a  conviction  for  perjury."  If  a  witness 
has  been  theretofore  convicted  of  perjury,  he  is  not  competent  as 
a  witness;  the  jury  ought  to  be,  and  cannot  but  be  satisfied  there- 
by of  his  unworthiness  to  testify;  and  if  a  jury  clearly  see  that  a 
witness,  in  a  case  on  trial  before  them,  has,  in  that  case  or  in  a 
prior  one,  sworn  corruptly  false,  they  can  but  be  satisfied  of  his 
utter  unreliability,  and  they  ought  to  disregard  all  the  testimony 
given  by  him  to  them.  And  with  instruction  to  that  purport,  a 
jury  cannot  well  go  astray.  Thus  we  see  that  the  question  of 
guilt  or  innocence  of  corruptly  false  utterance  is  primarily  for 
the  tribunal  before  which  the  witness  appears  and  to  which  his 
testimony  is  addressed.  If  there  is  room  for  doubt  as  to  that 
guilt,  the  tribunal  may  consider  the  testimony  of  the  witness 
which  is  not  overborne  by  contradiction  or  otherwise;  and  a  court 
of  review  cannot  say,  as  matter  of  law,  that  if  a  verdict  or  other 
conclusion  is  founded  upon  that  testimony,  there  was  no  evidence 
to  sustain  it.     Deering  v.  Metcalfe  74  N.  Y.  501. 

For  further  comment  upon  this  important  topic  the  practitioner 
is  referred  to  the  recent  case  of  the  People  v.  Moett^  68  How.  Pr. 
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467.  Judge  Westbrook  in  delivering  the  opinion  of  the  court 
says :  "  If  a  jury  are  convinced  of  the  intentional  falsity  of  evi- 
dence and  such  willful  perjury,  committed  for  the  purpose  of 
deceiving  and  misleading  them,  has  destroyed  their  confidence  in 
the  truthfulness  of  the  man  and  of  his  whole  story,  it  is  their  legal 
-duty  then  to  reject  his  entire  testimony  as  proving  nothing." 

g.  Judge's  Charge^  Weight  of. — The  judge  instructs  hypo- 
thetically  upon  whatever  state  of  facts  there  is  evidence  tending 
to  prove.  It  is  error  for  him  to  submit  to  the  jury  a  fact,  or  state 
of  facts,  which  there  is  no  evidence  tending  to  prove,  or  to  give 
an  instruction  with  reference  to  a  state  of  facts  not  in  evidence. 
Swwnk  V.  Nichols^  24  Ind.  199;  Ewing  v.  jRunkle,  20  HI.  448; 
Caughlin  v.  People,  18  111.  266;  Galena  db  C.  U,  H,  Co.  v.  Jacobs,  20 
111.  478;  ITannson  v.  Cachelm,  27  Mo.  26;  State  v.  Harrison,  5 
Jones  L.  115;  Smith  v.  Sasser,  5  Jones  L.  388;  Powell  v.  JSradlee, 
"9  Gill  &  J.  221;  JBemdon  v.  Bryant,  39  Miss.  336;  Oliver  v. 
State,  39  Miss.  526;  Cothran  v.  State,  39  Miss.  541;  Dlckerson  v. 
Johnson,  24  Ark.  251;  JeffersonviUe  R,  Go.  v.  Swift,  26  Ind.  459; 
Wehster  GoUege  v.  Tyler,  35  Mo.  268;  Dula  v.  Cowles,  4  Jones 
L.  519;  Comrs.  of  Beaufort  v.  Duncan,  1  Jones  L.  234;  Bo7id  v. 
Hall,  8  Jones  L.  14;  Gobh  v.  Fogalmam,,  1  Ired.  L.  440;  Sutton 
V.  Madre,  2  Jones  L.  320;  Urket  v.  GoryeU,  5  Watts  &  S.  61; 
SwiHand  v.  Holgate,  8  Watts,  385;  Jones  v.  Wood,  16  Pa.  25; 
Andrews  v.  Smithwich,  20  Tex.  Ill;  Manwell  v.  Briggs,  17  Yt. 
176;  Evans  v.  Mengel,  1  Pa.  68;  Haines  v.  Stoxifer,  10  Pa.  363; 
SartweU  y.  Wilcox,  20  Pa.  117;  Bogle  v.  Kreiizer,  46  Pa.  465; 
KeUo  V.  Townsend,  13  Tex.  140;  Her  die  v.  Bilger,  47  Pa.  60; 
Gilchrist  v.  Rogers,  6  Watts  &  S.  488;  Wakefield  v.  Smithwicky 
4  Jones  L.  827.  But  in  order  to  justify  him  in  giving  an  instruc- 
tion predicated  upon  a  supposed  state  of  facts,  it  is  not  necessary 
that  he  should  be  entirely  satisfied  of  the  existence  of  such  facts, 
but  if  there  is  any  evidence  from  which  the  jury  may  infer  them 
to  be  true,  it  is  his  duty  to  declare  the  law  thereon  {Flournoy  v. 
Andrews,  5  Mo.  513;  Bradford  v.  Pearson,  12  Mo.  71);  and  it 
is  not  error  for  him  to  do  so,  even  where  the  evidence  is  very 
slight.  Gamp  v.  Phillips,  42  Ga.  289.  He  ought  not,  however, 
to  give  instructions  upon  trifling  and  indiflferent  statements  irrele- 
vant to  the  issue  {Dickerson  v.  Johnson,  24  Ark.  251);  nor  leave 
a  fact  to  the  jury  based  upon  evidence  which  goes  no  further 
than  to  raise  a  mere  guess,  possibility  or  conjecture  as  to  the 
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truth  of  what  is  claimed.    Cdtib  v.  Fogalman^  1  Ired.  L.  440;  Sut- 
ton V.  Madre^  2  Jones  L.  320. 

The  judge  opens  any  hypothetical  statement  with  the  formal 
words,  "  If  the  jury  believe  from  the  evidence."  To  use  only  the 
words,  "  If  the  jury  believe,"  without  conveying  to  their  minds 
that  they  are  to  found  their  belief  on  the  evidence  is  an 
objectionable  way  of  giving  an  instruction  {Mathews  v.  Hani' 
ilton,  23  111.  470;  Toledo,  W.  <&  W.  R.  Go.  v.  Ingraham,  77 
111.  309);  but,  as  juries  are  supposed  to  have  some  small  trace  of 
sense,  there  is  a  presumption  that  they  know  that  they  are  to  find 
from  the  evidence,  and  accordingly  it  is  not  necessary  to  repeat 
this  expression  at  every  turn  in  the  charge.  Toledo,  W,  dk  W.  M. 
Co.  V.  Ingraham,  77  111.  309;  MiUer  v.  Balthasser,  78  111.  302. 
See  Thompson,  Charging  the  Jury,  §  62. 

No  instructions  should  be  given,  which  are  not  relevant  to  facts, 
which  there  is  evidence  tending  to  prove.  In  many  cases,  the 
giving  of  instructions  has  been  held  error.  Gist  v.  Loving,  60 
Mo.  487;  Huffmaai  v.  AcHey,  34  Mo.  277;  LiMis  v.  St.  Louis,  K. 
C.  <ik  N.  R.  Co.  64  Mo.  464;  Krech  v.  Pacific  Railroad,  64  Mo. 
172;  ^Veil<md  y.Weylcmd,  64  Mo.  168;  Clark  v.  St  Louis,  K.  C. 
iSb  N,  R.  Co.  64  Mo.  440. 

It  should  be  borne  in  mind  in  this  connection  that  an  appellate 
court  will  never  reverse  a  decision  on  the  sole  ground  that  the 
trial  court  refused  to  instruct  the  jury  upon  an  issue  of  fact  which 
was  not  raised  by  the  pleadings  and  in  support  of  which  no  evi- 
dence has  been  elicited.  Sta;te  v.  Harris,  59  Mo.  650;  Barr  v. 
Armsifi'ong,  56  Mo.  577;  Winters  v.  Hannibal  <&  St.  J.  R,  Co.  3i> 
Mo.  468;  HamilUm  v.  Russell,  5  U.  S.  1  Cranch,  309,  2  L.  ed. 
118;  Chirac  v.  ReinecJcsr,  27  U.  S.  2  Pet.  613,  625,  7  L.  ed.  538, 
642;  Clarke  v.  Kownslar,  35  U.  S.  10  Pet.  657,  9  L.  ed.  571^ 
Rhett  V.  Poe,  43  U.  S.  2  How.  458,  11  L.  ed.  338;  Harper  v. 
Smith,  1  Cranch,  C.  C.  495;  Chicago  dk  A.  R.  Co.  v.  UHey,  38 
111.  410;  State  v.  Rash,  12  Ired.  L.  382;  State  v.  Stouderman,  6- 
La.  Aim.  286;  Thompson  v.  Shannon,  9  Tex.  536;  Hibler  v.  Me- 
Cartney^  31  Ala.  501;  Breeze  v.  State,  12  Ohio  St.  146;  StaU 
BoAik  V.  Williams,  6  Ark.  156;  Paschal  v.  Davis,  3  Ga.  256; 
Mayes  v.  Parish,  11  B.  Mon.  38;  Edelin  v.  Sanders,  8  Md.  118;, 
America7i  Transp.  Co.  v.  Moore,  6  Mich.  368;  Snyder  v.  WiU,  15 
Pa.  59;  Croft  v.  State,  6  Humph.  317;  Storey  v.  Brennan,  15  J>I. 
Y.  524;  Rouse  v.  Lewis,  4  Abb.  App.  Dec.  121;  State  v.  Arthur^ 
23  Iowa,  430;  Cowles  v.  Bacon ^  21  Conn.  451;  People  v.  Roberts^ 
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«  Cal.  214;  Whitner  v.  Hcmdiny  12  Fla.  18;  Henry  v.  Jones^  1 
Idaho,  48;  Packer  v.  Cockayne^  8  G.  Greene,  111;  Rice  v.  Rice^ 
€  Ind.  100;  State  v.  McCurry,  63  N.  C.  33;  Harvey  v.  Skipwith, 
16  Gratt.  405;  Dv>yer  v.  Dunbar,  75  II.  S.  6  Wall.  318, 18  L.  ed. 
489;  Ming  v.  Bank  of  United  States,  24  U.  S.  11  Wheat.  59,  6 
L  ed.  419;  Conner  v.  /Stofe,  4  Yerg.  137;  AUe/n  v.  Wana/inaker, 
31  N.  J,  L.  370;  iT^  Zbri  v.  Price,  5  Sandf .  542. 

h.  Tarious  Matters  Inflnencing  Deliberations. — I  will  con- 
clude my  observations  upon  this  topic  by  a  brief  tabulation  of 
some  of  the  principles  that  should  actuate  a  jury  in  determining 
the  weight  and  sufficiency  of  evidence;  as  a  preliminary,  however, 
it  mast  be  observed  that  the  indicia  of  each  case  furnish  in  most 
instances  the  controlling  data. 

Positive  testimony  on  a  given  point  always  predominates  over 
negative  testimony  on  the  same  point.  Socola  v.  Chess-Carley 
Co.  39  La.  Ann.  344;  Southern  Kcmsaa  H.  Co.  v.  Hinsdale,  38 
Kan.  507. 

Where  there  is  a  conflict  of  testimony,  and  one  testified  posi- 
tively to  a  thing  within  his  peculiar  knowledge  or  information, 
and  the  testimony  of  the  other  is  a  mere  denial  of  that  which  is 
not  within  his  peculiar  knowledge  or  infonnation,  the  positive 
testimony  will  generally  prevail  over  the  negative.  Au  v.  New 
York,  L.  jE  cfe  W.  R.  Co.  29  Fed.  Kep.  72. 

In  general  the  jury  should  consider  that  a  negative  cannot  be 
proved  or  testified  by  witnesses.  (2  Inst.  662.)  But  this  rule 
does  not  apply  where  one  party  charges  another  with  a  palpable 
omission  or  breach  of  duty.  In  such  a  case  the  person  who  makes 
the  charge  is  bound  to  prove  it,  though  it  may  involve  a  negative, 
for  it  ifi  one  of  the  first  principles  of  justice  not  to  presume  that  a 
person  has  acted  illegally  till  the  contrary  is  proved.  Where  the 
presumption  of  law  is  in  favor  of  a  defendant,  then  the  plaintiflE 
must  disprove  the  defense,  though  he  may  have  to  prove  a  nega- 
tive. 1  Phil.  Ev.  chap.  VII.  §  4;  Kapalje  &  Lawrence,  Law  Diet. 
pUe  "  Negative." 

**  It  is  not  a  maxim  of  law  that  a  negative  is  incapable  of  proof. 
When  the  negative  ceases  to  be  a  simple  one, — ^when  it  is  qualified 
by  time,  place,  or  circumstance, — much  of  the  objection  is  re- 
moved; and  proof  of  a  negative  may  reasonably  be  required  when 
the  qualifying  cu-cumstances  are  the  dii-ect  matter  in  issue,  or  the 
affirmative  is  either  probable  in  itself,  or  supported  by  a  presump- 
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tion,  or  peculiar  means  of  proof  are  in  tte  hands  of  the  party 
asserting  the  negative.     .     ,     .     When  a  presumption  is  in  favor 
of  a  party  who  asserts  the  negative,  it  affords  an  additional  reason 
for  casting  the  burden  of  proof  on  his  adversary;  it  is  when  a  pre- 
sumption is  in  favor  of  the  party  who  asserts  the  affirmative  that 
its  effect  becomes  visible,  as  the  opposite  side  is  then  bound  to 
prove  his  negative.     One  class  of  exceptions  to  the  rule  that  the 
burden  of  proof  rests  on  the  party  holding  the  affirmative,  includes 
the  cases  in  which  the  plaintiff  grounds  his  right  of  action  upon  a. 
negative  allegation  which  is  an  essential  element  in  his   case. 
.     •     .     So,  where  the  negative  allegation  involves  a  charge  of 
criminal  neglect  of  duty,  or  fraud,  or  the  wrongful  violation  of 
actual  lawful  possession  of  property,  the  party  making  the  allega- 
tion must  prove  it;  for  in  those  cases  the  presumption  of  law  is  in. 
favor  of  the  party  charged.     Best,  Ev.  (Am.  ed.  1883)  §§  270^ 
273,  276,  cases;  1  Greenl.  Ev.  §§  78,  80;  Colorado  C.  db  L  Co,  v. 
United  States,  123  U.  S.  317,  31  L.  ed.  186  (1887);  1  Whart  Ev. 
§  356,  cases."    Anderson,  Law  Diet,  title  "  Negative." 

In  equity,  direct  and  positive  denials  in  answer  under  oath 
must  be  disproved  by  more  than  one  witness,  or  by  one  witness 
and  corroborating  circumstances,  in  order  that  complainant  may 
have  a  decree.  Southern  Develojpment  Co,  v.  Silva,  125  XT.  S* 
247,  31  L.  ed.  678. 

Evidence  admitted  for  a  specific  purpose  only  cannot  be  used 
for  any  other.     Cayon  v.  Dwelling  House  Ins,  Co,  68  "Wis.  510. 

Evidence  adduced  and  received  must  be  restricted  to  the  issues 
presented  by  the  pleadings.  Lawler  v.  Cosgrove,  39  La.  Ann.. 
488. 

Evidence  received,  although  not  admissible  for  the  purpose  for 
which  it  was  adduced,  because  not  within  the  issues  raised,  may  be- 
considered  and  given  effect  for  any  other  purpose  which  is  within 
such  issues.     Ihid. 

An  instrument  admitted  in  evidence  over  objection  may  be  used 
by  the  party  objecting.     Bemiaud  v.  Beecher,  71  Cal.  38. 

If  there  is  no  preponderance  of  evidence  the  party  on  whom 
the  burden  rests  must  fail.  ButUr  v.  Chicago  db  N'.  W,  R.  Co,  71 
Iowa,  206. 

Expert  testimony  should  be  received  and  acted  upon  with  great 
caution.      United  States  v.  Pendergast,  32  Fed.  Kep.  198. 

The  testimony  of  an  expert  witness  must  be  considered  like  all 
other  testimony;  it  must  be  tried  by  the  same  tests  and  receive 
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such  weight  as  the  witness  is  entitled  to  in  connection  with  all  the 
circumstances  of  the  case.  Cho/ndler  v.  Thompson^  30  Fed.  Rep.  38. 

Opinion  of  medical  experts,  based  upon  testimony  not  believed 
by  the  jury,  and  manifestly  in  conflict  with  established  facts,  may 
be  discarded  by  the  jury,  who  may  rest  upon  the  actual  knowledge 
of  an  adverse  witness.  Stone  v.  Chicago  <k  W.  M.  Ri  Go.  9  West, 
Kep.  596,  66  Mich.  76. 

Expert  testimony  is  not  entitled  to  the  same  weight  as  the  tes- 
timony of  persons  who  speak  concerning  matters  within  their 
personal  observation.  United  States  v.  Pendergast,  32  Fed,  Rep, 
198. 

A  witness  who  has  acquired  knowledge  in  a  particular  art  by 
long  experience  must  generally  be  considered  more  competent  to 
give  an  intelligent,  intelligible  and  satisfactory  opinion  about  his 
vocation  than  scientific  experts  can  give,  upon  questions  of  science, 
upon  which  opinions  are  often  formed  by  means  of  various  con- 
jectures and  abstract  reasonings.  Cha/ndler  v.  Thompson^  30  Fed, 
Rep.  38. 

The  value  of  expert  testimony  greatly  depends  upon  the  knowl- 
edge, experience,  opportunity  and  capacity  of  the  witness  and 
the  soundness  of  the  reasons  upon  which  his  opinions  are  founded. 
lUd. 

Opinions  given  by  attorneys  are  not  conchisive  as  to  the  value 
of  legal  services,  but  are  to  be  considered  only  in  connection  with 
other  testimony  in  the  case.  Bentley  v.  Brovm^  37  Kan.  14; 
TumiuU  V.  Jiichardson,  14  West.  Rep.  444,  69  Mich.  400. 

The  testimony  of  an  expert  as  to  handwriting  is  simply  an 
expression,  xmder  oath,  of  the  opinion  which  he  entertains;  and 
the  jury  are  not  bound  by  it  any  further  than  it  coincides  with 
their  own  opinions  based  on  their  examination  of  the  handwrit- 
ing, or  on  such  credit  as  they  may  give  it  on  account  of  the 
experience  the  expert  may  have  had  in  comparing  handwriting. 
United  States  v.  MoUoy,  31  Fed.  Rep.  19. 

In  determining  the  weight  of  evidence  of  experts  as  to  the 
value  of  land,  the  jury  may  apply  their  own  general  knowledge. 
Laflin  v.  Chicago,  W.  ds  N.  R.  Co.  33  Fed.  Rep.  415. 

A  written  contract  cannot  be  overcome  upon  the  mere  oppos- 
ing testimony  of  one  party  contradicted  by  the  oath  of  a  disinter- 
ested witness.  Iforth  v.  WiMiams^  12  Cent.  Rep.  369,  120  Pa, 
109, 

Defendant's  uncorroborated  testimony  will  not  overcome  prima 
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facie  evidence  furnished  by  a  judgment  note  supported  by  the 
testimony  of  plaintiff  and  a  witness.  EnglisKs  App.  12  Cent- 
Kep.  164,  119  Pa.  633. 

The  testimony  of  a  single  corporate  officer  should  be  deemed 
legally  insufficient  to  overcome  the  presumption  of  due  execution, 
to  which  the  affixing  of  the  corporate  seal  to  deeds  of  private  cor- 
porations gives  rise.  Parker  v.  Washoe  Mfg.  Co.  8  Cent.  Eep- 
343,  49  N.  J.  L.  465. 

The  evidence  of  fraud  must  be  clear  and  convincing  to  justify 
the  setting  aside  of  a  sale  under  a  trust  deed.  Keiaer  v.  Oa/m- 
mon,  14  West.  Kep.  768,  95  Mo.  217. 

In  patent  cases  it  should  be  remembered  that  the  patentee  starts 
in  an  action  for  infringement  with  the  benefit  of  the  presumption 
of  law  that  he  was  a  first  and  original  inventor  of  that  for  which 
the  letters  patent  were  granted  him,  and  whoever  alleges  the  con- 
trary must  assume  the  burden  of  proof;  and  the  defense  of  want 
of  novelty  or  originality  must  be  made  out  by  evidence  so  clear 
and  satisfactory  as  to  remove  all  reasonable  doubt.  American 
Bell  TelepL  Co.  v.  Globe  Tdeph.  Co.  24  Blatchf.  522,  31  Fed. 
Eep.  729;  Cary  v.  L(y\)eU  Mfg.  Co.  31  Fed.  Eep.  344. 

Adultery  must  ordinarily  be  established  by  circumstantial  evi- 
dence.    Pfisterer  v.  Pfisterer  (Md.)  7  Cent.  Rep.  414. 

The  preponderance  of  evidence  to  secure  a  decision  for  divorce 
on  the  ground  of  adultery  should  be  so  decided  as  to  overcome 
tlie  natural  presumption  of  innocence.  Wagoner  v.  Wagoner 
(Md.)  9  Cent.  Rep.  84. 

The  courts  differ  as  to  the  quantum  of  evidence  to  sustain  a 
plea  of  insanity.     State  v.  Pagels,  10  West.  Rep.  288, 92  Mo.  300. 

Reasonable  notice  of  the  sale  of  real  property  for  the  delin- 
quent taxes  is  an  essential  part  of  the  proceedings  to  deprive  the 
owner  of  his  title  thereto;  and  the  Legislature  cannot  make  the 
tax  deed  conclusive  evidence  of  the  fact  that  the  same  was  duly 
given;  and  the  name  of  the  owner,  when  known  and  entered  on 
the  assessment  roll,  is  a  material  part  of  such  notice.  Marx  v. 
Hanthorn^  30  Fed.  Rep.  579. 

A  reasonable  doubt  is  based  on  reason,  and  is  one  which  is  rea- 
sonable in  view  of  all  the  evidence.  It  does  not  exist  where  one 
has  an  abiding  conviction  of  defendant's  guilt,  such  as  he  would 
be  willing  to  act  upon  in  the  more  weighty  and  important  mat- 
ters relating  to  his  own  affaii-s.  United  States  v.  King^  34  Fed. 
Rep.  302. 


DUTY   OF  THE  JUBY   IN   WEIGHING   BVIDENOE.  SOI 

The  law  does  not  require  that  a  fraudulent  intention  shall  be 
established  by  what  is  known  as  direct  testimony.  Strauss  v. 
Abrahams,  32  Fed.  Hep.  310. 

Where  evidence  of  fraud  consisted  largely  of  the  testimony  of 
^an  aUeged  conspirator  therein,  the  jury  should  carefully  consider 
the  credit  to  be  given  him.  Sil/verthorne  v.  TroxaU  (N.  J.)  10 
Cent.  Hep.  883. 

Fraud  in  making  a  will  must  be  established  by  a  fair  prepon- 
derance of  proof.  Stoutsnburgh  v.  Hopkins,  11  Cent.  Kep.  232, 
43  N.  J.  Eq.  577. 

The  statute  does  not  require  direct  evidence  to  prove  negli- 
l^ence.  Doyle  v.  Boston  <6  A.  JR.  Co.  6  New  Eng.  Rep.  454,  145 
Mass.  386. 

Where  a  case  fairly  depends  upon  the  effect  or  weight  of  tes- 
timony, it  should  never  be  withdrawn  from  the  jury  unless  the 
testimony  be  of  such  a  conclusive  character  as  to  compel  the 
court,  in  the  exercise  of  a  sound  judicial  discretion,  to  set  aside  a 
verdict  rendered  in  opposition  to  it.  Hea  v.  Missouri,  84  U.  8. 
17  Wall.  532,  21  L.  ed.  707;  Phceniv  Ins.  Co.  v.  Doster,  106  U. 
S.  30,  27  L.  ed.  65;  Pasley  v.  Freeman,  3  T.  E.  51,  2  Smith, 
Lead.  Cas.  (9th  Am.  ed.)  1300;  Swift  v.  Winterhotham,  L.  R.  8 
Q.  B.  244. 

L  Weight  and  SufHeiency. — A  finding  for  the  government 
against  the  citizen  may  be  followed  by  deprivation  of  life  or  lib- 
erty, and  hence  the  propriety  of  the  rule  that  no  such  finding 
should  be  made  without  the  strong  and  clear  proof  required  by 
the  rule,  beyond  a  reasonable  doubt.  But  in  a  controversy  be- 
tween man  and  man,  affecting  nothing  but  a  claim  for,  or  a  defense 
to  damages,  and  involving  nothing  but  pecuniary  or  property  in- 
terests, the  reason  of  the  rule  wholly  fails,  and  the  parties  should 
be  on  an  equality  as  to  the  qicantum  of  proof  required  to  establish 
any  material  fact.  The  tendency  of  modern  decisions  in  other 
states  is  to  the  view  we  have  taken.  Kane  v.  Hibemia  Ins.  Co. 
39  N.  J.  L.  697;  Welch  v.  Jugenheiner,  56  Iowa,  11,  41  Am. 
Rep.  77;  Behrens  v.  Qermania  Ins.  Co.  58  Iowa,  26;  Blaeser  v. 
Milwaukee  Mechanics  Mut.  Ins.  Co.  37  Wis.  31;  Thayer  v. 
Boyle,  30  Me.  475;  ElioU  v.  Van  Buren,  33  Mich.  51,  20  Am. 
Rep.  668;  Gordon  v.  Parmalee,  15  Gray,  416;  Folsoin  v.  Brawn, 
25  N.  H.  114;  Bmdish  v.  Bliss,  35  Vt.  326;  Prather  v.  Mich^ 
igan  Mut.  L.  Ins.  Co.  (Ind.)  7  Rep.  293. 
51 
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There  are  two  classes  of  cases  recognized  as  requiring  different 
rales  of  proof;  first,  criminal  cases,  and  second,  civil  cases,  or,  to- 
speak  more  accurately,  cases  not  criminal.     In  all  cases  criminal 
the  jury  must  be  satisfied  of  guilt  not  merely  by  a  preponderance- 
of  proof,  but  beyond  a  reasonable  doubt.     Li  cases  not  criminal 
they  may  be  satisfied  by  a  preponderance  of  proof.     And  where 
only  a  preponderance  will  sufiice,  if  it  satisfies  the  jury,  courts^ 
have  no  means  of  further  discrimination,  and  the  law  does  not 
require  it.     Courts,  where  they  pass  upon  facts,  and  jurors  also^ 
in  their  findings,  will  usually  scrutinize  testimony  more  closely 
when  it  is  conflicting,  or  when  it  stands  against  common  pre- 
sumptions.   We  are  not  so  easily  satisfied  in  some  cases  as  in 
others.     But  the  discussion  of  these  probabilities  belongs  to  the- 
domain  of  fact  and  not  of  law,  and  the  tribunal  passing  upon 
facts  must  judge  of  their  weight  in  each  case.     The  rule  of  the- 
criminal  law  rests  upon  its  own  peculiar  reasons,  and  has  become 
settled.     But  in  cases  not  criminal,  and  involving  no  crimmal 
judgment  and  punishment,  the  court  cannot  require  the  jury  to 
disregard  any  preponderance  of  evidence  which  convinces  them. 
Wathina  v.  WaUiice^   19  Mich.   47;  JEUioU  v.  Yam,  Buren^  33- 
Mich.  49;  Semon  v.  People^  42  Mich.  141. 

Direct  or  conclusive  evidence  is  never  necessary  to  show  reason- 
able care,  but  want  of  such  care  may  be  established  by  circum- 
stantial evidence.  Carver  v.  Detroit  <&  S.  PI.  Pood  Co.  69- 
Mich.  616. 

When  no  question  of  fraud  or  undue  influence  is  involved  but 
only  that  of  mental  capacity,  proof  that  testator  wrote  or  dictated 
his  wiU  without  prompting  from  others  makes  a  very  strong  case  in 
favor  of  men  of  mental  capacity,  if  the  will  itself  is  intelligible 
and  consistent,  and  disposed  of  all  his  property,  with  nothing^ 
upon  the  face  of  it  to  indicate  mental  unsoundness.  Spratt  v^ 
Sprattj  76  Mich.  384. 

A  variance  between  the  pleadings  and  proof,  which  is  not 
shown  to  have  surprised  or  prejudiced  the  defense,  should  be  dis- 
regarded.    Pohhina  V.  Diggins^  78  Iowa,  521. 

Evidence  of  the  general  habits  of  a  man,  which  is  of  a  negative 
character,  consisting  of  testimony  that  the  witness  never  saw  him 
intoxicated,  cannot  outweigh  positive  evidence  to  the  contrary. 
JEim^  Z.  Ins.  Co.  v.  Davey^  40  Fed.  Rep.  911. 

The  rule  that,  in  the  consideration  of  the  evidence  of  equally 
credible  witnesses,  afiirmative  testimony  is  entitled  to  more  w^eight 
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than  negative  testimony,  is  not  applicable  where  a  bell  or  whistle 
was  listened  for  within  hearing  distance  and  not  heard.  Annac- 
her  V.  Chicago,  R.  L  <&  P.  JR.  Co.  (Iowa)  47  N.  W.  Kep.  68. 

A  reasonable  doubt  is  an  honest,  substantial  misgiving,  gen- 
erated by  the  insufficiency  of  the  proof,  which  fails  to  convince 
the  judgment  and  conscience  of  the  jury  and  satisfy  their  candid 
reason  as  to  the  guilt  of  the  accused.  United  States  v.  CwrpevdeTy 
41  Fed.  Rep.  330. 

A  judgment  which  substantially  convicts  a  defendant  of  for- 
gery should  be  rendered  against  a  person  of  unimpeached  charac- 
ter, only  where  evidence  unerringly  points  in  that  direction, 
Amett  V.  ffill  (Sup.  Ct.)  33  N.  Y.  S.  R.  982. 

A  long  delay  in  suing  for  personal  injuries,  although  not  suf- 
ficient to  be  a  statutory  bar,  may  be  considered  by  the  jury  as  a 
circumstance  against  the  plaintiff,  Shadock  v.  Alpine  PI.  Road 
Go.  79  Mich.  7. 

Slight  proofs  make  out  a  prima  facie  case  where  a  negative  is  to 
be  proved.    Buaaell  v.  McDowell,  83  Cal.  70. 

Where  the  witnesses  are  equally  credible  and  their  testimony 
otherwise  entitled  to  equal  weiglit,  greater  weight  and  credit 
should  be  given  to  those  who  swear  positively  to  a  fact  than  those 
who  swear  negatively  or  to  a  want  of  knowledge  or  recollection. 
Georgia  Pac.  R.  Co.  v.  Freeman,  83  Ga.  683. 

It  is  not  necessary  to  prove  an  indebtedness  by  the  items  of 
account  between  the  parties,  but  it  may  be  shown  by  the  admis- 
sion of  the  debtor,  or  by  any  other  competent  evidence.  Hirsch 
V.  Richardson  (Miss.)  7  So.  Rep.  323. 

Very  cogent  evidence  is  required  to  overcome  the  presump- 
tion that  the  parties  in  making  a  deed  truly  set  forth  the 
causes  which  lead  to  its  execution,  where  in  the  deed  itself  the 
reasons  for  making  it  and  these  considerations  for  which  it  is 
granted  are  fully,  and  clearly  expressed.  Barton  v.  Bank  of 
New  South  Wales,  L.  R.  15  App.  Cas.  379. 

Evidence  that  the  defendant  in  a  libel  suit  was  a  corporation  or- 
ganized for  the  purpose  of  printing  and  publishing  newspapers,  etc., 
and  that  the  newspaper  in  which  the  libel  was  printed  was  published 
at  the  place  of  business  of  defendant,  is  sufficient  to  put  the  de- 
fendant upon  its  defense  and  justify  a  iinding  that  it  published 
the  libeL     Marx  v.  Press  Pub.  Co.  (Sup.  Ct.)  34  N.  Y.  S.  R. 

316. 
A  decree  of  divorce  cannot  be  based  alone  upon  testimony  of 
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the  plaintiff's  wife  corroborated  by  the  admissions  of  the  husband, 
under  Mansf.  Dig.  (Ark.)  §  1561.  Scarborough  v.  Scarborough 
(Ark.)  14  S.  W.  Rep.  1098. 

The  rule  that  positive  evidence  is  entitled  to  more  weight  than 
negative  evidence,  is  not  binding  on  the  jury  where  some  wit- 
nesses testify  that  they  heard  the  bell  of  an  engine  ringing,  and 
others  testify  that  they  did  not.  Mv/rray  v.  Missouri  Paxi.  R.  Co, 
101  Mo.  236. 

There  is  no  inflexible  rule  by  which  it  can  be  detennined  what 
evidence  shall  be  sufficient  to  establish  an  agency  in  any  given 
case,  but  any  evidence  tending  to  prove  the  agency  is  admissible 
even  though  not  full  and  satisfactory.  Tebbetts  v.  Levy  (City  Ct. 
N.  Y.)  34  N.  Y.  S.  R.  58. 

Testimony  which,  although  consisting  largely  of  conclusions^ 
went  in  without  objection  on  that  ground  must,  as  against  a  mo- 
tion for  nouBuit,  be  considered  as  sufficient  to  establish  the  facts  to 
prove  which  it  was  introduced.  Gordon  Hardware  Co,  v.  San 
Francisco  &  S.  R.  Co.  86  Cal.  620. 

Rights  under  an  important  contract  formally  executed  under  seal 
cannot  be  enjoined  unless  a  perfectly  clear  case  of  fraud  or  mutual 
mistake  of  fact  is  made  out.  Automatic  Phonograph  Ex,  Co, 
V.  North  American  Phonograph  Co,  45  Fed.  Rep.  1. 

Evidence  that  before  a  train  passed  there  was  no  fire,  but  that 
sparks  were  flying  from  the  smokestack  when  it  passed,  and  soon 
afterwards  a  fire  broke  out,  and  a  live  piece  of  coal  about  one 
inch  long  and  three  quarters  of  an  inch  thick  was  found  near  by, 
is  sufficient  evidence  that  a  fire  which  broke  out  about  that  time 
was  set  by  the  train.  White  v.  Chicago^  M,  <J&  St,  P,  R.  Co.  (S. 
D.)  9  L.  R.  A.  824. 

Evidence  of  a  fraudulent  misrepresentation  inducing  the  exe- 
cution of  a  written  instrument  must  be  clear  and  convincing  to 
warrant  a  disregard  of  its  terms.  Rarr  v.  Chandler^  47  K.  J. 
Eq.  532. 


CHAPTER  XXIV. 

ALTERATIONS  IN  THE  RULES  OF  EVIDENCE. 

m 

§  322.  All  Rules  Within  the  Purview  of  Legislative  Power, 

a.  Retroactive  Laws  ConstitutionaL 

b.  lUtMtrations  of  the  Principle. 

§  322.  All  Rules  Within  Pnrview  of  Legislatiye  Power. 

a.  Betroactiye  Laws  Constitutional. — Statutes  changing  the 
rules  of  evidence,  are  construed  to  be  prospective.  The  rules  of 
evidence  which  govern  the  courts  in  the  trial  of  causes,  fall  with- 
in the  purview  of  the  legislative  power,  and  where  there  is  no 
prohibition  in  the  Constitution  of  the  State,  of  laws  changing 
such  rules  with  respect  to  pending  cases,  statutes  may  have  such 
a  retroactive  effect.  In  general,  where  the  Constitution  contains 
an  inhibition  of  retrospective  laws,  the  restriction  applies  to  stat- 
utes of  this  character.  Where  they  change  the  rules  respecting 
the  competency  of  testimony  offered,  or  the  character  or  amount 
of  evidence  necessary  in  suits  involving  the  title  to  real  estate, 
and  such  statutes  are  intended  by  their  express  terms  to  affect 
titles  already  in  litigation,  they  clearly  fall  within  the  prohibition 
as  retrospective  laws.  Watty  v.  Kennedy^  2  Yerg.  554.  In 
criminal  jurisprudence,  they  are  prohibited  as  ex  post  foKsto  laws. 
But  where  such  legislative  acts  are  not  so  prohibited,  their  opera- 
tion will  not  be  extended,  by  implication,  to  cover  pending  con- 
troversies as  where  the  Statute  required  any  warranty  of  lands 
lying  within  a  particular  district,  in  order  to  maintain  a  promis- 
sory action  against  adverse  occupants,  to  prove  actual  presence 
by  himself  or  agent  on  the  land,  within  two  years  prior  to  the 
institution  of  the  suit,  the  Statute  was  held  not  to  apply  to  cases 
pending  at  the  time  of  its  enactment,  for  the  reason  that  such 
intention  was  not  clearly  expressed  and  the  language  of  the  Act 
did  not  require  such  a  construction  in  order  to  give  effect  to  its 
provisions.  Bedford  v.  Shilling^  4  Serg.  &  R.  401.  Wade, 
Retroactive  Laws,  §  47. 

b.  Illustrations  of  the  Principle. — It  must  also  be  evident 
that  a  right  to  have  one's  controversies  determined  by  existing 
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rules  of  evidence  is  not  a  vested  right.  These  rules  pertain  to 
the  remedies  which  the  State  provides  for  its  citizens;  and  gen- 
erally in  legal  contemplation  they  neither  enter  into  and  consti- 
tute a  part  of  any  contract,  nor  can  be  regarded  as  being  the 
essence  of  any  right  which  a  party  may  seek  to  enforce.  Like 
other  rules  affecting  the  remedy,  they  must  therefore  at  all  times 
be  subject  to  modification  and  control  by  the  Legislature.  Ken- 
dall V.  Kingston^  5  Mass.  533;  Ogden  v.  Saunders^  25  U.  S.  12 
Wheat.  849,  6  L.  ed.  653,  per  Marshall,  (7A.  J,;  Fales  v.  Wads- 
worthy  23  Me.  553;  Kamey  v.  Paisley^  13  Iowa,  89;  Ccm,  v. 
WUlia/ms,  6  Gray,  1;  JSickox  v.  TaUinan^  38  Barb.  608;  Welib  v. 
Den,  58  U.  S.  17  How.  576,  15  L.  ed.  35;  Pratt  v.  JaneSy  25  Yt. 
303. 

The  changes  which  are  enacted  may  lawfully  be  made  applica- 
ble to  existing  causes  of  action,  even  in  those  states  in  which 
retrospective  laws  are  forbidden.  For  the  law  as  changed  would 
only  prescribe  rules  for  presenting  the  evidence  in  legal  contro- 
versies in  the  future;  and  it  could  not  therefore  be  called  retro- 
spective, even  though  some  of  the  controversies  upon  which  it 
may  act  were  in  progress  before-  It  has  accordingly  been  held 
in  New  Hampshire  that  a  statute  which  removed  the  disqualificar 
tion  of  interest,  and  allowed  parties  to  suits  to  testify,  might  law- 
fully apply  to  existing  causes  of  action.  Rich  v.  FlanderB,  39 
N.  H.  323.  A  very  full  and  satisfactory  examination  of  the 
whole  subject  will  be  found  in  this  case.  To  the  same  effect  is 
Southwick  V.  Southwieky  49  N.  Y.  510.  So  may  a  statute  which 
modifies  the  common  law  rule  excluding  parol  evidence  to  vary 
the  terms  of  a  written  contract  {Gibhis  v.  GaZe^  7  Md.  76),  and  a 
statute  making  the  protest  of  a  promissory  note  evidence  of  the 
facts  therein  stated.    JFales  v.  Wadsworth^  23  Me.  553. 

These  and  like  cases  wiU  sufficiently  illustrate  the  general  rule 
that  the  whole  subject  is  under  the  control  of  the  Legislature 
which  prescribes  such  rules  for  the  trial  and  determination,  as 
well  of  existing  as  of  future  rights  and  controversies,  as  in  its 
judgment  will  most  completely  subserve  the  ends  of  justice. 
Ogden  v.  Saunders,  25  XJ.  S.  12  Wheat.  249,  6  L.  ed.  618;  Webb 
V.  Ben,  58  XJ.  S.  17  How.  577,  15  L.  ed.  36;  Ddaplaine  v.  Cook, 
7  Wis.  54;  Kendall  v.  Kingston,  5  Mass.  534;  TowUr  v.  Chair 
terton,  6  Bing.  258. 

A  strong  instance  in  illustration  of  legislative  control  over  evi- 
dence will  be  found  in  the  laws  of  some  of  the  states  in  regard  to 
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<50iiveyance  of  lands  upon  sales  to  satisfy  delinqaent  taxes.    Inde- 
pendently of  special  statutory  rules  on  the  subject,  such  convey- 
ances would  not  be  evidence  of  title.     They  are  executed  under  a 
-statutory  power;  and  it  devolves  upon  the  claimant  under  them 
to  show  that  the  successive  steps  which  under  the  Statute  lead  to 
such  conveyance  have  been  taken.     But  it  cannot  be  doubted 
that  this  rule  may  be  so  changed  as  to  make  a  tax  deed  prima 
facie  evidence  that  all  the  proceedings  have  been  regular  and  that 
the  purchaser  has  acquired  under  them  a  complete  title.     Hamd 
v.  BaUou,  12  N.  Y.  543;  Forles  v.  Halsey,  26  K  Y.  53;  Ddor 
j>lavne  v.  CooTc^  7  Wis.  54;   AUen  v.  Armstronff^  16  Iowa,  508 
Adams  v.  Beetle^  19  Iowa,  61;  Amherg  v.  Rogers^  9  Mich.  332 
Lumaden  v.  Cross^  10  Wis.  289;  Lacey  V.  Davia^  4  Mich.  140 
Wri^kt  V.  Dwaham^  13  Mich.  414;   Abbott  v.  Lmdenbower^  42 
Mo.  162,  46  Mo.  291.    The  rule  once  established  may  be  abolished, 
-even  as  to  existing  deeds.     Hickox  v.  Taihncm^  38  Barb.  608. 

The  burden  of  proof  is  thereby  changed  from  one  party  to  the 
other;  the  legal  presumption  which  the  Statute  creates  in  favor  of 
the  purchaser  being  sufficient,  in  connection  with  the  deed,  to  es- 
tablish his  case,  unless  it  is  overcome  by  countervailing  testimony. 
Statutes  making  defective  records  evidence  of  vaUd  conveyances 
are  of  a  similar  nature;  and  these  usually,  perhaps  always,  have 
reference  to  records  before  made,  and  provide  for  making  them 
competent  evidence  where  before  they  were  merely  void.  See 
Webb  V.  Den,  58  U.  S.  17  How.  577,  15  L.  ed.  36. 

But  they  divest  no  title,  and  are  not  even  retrospective  in  char- 
SMSter.  They  merely  establish  what  the  Legislature  regards  as  a 
reasonable  and  just  rule  for  the  presentation  by  the  parties  of 
their  rights  before  the  courts  in  the  future. 

But  there  are  fixed  bounds  to  the  power  of  the  Legislature  over 
this  subject  which  cannot  be  exceeded.  As  to  what  shall  be  evi- 
dence, and  which  party  shall  assume  the  burden  of  proof  in  civil 
cases  its  authority  is  practically  unrestricted,  so  long  as  its  regula- 
tions are  impartial  and  uniform;  but  it  has  no  power  to  establish 
rules  which  under  pretense  of  regulating  the  presentation  of  evi- 
dence go  so  far  as  altogether  to  preclude  a  party  from  exhibiting 
his  rights.  Except  in  those  cases  which  fall  within  the  familiar 
doctrine  of  estoppel  at  the  common  law,  or  other  cases  resting 
upon  the  like  reasons,  it  would  not,  we  apprehend,  be  in  the 
power  of  the  Legislature'  to  declare  that  a  particular  item  of  evi- 
dence should  preclude  a  party  from  establishing  his  rights  in  op. 
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position  to  it.  In  judicial  investigations  the  law  of  the  land  re- 
quires an  opportunity  for  a  trial  {Tift  v.  Ghriffin^  5  Qa.  185;  L^^3 
V.  Charlton,  23  Wis.  482;  Conway  v.  CaUe,  37  111.  89);  and  there 
can  be  no  trial  if  only  one  party  is  suffered  to  produce  his  proofs. 
The  most  formal  conveyance  may  be  a  fraud  or  a  forgery;  public 
officers  may  connive  with  rogues  to  rob  the  citizen  of  his  prop- 
erty; witnesses  may  testify,  or  officers  certify  falsely;  and  records 
may  be  coliusively  manufactured  for  dishonest  purposes;  and  that 
legislation  which  would  preclude  the  fraud  or  wrong  being  shown 
and  deprive  the  party  wronged  of  all  remedy,  has  no  justification 
in  the  principles  of  natural  justice  or  of  constitutional  law.  A 
statute,  therefore,  which  would  make  a  tax  deed  conclusive  evi- 
dence of  a. complete  title  and  preclude  the  owner  of  the  original 
title  from  showing  its  validity,  would  be  void,  because  being  not 
a  law  regulating  evidence,  but  an  unconstitutional  confiscation  of 
property.  GToe^>eck  v.  Sedey,  13  Mich.  329;  Case  v.  Dean,  16 
Mich.  13;  White  v.  Flynn,  23  Ind.  46;  CorUn  v.  HiU,  21  Iow% 
70;  Abbott  V.  Lindmbower,  42  Mo.  162,  46  Mo.  291.  And  see 
the  well-reasoned  case  of  McCready  v.  Sexton,  29  Iowa,  356» 
Also  Wright  v.  Cradlebaugh,  3  Nev.  349.  As  to  how  far  the 
Legislature  may  make  the  tax  deed  conclusive  evidence  that  mere 
irregularities  have  not  intervened  in  the  proceeding,  see  Smith  v. 
Cleveland,  17  Wis.  556;  Allen  v.  Armstrong,  16  Iowa,  508.  Un- 
doubtedly the  Legislature  may  dispense  with  mere  matters  of 
form  in  the  proceeding  as  well  after  they  have  taken  place  as  be- 
fore; but  this  is  quite  a  different  thing  from  making  tax  deeds 
conclusive  on  points  material  to  the  interest  of  the  property 
owner.     People  v.  Mitchell,  45  Barb.  212. 

It  is  not  competent  for  the  Legislature  to  compel  an  owner  of 
land  to  redeem  it  from  a  void  tax  sale,  as  a  condition  on  which  he 
shall  be  allowed  to  assert  his  title  against  it.  Conway  v.  Cabbie, 
37  111.  82;  Sart  v.  Henderson,  17  Mich.  218;  Wilson  v.  McKennay 
52  111.  44;  Reed  v.  Tyler,  56  111.  292;  Dean  v.  Borchsenius,  30 
Wis.  236.  But  it  seems  that  if  the  tax  purchaser  had  paid  taxes 
and  made  improvements  the  payment  for  these  may  be  made  a 
condition  precedent  to  a  suit  in  ejectment  against  him.  Pope  v. 
Macon,  23  Ark.  644.  The  case  of  Wright  v.  Cradleba^h,  3 
Nev.  349,  is  valuable  in  this  connection. 

And  a  statute  which  should  make  the  certificate  or  opinion  of 
an  officer  conclusive  evidence  of  the  illegality  of  an  existing  con- 
tract would  be  equally  nugatory.     Youn^g  v.  Bea/rdsley,  11  Paige, 
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93,  5  L.  ed.  68.  An  act  to  authorize  persons  whose  sheep  are 
killed  by  dogs  to  present  their  claims  to  the  selectmen  of  the 
town  for  allowance  and  payment  by  the  town,  and  giving  the 
town,  after  payment,  an  action  against  the  owner  of  the  dog  for 
the  amount  so  paid,  is  void,  as  taking  away  trial  by  jury,  and  as 
authorizing  the  selectmen  to  pass  upon  one's  rights  without  giv- 
ing him  an  opportunity  to  be  heard.  East  Kingston  v.  Towle^  48 
N.  H.  57,  2  Am.  Hep.  174. 

Though  perhaps  if  parties  should  enter  into  a  contract  in  view 
of  such  a  statute  then  existing,  its  provisions  might  properly  be 
regarded  as  assented  to,  and  incorporated  in  their  coiftract,  and 
therefore  binding  upon  them.     Cooley,  Const.  Lim.  (3d  ed.)  426. 

Legislative  power  to  change  rules  of  evidence,  and  the  burden 
of  proof  as  to  rights  existing  or  subsequently  acquired  is  practi- 
cally unrestricted  if  the  rules  established  are  impartial  and  uni- 
form in  application.  Gage  v.  Cari'oher^  14  West.  Eep.  923,  125 
IlL  451. 
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Evidence  in  its  Relction  to  Particular  Facts,  Issues  and  Topics. 

Aside  from  the  insuperable  difficulties  in  the  way  of  treating 
the  rules  of  evidence  and  their  affinities  with  the  various  subdivis- 
ions of  contractual  law,  within  the  limits  of  an  ordinary  text-book 
there  are .  other  reasons  of  a  controlling  nature  which  suggest,  if 
not  imperatively  demand,  the  abandonment  of  any  attempt  at 
extended  exposition  of  evidence  as  applied  to  the  innumerable 
subjects  embraced  within  what  is  distinctly  known  as  the  substan- 
tive law. 

It  is  obvious  that  under  the  most  elaborate  scheme  nothing  like 
a  successful  attempt  could  even  be  projected  which  would  dis- 
close the  entire  field  of  evidence,  while  to  arrange  topically  and 
alphabetically  the  various  sub-headings  of  the  municipal  law, 
would  constitute  in  itself  a  bewildering  performance  and  to 
intelligently  treat  those  subjects  in  all  their  complicated  rela- 
tions with  the  law  of  evidence,  would,  if  allowed  to  be  a  possible 
achievement,  endanger  the  usefulness  of  this  particular  under- 
taking. 

Evidence,  in  its  widest  acceptation,  with  a  thorough  knowledge 
of  the  rules  sanctioning  its  introduction  and  effect,  is  capable  of  a 
diversified  and  almost  endless  use  in  exposing  the  facts,  incidents, 
and  implications  which  surround  the  activities  of  men  and  usually 
constitute  the  gravamen  of  a  legal  controversy.  Rules  that  address 
themselves  with  peculiar  effectiveness  to  an  extended  class  of  both 
civil  and  criminal  actions  can  gain  neither  force  nor  logical  aid 
from  being  tediously  expounded  in  countless  other  actions  that  are 
substantially  of  a  like  nature,  and  it  is  quite  logical  to  assume 
that  a  general  law  must  in  the  very  nature  of  the  term  be  of  gen- 
eral application. 

There  are,  however,  certain  peculiar  phases  of  litigation  that 
require  either  extended  modification  of  the  law  of  evidence,  or 
conversely  great  amplification  of  even  restrictive  views;  thus,  the 
law  will  not  extend  its  aid,  but  rather  oppose  obstacles  to  any 
attempt  at  the  enlargement  of  presumption,  especially  where  there 
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is  an  effort  made  to  rebut  the  force  and  effect  of  that  presumption. 
On  the  contrary,  where  every  ingredient  of  fraud  has  been  dis- 
closed, coupled  with  many  indicia  that  suggest  its  presence,  a  court 
will  relax  every  rule  of  evidence  in  the  effort  to  give  full  scope 
and  play  to  such  evidentiary  facts  as  will  establish  or  tend  to 
•establish  the  fraudulent  intent. 

It  is  then  quit«  apparent  that  a  class  of  intermediate  cases  exists 
which  imperatively  demand  a  limited,  distinguished  or  enlarged 
application  of  the  law  of  evidence,  and  it  is  the  purpose  and  inten- 
tion of  our  concluding  chapters  to  indicate  and  portray  the  sub- 
tleties and  refinements  which  are  applied  to  various  actions  under 
the  civil  law;  it  is  believed  that  by  this  method  of  exegesis  many 
of  the  distinguishing  features,  that  now  characterize  the  various  ap- 
plications-of  evidence  can  be  exposed  and  nearly  every  departure 
from  set  formula  and  established  rule  be  clearly  outlined.  Only  such 
topics  will  be  selected  as  from  their  nature  and  peculiar  characteiis- 
tics  suggest  some  diversity  of  evidentiary  treatment,  and  the  at- 
tempt, while  by  no  means  designed  as  exhaustive,  is  intended  to 
embrace  every  case  that  can  logically  fall  within  the  compass  of 
this  present  scheme  or  within  the  range  of  the  most  extensive  and 
diversified  legal  practice. 

It  may  be  added  that  systematic  effort  is  made  to  exclude  from 
the  following  tabulation  any  case  that  may  be  presumed  to  fall 
within  the  usual  range  of  the  law  of  evidence;  that  is  to  say,  all 
instances  are  avoided  where  by  the  ordinary  application  of  the 
standard  rules,  the  facts  are  capable  of  ascertainment;  it  is  only  to 
the  exceptional  and  irregular  employment  of  these  rules  that  our 
attention  is  directed,  indicating,  without  unnecessary  repetition, 
such  lines  of  action  or  defense,  under  evidentiary  methods,  as  may 
fairly  be  implied  by  the  decisions  cited.  In  all  instances  the  reit- 
eration of  such  stock  expressions  as  "  evidence  is  competent  to 
show,"  "proof  is  relevant  to  establish,"  etc.,  is  avoided  as 
tautological  and  useless — their  application  to  the  principles  which 
they  logically  suggest  being  obvious.  Great  care  is  taken  to  fur- 
nish none  but  the  most  pertinent  illustrations,  so  that  as  the  entire 
body  of  the  substantive  law  is  more  or  less  implicated  with  this 
topic,  our  method  shall  give  the  practitioner  the  greatest  possible 
amount  of  law  within  the  space  allotted. 


CHAPTER  XXV. 

ACCOUNT  BOOKS  IN  EVIDENCE. 

g  323.  Preliminary  Remarks, 

a.  Necessity  for  Rule  Admitting. 

b.  Reasons  for  this  Species  of  Evidence. 

c.  Importa'nce  of  the  Subject. 

d.  Regulated  in  Part  by  Statutory  Enactme)U. 

e.  Suppletory  Oaih  Required  When. 
324.  Rules  Obtaining  in  Various  States. 

a.  The  Rule  Established  in  New  York. 

b.  Hie  Rule  in  Other  Jurisdictions. 

c.  Decisions  of  United  States  Supreme  Court. 

d.  Vosburgh  v.  Thayer  Considered. 

e.  Attitude  of  Georgia  Courts. 

f .  The  Texas  Rule. 

g.  Survival  of  Colonial  Rule. 

h.  Rules  in  the  Different  States  Considered. 
3^5.    What  are  Considered  Books  of  Original  Entry. 

a.  General  Rules. 

b.  Must  Afford  Evidence  of  Busi}iess  Actually  Done* 

c.  Must  Contain  Original  Entries. 

d.  Must  be  Void  of  Suspicious  Circumstances. 

e.  No  Formula  of  Book-keeping  Required. 

f .  Production  of  Books,  Bow  Compelled. 

g.  What  Items  May  be  Properly  Considered. 
h.  Integrity  of  Books,  How  Shown. 

i.  Fairness  of  Prices  Need  Not  be  Shoion. 
j.   Considered  a  Low  Species  of  Evidence. 
k.  Review  of  Authorities. 
1.  Summary  of  Rules. 

§  323.  Preliminary  Remarks* 

a.  Necessity  for  Rule  Admitting. — The  emergencies  of  the 
commercial  world  have  imposed  upon  the  courts  of  this  country 
the  necessity  of  admitting  books  of  account  in  evidence  for  the 
purpose  of  enforcing  tlie  collection  of  just  demands,  and  the 
recognition  of  matters  of  fact  to  which  account  book  entries  so 
frequently  point.     Under  the  stimulus  of  this  necessity,  it  ha«. 
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become  well  settled  by  authority  that  books  of  original  entry 
made  by  the  party  in  the  regular  course  of  business,  may  be 
received  in  evidence,  after  the  party^s  death,  and  a  like  ruling 
obtains  in  the  case  of  entries  made  in  the  due  course  of  business 
by  a  clerk  or  book-keeper  since  deceased,  a  foundation  being  laid 
in  each  instance  for  their  introduction  by  proof  of  the  decedent^s 
handwriting.  Welsh  v.  Barrett^  15  Mass.  380;  Clarke  v.  Rist^  3 
McLean,  494;  Walker  v.  Curtis^  116  Mass.  98;  Fisher  v.  New 
ITark^  67  N.  Y.  73;  Mayson  v.  Beazley,  27  Miss.  106;  Liviiigstoii 
v.  Amoux,  56  N.  Y.  518;  Hoover  v.  Oehr,  62  Pa.  136;  Patrick 
v.  Jack,  82  111.  81;  Bentley  v.  HoUe^iback,  Wright  (Ohio)  169; 
Buckley  v.  Buckley^  12  Nev.  423;  New  Ilaveji  cfe  N.  Co.  v. 
Goodwin,  42  Conn.  230;  State  v.  Phair,  48  Vt.  366. 

b.  Reasons  for  this  Species  of  Evidence. — The  Massachusetts 
Supreme  Court  states  the  reasoning  employed  by  wliieh  account 
books  are  legitimized  as  evidence  by  saying :  "  The  principle 
seems  to  be  founded  in  good  sense  and  in  public  convenience.  What 
a  man  has  said  when  not  under  oath  may  not  in  general  be  given  in 
evidence  when  he  is  dead;  because  his  words  may  be  misconstrued 
and  misrecoUected,  as  well  as  because  it  cannot  be  known  that  he 
was  under  any  strong  motive  to  declare  the  truth.  Yet  tliere  are 
well  known  exceptions  to  this  rule  as  in  questions  concerning 
pedigree.  But  what  a  man  has  actually  done  and  committed  to 
writing  when  under  obligation  to  do  the  act,  it  being  in  the  course 
of  the  business  he  has  undertaken,  and  he  being  dead,  there  seems 
to  be  no  danger  in  submitting  to  the  consideration  of  the  jury." 
Welsh  V.  Barrett,  15  Mass.  380.     The  authorities  indicate  the 

necessity  of  personal  knowledge  of  the  transaction  recorded,  on 
the  part  of  one  making  the  entry  {Long  v.  Conklin,  75  111.  32; 
Peters  v.  GaUagan^  37  Mich.  407);  and  the  entry  must  be  com- 
plete in  itself.  Richa/rdson  v.  Etaery,  23  N.  H.  220;  Mnthes  v. 
Rolnnson,  8  Met.  269;  Hart  yr.  Livingston,  29  Iowa,  217;  AVKewn 
V.  Barksdale,  2  Nott  &  McC.  17;  Cheever  v.  Broxmi,  30  Ga.  004; 
Hand  v.  Grami,  5  Smedes  &  M.  508. 

c.  Importance  of  the  Subject. — This  subject,  once  of  para- 
mount importance  in  any  scheme  of  evidence,  has  been  degraded 
from  its  high  estate  and  reduced  to  a  condition  of  tertiary  import- 
ance. The  wide  expansion  and  acceptance  of  the  doctrine  by 
which  the  real  party  in  interest  is  allowed  to  testify,  is  of  itself 
sufficient  to  overthrow  and  subvert  many  of  the  rules  formerly 
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regulating  the  subject,  and  under  the  liberal  system  which  now^ 
obtains,  by  wliich  a  witness  may  refresh  his  memory  through  the- 
inspection  of  memoranda,  the  last  semblance  of  the  importance 
formerly  accorded  books  of  account,  has  vanished.  Nichols  v. 
Haynes^  78  Pa.  174. 

d.  Regulated  in  Part  by  Statutory  Enactment. — The  entire 
subject  is  frequently  regulated  by  statutory  enactment  which  is 
usually  to  the  effect  that  in  any  civil  action,  suit  or  proceeding, 
the  claim  or  defense  is  founded  on  a  book  account,  any  party  or 
interested  person  may  testify  to  his  account  book,  and  the  items 
therein  contained;  that  the  same  is  a  book  of  original  entries,  and 
that  the  entries  therein  were  made  by  himself  and  are  true  and 
just,  or  that  the  same  were  made  by  a  deceased  person,  or  by  a 
disinterested  person,  a  non-resident  of  the  State  at  the  time  of  the 
trial,  and  were  made  by  such  deceased  or  non-resident  person  in 
the  usual  course  of  trade,  or  of  his  duty  or  employment  to  the 
party  so  testifying,  and  thereupon  the  said  account  book  and 
entries  shall  be  admitted  as  evidence  in  the  case.  Colo.  Eev. 
Stat.  1891,  §  3642. 

Under  statutes  of  a  similar  import,  the  rule  established  by  the 
Colorado  court  obtains,  and  in  all  instances  certain  preliminaiT 
proofs  are  required,  and  where  the  entries  are  made  by  third  per- 
sons not  present  at  the  trial,  such  proofs  are  as  follows,  to  wit : 
That  the  pereon  who  made  them  is  dead  or  a  non-resident  of  the 
State;  if  the  latter,  that  he  wa^  disinterested  when  making  the- 
same,  and  that  they  were  made  by  such  deceased  or  non-resident 
person  in  the  usual  "  course  of  trade  and  of  his  duty  or  employ- 
ment." Proof  of  such  party's  handwriting  is,  of  course,  rendered 
necessary  by  the  foregoing.     FarAngton  v.  Tucker^  6  Colo.  558.. 

In  many  sections  of  the  country  account  books  are  admissible  in 
evidence  as  showing  the  delivery  of  goods  sold,  or  the  perform- 
ance of  work  and  labor.  Karr  v.  Strivers^  34  Iowa,  123;  Bv/rW 
mn  V.  Goodman^  32  Tex.  229. 

e.  Suppletory  Oath  Required  When. — ^The  suppletory  oath 
of  the  party  introducing  the  books  in  evidence  is  usually 
required,  and  where  the  charges  were  originally  made  on  a  slate 
and  transferred  to  the  day-book,  the  day-book  is  treated  as  a  book 
of  original  entry.  Barker  v.  Haskell^  9  Cush.  218;  Morris  v. 
BrlggSj  3  Cush.  342;  Faxoii  v.  HoUis^  13  Mass.  427;  Gibson  v. 
Bailey,  13  Met.  537;  Sinith  v.  Sanford,  12  Pick.  139;  Ewart  v. 


ACCOUNT  BOOKS  IN  EVIDENCE.  815 

MorreH^  5  Harr.  (Del.)  126;  Whitney  v.  Sawyer^  11  Gray,  243;. 
Ogden  v.  MiUeTj  1  Browne  (Pa.)  147;  Forsythe  v.  Nororosa^  5 
Watts,  432.     Contra^  Kessler  v.  IP  Conacky^  1  Eawle,  435. 

§  324.  Rules  Obtaining  in  Yarious  States. 

a.  Rule  Established  in  New  York.—  Voshurgh  v.  Thayer j  12 
Johns.  461,  i&  the  leading  case  in  the  former  State  and  is  still 
cited  with  approbation  by  its  judiciary,  although  the  importance 
that  once  invested  it  has  disappeared.  That  case  decided  in  1815^ 
establishes  that  such  books  are  competent  as  evidence  if  the  party 
introducing  them  establishes  the  following  facts,  viz.: 

1.  That  the  party  had  no  clerk. 

2.  That  some  of  the  articles  charged  had  been  delivered. 

3.  That  the  books  produced  are  the  account  books  of  tho  party. 

4.  He  must  prove  that  he  keeps  fair  and  honest  accounts,  and 
this  proof  must  be  made  by  those  persons  who  have  dealt  with 
him  and  have  settled  from  these  books. 

In  a  note  appended  to  Voshurgh  v,  Thayer^  supra^  it  is  stated 
where  there  are  regular  dealings  between  the  parties  and  it  ifr 
proved  that  the  plaintiff  keeps  honest  and  fair  books,  that  some 
of  the  goods  have  been  delivered,  or  some  of  the  work  performed^ 
and  that  the  plaintiff  keeps  no  clerk,  such  books  are  from  neces- 
sity admissible  in  evidence.  Case  v.  Potter^  8  Johns.  211;  Zm- 
neU  V.  Sutherla/nd^  11  Wend.  568;  Wilmer  v.  Israel^  1  Browne 
(Pa.)  257;  Dxicoign  v.  Schreppel^  1  Yeates,  347;  Spence  v.  Sanders^ 
1  Bay,  119;  Charlton  v.  Lawry^  Mart.  (N.  C.)  26;  Eo^a/  v.  Eakin^ 
Cooke  (Tenn.)  388. 

b.  Rnle  in  Other  Jurisdictions.  —  Books  kept  wholly  by 
book-keepers  who  could  not  remember  anything  about  their  entries, 
except  that  they  were  made  in  the  usual  course  of  business,  are 
admissible.  Bank  of '  Monroe  v.  Cuher^  2  Hill,  531;  Merrill  v. 
Ithaca  cfe  0.  R.  Co.  16  Wend.  586 ;  St/ro\cd  v.  TUton,  3  Keyes, 
139,  4  Abb.  App.  Dec.  324;  SicUee  v.  Mather,  20  Wend.  72^ 
Breinig  v.  Meitzler,  23  Pa.  156;  Ewart  v.  MonnlU  5  Harr.  (Del.) 
126;  Bailey  v.  Barnelly,  23  Ga.  582;  Faxon  v.  Hollis^  13  Mass. 
427;  Kao'r  v.  Stive7*8^  34  Iowa,  123. 

The  practice  of  entering  the  items  on  a  slate  or  on  separate 
pieces  of  paper  and  afterwards  transferring  them  into  a  regular 
book  does  not  affect  the  entries  as  evidence.  Sickles  v.  Mather, 
20  Wend.  72;  HiU  v.  ScoU^  12  Pa.  168;  Wollenweher  v.  Ketter- 
Unusy  17  Pa.  389. 
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The  authorities  are  numerous  which  hold  that  books  containing 
entries  made  by  those  whose  duty  it  was  to  make  them  in  the 
usual  course  of  business,  are  competent  evidence  when  other 
requisites  are  sufficiently  established.  Bank  of  Monroe  v.  Cul/oer^ 
2  Hill,  631. 

The  ledger  of  the  respondent  was  clearly  admissible  within  the 
rule  as  to  the  admission  of  books  of  account  as  evidence.  That 
they  were  transferred  from  a  slate  does  not  affect  their  admissi- 
bility as  evidence.  Faxon  v.  HoUis^  113  Mass.  427;  McGMrick 
V.  Traphagen,  88  N.  Y.  334. 

The  original  rule  required  that  proof  must  be  given  that  the 
party  had  no  clerk,  and  that  qualification  has  not  been  expressly 
overruled,  and  therefore  it  is  best  to  observe  it  in  practice,  not- 
withstanding it  is  evident  that  the  reason  of  the  rule  has  been  dis- 
regarded by  allowing  such  books  as  evidence,  without  calling  a 
party  or  his  foreman  or  agent,  if  he  is  not  strictly  a  clerk.  Jack- 
son V.  Evans^  8  Mich.  479. 

A  later  case  holds  that  books  of  account,  if  verified  by  the 
oath  of  the  party  introducing  them,  are  admissible  in  evidence, 
although  the  entries  were  originally  made  by  a  deceased  clerk. 
Stroud  V.  Tilton^  3  Keyes,  139;  Bland  v.  Warren^  65  N.  C. 
372. 

Entries  by  deceased  persons,  made  in  the  due  course  of  business 
and  pursuant  to  their  ordinary  duties,  are  admissible  in  evidence. 
State  V.  Phair,  48  Vt.  366. 

c.  Decisions  of  the  United  States  Supreme  Court, — From 

a  very  early  period  the  United  States  Supreme  Court  has  main- 
tained an  attitude  of  consistency  as  regards  this  species  of  evi- 
dence that  is  in  entire  accord  with  the  citations  of  the  text. 

In  a  very  recent  case  tlie  court  has  evinced  a  disposition  to  har- 
monize with  decisions  of  the  state  tribunal,  and  hold  that  account 
book  entries  are  admissible  as  part  of  the  res  gestw.  In  Burley 
V.  German  American  Bank^  111  U.  S.  210,  28  L.  ed.  406,  Mr. 
Justice  Blatchf  ord  intimates  that  such  a  doctrine  can  be  sustained, 
but  holds  that  the  entries  must  be  made  before  the  rights  of  the 
parties  had  become  fixed,  otherwise  that  the  proof  is  incompe- 
tent. 

The  reasoning  outlined  by  the  distinguished  judge  has  been 
hinted  at  in  previous  decisions  that  have  come  under  the  notice 
of  the  compiler.  But  in  the  case  above  cited,  the  pure  logic  of  the 
rule  is  so  clearly  indicated  that  it  is  thought  best  to  extend  the  refer- 
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«nce.  In  that  case,  under  the  objection  of  the  defendant,  the 
•court,  at  the  trial,  excluded  entries  made  in  the  books  in  the  Cook 
County  Bank  in  June,  1875,  after  the  plaintiff  was  appointed 
receiver  and  after  the  notes  were  made,  and  after  the  surplus  was 
Appropriated.  The  exclusion  of  these  entries  was  proper.  The 
rights  of  the  defendant  could  not  be  varied  by  entries  thus  made 
because  they  were  not  contemporaneous  entries,  made  in  the  due 
•course  of  business,  as  a  part  of  the  res  gestcB^  but  were  made  by 
one  of  the  parties  after  the  rights  of  the  other  party  had  become 
"fixed- 
Plaintiff's  book  of  original  entries,  made  by  himself  and  his 
-clerk,  relating  to  mercantile  transactions  in  a  foreign  country, 
may  be  put  in  evidence  when  he  has  sworn  to  its  authenticity. 
JSeagrove  v.  Redman^  4  U.  S.  4  Dall.  153,  1  L.  ed.  779. 

Where  the  plaintiff's  clerk,  in  a  deposition,  swore  that  the  sev- 
•eral  articles  of  merchandise  contained  in  an  account  were  sold  to 
defendant  by  the  plaintiff,  and  were  charged  in  the  day-book  by 
the  witness  and  another  person  deceased,  and  that  he  has  referred 
to  the  original  entries  in  the  day-book,  the  account  was  held 
admissible  to  prove  the  sale  and  delivery  of  the  goods.  M^Coul 
v.  Lekamp,  15  U.  S.  2  Wheat.  109,  4  L.  ed.  197. 

The  shop  book  of  a  tradesman  is  evidence  to  charge  the  orig- 
inal debtor  only, — not  one  who  promised  to  see  the  debt  paid. 
PovJMey  v.  Ro%b,  1  U.  S.  1  Dall.  238,  1  L.  ed.  117. 

An  account  of  sales  by  a  factor  in  New  York,  on  proof  of  the 
factor's  handwriting,  was  admitted  in  evidence  in  1768,  in  a  court 
of  Pennsylvania.  Riche  v.  Broadfidd^  1  U.  S.  1  Dall.  16, 1  L. 
«d.  18. 

A  copy  of  entries  in  the  book  of  a  commercial  company  which 
were  made  months  after  the  transactions,  is  not  admissible  in  evi- 
dence when  no  proof  is  offered  that  the  clerk  making  the  entries 
was  in  the  company's  employ  at  the  time  of  the  transactions,  and 
no  oath  made  as  to  the  transactions  themselves.  Yomce  v.  Fairvs^ 
2  U.  S.  2  Dall.  217,  1  L.  ed.  355. 

All  original  entry  in  the  books  of  a  testator  nineteen  years 
before  is  admissible  in  evidence,  without  proving  who  made  it. 
Whether  a  book  of  the  testator  is  an  original  or  not,  may  be  left 
to  the  jury  and  the  book  may  be  put  in  evidence.  Rodman  v. 
Eoop,  1  U.  S.  1  Dall.  85, 1  L.  ed.  47. 

Where  defendant  sued  for  a  balance  due  to  plaintiffs  arising 
52 
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from  an  overdraft  on  the  shipment  of  cattle,  alleges  that  the  ship- 
ment was  made  and  the  draft  drawn  by  him  on  the  faith  of  a  let- 
ter of  credit  for  another  person  mentioned  therein,  and  that  he 
had  no  interest  in  the  cattle  except  for  advances  made,  his  own 
books  are  not  admissible  to  show  that  the  cattle  were  forwarded 
on  account  of  another  person.  MidhaU  v.  Keenouriy  85  U.  S.  18- 
Wall.  342,  21  L.  ed.  808. 

Day-books  and  ledger  kept  by  partners  who  were  merchants 
and  had  no  clerk,  the  entries  in  which  they  testified  to  be  correct,, 
are  proper  evidence  to  prove  the  value  of  goods  in  their  store  at 
the  time  it  was  burned,  where  they  testify  that  they  are  unable 
to  state  such  value  from  recollection.  JEirnxb  Ins.  Co.  v.  WeicUy 
76  U.  S.  9  Wall.  677,  19  L.  ed.  810. 

Footings  of  the  amount  of  stock  of  a  merchant,  taken  from  an 
inventory  book  from  which  they  were  footed  up,  correctly  entered 
upon  an  old  ledger,  and  transferred  to  a  new  one,  are  admissible, 
after  the  old  ledger  had  been  burned,  in  connection  with  proof 
that  they  were  correct  statements  of  the  value  of  the  merchan- 
dise. Republic  F,  Ins.  Co.  v.  Weide  {^^Insurcmce  Cos.  v.  Weides^^y 
81  U.  S.  14  Wall.  375,  20  L.  ed.  894;  ^tna  Ins.  Co.  v.  Weid^,  7^ 
U.  S.  9  Wall.  677,  19  L.  ed.  810. 

Entries  in  books  are  always  explainable,  and  the  truth  of  the 
transaction  may  be  always  shown  independently  of  them.  The 
Patapsco  V.  Bayce  ("  The  Patapsco'')  80  U.  S.  13  WaU.  329,  20- 
L.  ed.  696. 

Entries  made  by  private  parties  are  not  admissible  unless  they 
were  made  contemporaneously  with  the  facts  to  which  they 
relate,  by  parties  having  personal  knowledge  of  the  facts,  and  are 
corroborated  by  their  testimony,  if  living  and  accessible,  or  by 
proof  of  their  handwriting,  if  dead  or  insane,  or  beyond  reach. 
Chaffee  v.  UniUd  States,  86  U.  8.  18  Wall.  516,  21  L.  ed.  908. 

Upon  proof  of  the  death  of  a  clerk  who  made  the  entries  in  an 
account  book,  and  of  hie  handwriting,  the  entries  were  admitted 
in  evidence,  in  connection  with  letters  from  an  agent,  and  tax 
receipts  in  the  name  of  the  agent  to  show  payment  of  taxes  by 
the  principaL  Beamer  v.  Taylor,  68  U.  S.  1  Wall.  637, 17  L.  ed. 
601. 

d.  Yosburgh  v.  Thayer  Considered. — The  mutations  in  our 
legislation  since  1815,  as  tending  to  impair  the  force  of  this 
famous  case,  have  previously  been  referred  to.     It  should  be  added 
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mat  the  rapid  development  of  the  principles  governing  the  res 
gestcR  has  given  an  additional  blow  to  the  primacy  of  this  case, 
and  all  the  elements  combined  of  memoranda  evidence,  testimony 
of  the  party  in  interest,  and  the  admission  of  t^e  account  book  or 
its  entries  as  part  of  the  rea  gestoB  in  the^  case  have  resulted  in 
great  relaxation  of  the  law  as  originally  announced. 

The  New  York  special  term  in  1888,  formally  announced  that 
the  rule  excluding  account  books,  unless  it  was  shown  that  the 
party  kept  no  clerk,  must  be  abandoned,  as  entries  are  now  usu- 
ally made  by  one  who  sees  nothing  of  the  transactions,  the 
enforcement  of  that  old  rule  renders  books  inadmissible,  where 
the  necessity  for  the  reception  exists.  Rexford  v.  Comstoch^  3  N. 
Y.  Supp.  876. 

In  startling  contrast  with  this  decision,  is  one  under  date  of 
1883.  The  rule  in  Yo%hurgli  v.  Thayer^  12  Johns.  462,  that  a 
foundation  must  be  laid  for  a  party's  books  in  his  own  favor  by 
proving  that  the  party  had  no  clerk;  that  some  of  the  articles 
charged  had  been  delivered;  that  the  books  produced  are  the 
account  books  of  the  party  and  that  he  keeps  fair  and  honest 
accounts,  and  this  must  be  done  by  those  who  have  dealt  and  set- 
tled with  him, — is  still  to  be  applied,  notwithstanding  the  compe- 
tency of  parties;  and  it  does  not  justify  the  admission  of  entries 
in  a  ledger  which  are  not  original,  and  were  not  transferred  from 
original  entries  made  by  the  witness.  The  salesman  in  such  case 
should  be  called,  or  it  should  be  shown  that  his  testimony  cannot 
be  obtained.    Ivea  v.  Waters^  30  Hun,  297. 

e.  Attitude  of  Georgia  Courts. — The  Georgia  courts  from  an 
early  period  recognized  the  force  of  the  New  York  rule  and  are 
correspondingly  aifected  by  any  decisions  regarding  it.  The 
decisions  in  that  State  that  bear  upon  the  subject  are  Bailey  v. 
BarneUy^  23  Ga.  582;  Crawford  v.  Stetson^  51  Ga.  121;  Petite  v. 
Teal^  67  Ga.  145;  lieviere  v.  PoweU^  61  G^.  30;  Slade  v.  NeUon^ 
20  Gra.  365;  Bracken  v.  Dillon^  64  Ga.  243.  See  also  the  Georgia 
Code  of  Procedure,  §  3777. 

f.  The  Texas  Rule. — The  Supreme  Court  of  Texas  seems 
to  have  established  an  inquisitorial  system  that  is  without  a  par- 
allel in  the  sister  states, — that  is  in  so  far  as  regards  the  admission 
of  book  accounts.  The  entire  method  of  keeping  a  book  is  gone 
into.  Few,  if  any  presumptions  are  indulged  as  to  accuracy,  and 
the  entire  system  of  proof  seems  quite  estranged  from  that 
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adopted  in  other  jurisdictions.  Townseiid  v.  Coleman^  18  Tex. 
418;  Ward  v.  Wheeler,  18  Tex.  249;  Taylor  v.  Coleman,  20  Tex. 
772;  Compton  v.  Young,  26  Tex.  644. 

g.  Surviyal  of  Colonial  Rule. — ^As  a  survival  of  colonial 
legislation,  and  out  of  supposed  respect  to  its  antiquity,  the  Mas- 
sachusetts, and  to  a  certain  extent  the  Pennsylvania  courts  have 
indulged  a  rule  that  allows  "dickering  transactions"  under  forty 
English  shillings,  to  be  proved  by  the  memoranda  given  by  ser- 
vants if  such  memoranda  was  made  on  the  day  of  the  transaction 
{Burns  v.  Fay,  14  Pick.  8;  Bindge  v.  Breok,  10  Cush.  43;  Lynch 
V.  Cronan,  6  Gray,  531;  Btistin  v.  Rogers,  11  Cush.  346),  and 
some  of  the  cases  sustain  the  proposition  that  restricts  the  rule  to 
unimportant  and  trivial  transactions. 

h.  Rules  in  Different  States  Considered. — ^The  complexity  of 
our  commercial  transactions  and  the  cumbersome  features  of  the 
former  rules  regulating  the  admission  of  account  books,  has 
resulted  in  statutory  legislation  in  many  of  the  states.  See 
Nichols  V.  Haynes,  78  Pa.  174;  Anderson  v.  Ames,  6  Iowa,  486; 
Neville  V.  NorthcuU,  7  Coldw.  294. 

The  Illinois  Supreme  Court  establishes  the  principle  that  where 
a  trademan's  clerk  makes  original  entries  of  sales  on  a  slate,  and 
within  a  reasonable  time  the  tradesman  correctly  transcribes  them 
in  a  book,  the  two  comparing  the  transcript  with  the  original 
entries,  the  book,  on  proof  of  these  facts,  is  competent  evidence 
of  the  sales.  Redlich  v.  BauerUe,  98  111.  134,  38  Am.  Rep.  87. 
The  judge  writing  for  affirmance  cited  in  support  of  the  position 
assumed  the  following  cases:  Faxon  v.  HoUis,  13  Mass.  427; 
PiUshury  v.  Locke,  33  N.  H.  96;  Hall  v.  Glidden,  39  Me.  445; 
Stroud  V.  TiUon,  3  Keyes,  139;  Davison  v.  Powell,  16  How.  Pr. 
467;  Landis  v.  Turner,  14  Cal.  575;  Hartley  v.  Brookes,  6 
Whart.  189;  Whitney  v.  Sawyer,  11  Gray,  243. 

An  account  book,  although  kept  only  by  marks,  is  competent 
evidence.     Miller  v.  Shay,  5  ]S^ew  Eng.  Rep.  158,  145  Mass.  162. 

An  account  book  is  not  admissible  in  evidence,  unless  a  prelim- 
inary foundation  has  been  laid  for  its  admission,  either  as  a  book 
of  original  entries,  or  as  part  of  the  res  geske.  Walrous  v.  Can- 
ningharn,  71  Cal.  30. 

The  plaintiff  can  testify  to  the  correctness  of  his  books,  under 
the  Michigan  Statute.  Montague  v.  Dongan,  12  West.  Rep. 
447,  68  Mich.  98. 
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The  plaintiff  in  an  action  against  an  administrator  may  testify 
as  to  the  correctness  of  books  of  account  wholly  kept  by  him, 
preparatory  to  their  introduction  in  evidence;  and  the  introduc- 
tion of  such  books  on  the  testimony  of  one  who  has  no  personal 
knowledge  as  to  their  correctness  is  error.  Roche  v.  Wa/re^  71 
Cal.  375. 

Entries  made  contemporaneously  with  an  act  done  are  original 
evidence;  and  the  failure  of  the  party  making  them  to  recollect 
the  transaction  does  not  impair  its  probative  force,  he  having 
shown  that  he  kept  his  books  correctly.  Mathias  y.  O^NeiUy  12 
West.  Kep.  229,  94  Mo.  520, 

In  an  action  against  decedent's  estate,  plaintiff's  book  of  account, 
with  proof  of  handwriting  and  when  made,  is  evidence  under 
the  Statute,  tending  to  show  a  delivery  and  sale  of  the  goods  in 
dispute.     Oreehe  v.  MUU,  6  New  Eng.  Kep.  509,  60  Vt.  440. 

Original  entries  of  a  tradesman  may  be  given  in  evidence  when 
the  clerk  making  them  is  out  of  the  State,  on  proof  of  his  hand- 
writing. His  absence  out  of  the  State  has  the  same  effect  as  his 
death.  Authorities  cited  in  Otio  v.  Trump^  7  Cent.  Hep.  629, 
115  Pa.  425. 

Entries  made  by  a  book-keeper  under  the  direction  of  his 
employer,  as  to  a  fact  of  which  he  has  no  personal  knowledge,  are 
not  admissible  in  evidence,  especially  against  one  not  present  when 
they  were  made.     Hart  v.  Kendall^  82  Ala.  144. 

The  tradesmen's  books  of  original  entry  are  admissible  in  evi- 
dence against  a  customer  only  when  they  relate  exclusively  to  the 
business  for  which  the  books  are  kept,  when  the  entries  are  regu- 
lar and  unaltered  and  are  made  immediately  on  transaction  of  the 
business.    Baldridge  v.  Perdand^  68  Tex.  441. 

Memoranda  in  a  day-book  of  one  deceased,  and  in  his  hand- 
writing, are  not  admissible  in  favor  of  his  estate.  Balnea  v.  DoWj 
4  New  Eng.  Eep.  717,  59  Vt.  530. 

A  book  of  account  is  not  rendered  inadmissible  by  the  fact  that 
it  contains  entries  copied  from  a  temporary  order-book.  NulUm 
V.  Baum.  (Pa.)  9  Cent.  Eep.  797. 

A  servant  delivering  goods,  and  whose  marks  are  transferred  to 
an  account  book,  must  be  a  witness  to  prove  the  charge  and  deliv- 
ery.   Miller  v.  Shay^  6  New  Eng.  Kep.  158, 145  Mass.  162. 

In  an  action  by  a  pledgee  of  goods,  against  the  sheriff,  for  dam- 
ages for  their  taking  in  replevin,  at  the  suit  of  the  vendor  of  the 
pledgor,  where  the  right  of   the  pledgee  to  their  possession 
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depended  upon  whether  the  purchase  of  the  goods  bj  the  pledgor 
was  fraudulent,  the  latter's  account  books  are  admissible  to  show 
his  financial  condition  at  the  purchase  of  the  goods.  Adams  y. 
Bowerman,  11  Cent.  Rep.  479, 109  N.  Y.  23. 

Books  of  a  commercial  partnership  are  receivable  in  evidence, 
and  when  they  bear  upon  disputed  questions  of  fact,  with  refer- 
ence to  which  the  testimony  of  witnesses  is  conflicting,  are  enti- 
tled to  great  weight.     Carpenter  v.  Camp^  39  La.  Ann.  1024. 

A  book  containing  charges  against  testator's  children  was  held 
admissible  in  evidence  of  advancements.  MengeCa  App.  8  Cent. 
Eep.  262,  116  Pa.  292. 

A  merchant's  account  books  are  not  evidence  in  his  favor  touch- 
ing receipts  of  money  by  him.  Oberg  v.  Breen^  10  Cent.  Bep. 
860,  50  N.  J.  L.  145. 

Entries  by  bank  officers  at  the  time  of  discounting  and  renew- 
ing a  note  are  part  of  the  res  gestos^  and  being  made  by  a  person 
having  no  interest  in  the  litigation,  and  since  deceased,  are  com- 
petent evidence.  Reynolds  v.  Sumner^  12  West.  Rep.  837,  126 
111.  68. 

A  party  is  never  permitted  to  introduce  entries  made  by  him- 
self in  support  of  his  own  case,  except  where  they  are  oflEered  to 
prove  charges  in  shop  books.  Libhey  v.  Brown^  3  New  Eng.  Rep. 
249,  78  Me.  492. 

Book  accounts  are  admissible  in  favor  of  the  party  who  kept 
them  only  when  the  entries  were  made  contemporaneously  with 
the  transactions  recorded;  and  this  rule  applies  to  books  and  en- 
tries of  deceased  persons.  Nelson  v.  NeUon^  7  West.  Rep.  117, 
90  Mo.  460. 

Copies  of  entries  in  books  of  account  are  not  admissible  in  evi- 
dence to  prove  the  account.     Creswell  v.  Slacks  68  Iowa,  110. 

While  legislative  ingenuity  has  been  repeatedly  taxed  to  secure 
the  admission  of  account  books  in  evidence,  it  by  no  means  fol- 
lows that  such  books  are  competent  in  all  cases  where  it  might  be 
for  the  advantage  of  the  party  so  to  employ  them.  They  are 
always  under  the  subjugation  of  a  general  rule  of  very  wide 
acceptance,  that  the  items  which  go  to  make  up  the  book  account 
relied  upon  must  be  such  as  legitimately  relate  to  such  matters  pnd 
things  as  are  usually  of  book  account.  A  cause  of  action  arising 
out  of  tort  is  not  a  legitimate  matter  of  book  account.  Plans  of 
an  architect  for  the  alteration,  supervision  or  erection  of  a  building 
are  not  properly  chargeable  in  a  book  account  {Sl<xin  v.  0-rimshaiOy 
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4  Houst.  (Del,)  326);  but  a  book  containing  an  account  of  the 
expenditures  of  the  overseers  of  the  poor  is  admissible  in  evidence 
in  favor  of  the  town  to  prove  the  fact  of  such  expenditures,  where 
the  overseer  is  required  by  statute  to  keep  such  account.  Coihot 
V.  Waldm,  46  Vt.  11. 

The  sale  of  goods,  wares  and  merchandise  may  be  proved  by 
the  account  books  of  the  vendor,  but  they  are  not  competent  evi- 
•dence  for  the  purpose  of  proving  the  loan  of  money.  Low  v. 
Payne,  4  N.  Y.  247. 

The  rule  undoubtedly  is — and  it  is  founded  in  every  principle  of 
equity — ^that  the  account  books  of  a  party  are  not  evidence  in  his 
favor  to  prove  charges  for  cash  lent  his  adversary.  So  held  in  an 
undivided  court  in  the  case  last  cited. 

The  Iowa  Supreme  Court  has  engrafted  a  modification  upon 
this  view,  and  admits  evidence  of  a  loan  or  payment  of  money 
when  it  is  shown  that  the  person  ofiering  the  account  book  in  evi- 
dence is  engaged  in  the  business,  justifying  charges  for  money 
loaned  or  money  paid;  as  for  example,  when  he  \a  engaged  in  the 
business  of  banking  or  receiving  money  on  deposit  and  paying  it 
out,  or  by  strict  analogy,  where,  as  a  real  estate  agent,  he  places 
loans  on  mortgage  or  deed  of  trust.  Cummins  v.  Hvll,  35  Iowa, 
253;  Veiih^  v.  Hagge,  8  Iowa,  163. 

It  is  very  important  in  this  connection  to  remember  that  a  per- 
son's account  books  may  be  evidence  against  him,  as  containing 
conclusive  evidence  of  his  own  admissions,  while  they  cannot  be 
relied  upon  to  sustain  the  least  proof  against  the  adverse  party. 
Wa/rd  V.  LeiUch,  30  Md.  326. 

The  last  edition  of  Haines'  Treatise  (12th  ed.  1887),  contains  the 
following  statement  of  the  law  applicable  to  Illinois.  As  many  of 
our  western  states  have  adopted  the  Illinois  statutes  m  extenm,  it 
is  deemed  advisable  to  reproduce  a  summary  of  the  law.  Form- 
erly, the  account  books  of  a  party  were  admissible  in  evidence 
only  where  a  foundation  was  laid  for  their  production.  Kirby  v. 
WaU,  19  Dl.  393;  Adcutna  v.  Funk,  63  HI.  219.  The  leading 
cases  on  the  subject  laid  down  the  general  rules  governing  the 
production  of  this  kind  of  evidence: 

First.  That  the  party  offering  the  books  kept  no  clerk. 

Second*  That  the  books  offered  by  the  party  are  his  books  of 
account,  and  that  the  entries  therein  are  in  his  handwriting. 

Third.  It  must  appear  by  some  of  those  who  had  dealt  with  the 
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party,  and  settled  by  the  books  oflEered,  that  they  found  them  cor- 
rect. 

Fourth.  It  must  be  shown  that  some  of  the  articles  charged 
have  been  delivered.  Boyer  v.  Sweet,  4  HI.  120;  Case  v.  Potter^ 
8  Johns.  212. 

But  this  rule  has  been  changed  by  Statute,  which  provides  that 
"where,  in  any  civil  action,  suit  or  proceeding,  the  claim  or 
defense  is  founded  on  a  book  account,  any  party  or  interested 
person  may  testify  to  his  account  book,  and  the  items  therein  con- 
tained, that  the  same  is  a  book  of  original  entries,  and  that  tlie 
entries  therein  were  made  by  himself,  and  are  true  and  just,  or 
that  the  same  were  made  by  a  deceased  person,  or  by  a  disinter- 
ested person,  a  non-resident  of  the  State  at  the  time  of  trial,  and 
were  made  by  such  deceased  or  non-resident  person  in  the  usual 
course  of  trade,  and  of  his  duty  or  employment  to  the  party  so 
testifying;  and  thereupon  the  said  account  books  or  entries  shall 
be  admitted  as  evidence  in  the  cause."  Rev.  Stat.  489,  §  3.  A 
substantial  compliance  with  the  Statute  will  be  suflScient,  and 
when  the  party  testifies  that  the  account  is  correct,  it  will  be  equiv- 
alent to  a  statement  that  the  entries  are  true  and  just.  Presby- 
^Uriom  Church  v.  Emerson,  66  111.  269. 

But  books  of  account  are  not  evidence  of  money  lent,  as  that  is^ 
not  usually  the  subject  matter  of  account;  notes  being  generally 
taken  {Boyer  v.  Sweet,  4  111.  122;  Case  v.  Potter,  8  Johns.  212;. 
Yosburgh  v.  Thayer,  12  Johns.  461);  and  in  case  of  a  single 
charge  only,  the  fact  of  its  being  made  a  matter  of  book  account 
would  not  seem  to  give  more  strength  to  the  evidence  of  the 
transaction,  as  it  would  show  no  regular  dealings  between  the 
parties. 

It  will  be  observed  by  the  foregoing  section  of  the  Statute  that 
the  book  must  be  "  a  book  of  original  entries."  If,  however,  the 
book  does  not  appear  to  be  fairly  kept,  or  if  it  appear  manifestly 
erased  and  altered  in  the  material  part,  unless  explained,  the  cred- 
ibility of  the  evidence  will  be  affected  as  in  the  other  cases. 
Churchma/n  v.  Smith,  6  Whart.  146.  Where  the  plaintiff's  books 
show  an  erasure,  but  there  was  other  proof  of  the  delivery  of  the 
articles  charged;  held,  the  plaintiff  was  entitled  to  recover  witli- 
out  regard  to  the  manner  in  which  his  books  were  kept.  Pres- 
hyterian  Church  v.  Emerson,  s^ipra.  The  form  of  keeping  the 
books,  whether  it  be  that  of  a  journal  or  ledger,  does  not  affect 
their  admissibility,  however  it  might  to  some  extent  go  to  their 
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credit  to  the  jury.     1  Greenl.  Ev.  §  118,  note  i,  and  authorities 
cited. 

Where  the  books  of  a  plaintiff  are  offered  in  evidence  to  prove 
an  account,  however,  they  may  operate  to  conclude  hiraas  to  mat- 
ters admitted  against  his  interest,  the  defendant  taking  the  benefit 
of  admissions  by  them  in  his  favor  may  contest  the  accuracy  of 
charges  to  his  prejudice.  Dishon  v.  Schorr^  19  HI.  59.  The 
books  of  a  corporation  are  evidence  between  its  members,  but  not 
against  strangers.  Chase  v.  ^yca/mcre  &  C.  H,  Co.  38  HL  215. 
The  account  book  of  a  school  treasurer  is  admissible  on  a  suit  on 
his  bond  for  failure  to  pay  over  money.  BarUett  v.  Board  of 
£ducationj  59  111.  364.  So  the  books  of  a  third  party  were 
admitted  to  show  a  delivery.  Chdcago  <&  N,  W.  li.  Co.  v.  Inger- 
96a,  65  HI.  399. 

The  party  against  whom  the  books  are  offered  may,  no  doubt^ 
prove  any  circumstances  which  affect  their  credit,  and  thus  render 
them  incompetent.  Larue  v.  Rowland,  7  Barb.  107;  CogaweU  v. 
Ddllvcer,  2  Mass.  217. 

If  a  party  offers  his  books,  he  must  produce  all  of  them,  and 
must  allow  the  opposite  parties  the  benefit  of  all  the  entries  they 
contain  (  Walden  v.  Sheriurne,  15  Johns.  409;  Larue  v.  Rowlamdy 
7  Barb.  107);  and  if  the  books  are  offered  to  establish  certain  mat- 
ters, with  the  qualification  that  they  shall  not  be  received  to  prove 
other  matters,  to  show  which  they  are  equally  competent,  they 
should  be  rejected.     WinaMs,  v.  Shermam,,  3  Hill,  74. 

After  books  of  account  have  been  introduced  in  evidence,  they 
become  the  property  of  both  parties  as  evidence,  and  the  party  pro- 
ducing them  cannot  be  allowed  to  withdraw  them  from  the  con- 
sideration of  the  jury,  without  the  consent  of  the  opposite  party. 
Clinton  v.  Rowland,  24  Barb.  634. 

§  325.  What  are  Considered  Books  of  Original  Entry. 

a^  General  Bales. — A  book  used  continuously  for  the  purpose 
is  regarded  as  one  of  original  entry.  Kiihe  v.  Bancroft,  77  HL 
18;  Godding  v.  Orcutt,  4A  Vt.  54. 

The  records  of  the  transactions  entered  in  such  a  book  must 
have  been  made  immediately  after  the  transaction  occurred  and 
must  have  been  in  the  due  course  of  business;  the  account  should 
be  itemized,  that  is  in  severalty.  Vance  v.  CaldweU,  1  Yeates,. 
321;  Jones  v.  Long,  3  Watts,  325;  Lonergmi  v.  Whiteliead,  10 
Watts,  249;  Corr  v.  Sellers,  100  Pa.  169;  Venning  v.  Hacker,  2 
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Hill  L.  684;  Bower  v.  Smith,  8  Ga.  74;  HaUiday  v.  BvU,  40  Ala. 
178;  Lynch  v.  Petrie,  1  Nott  &  McC.  130;  Townsend  v.  Cole- 
nKm,  18  Tex.  418;  Taylor  v.  Coleman,  20  Tex.  772;  Hooker  v. 
Johnson,  6  Fla.  730;  Zortf  v.  Moore,  37  Me.  208;  Luce  v.  Doane, 
38  Me.  478;  Cumminga  v.  Nlchoh,  13  N.  H.  420;  ^rfo  v.  /Sori^?- 
y^,  6  Gush.  142;  Kdth  v.  Kihbe,  10  Gush.  35;  Gorman  v.  Mont- 
gomery^ 1  Allen,  416;  Dexter  v.  Booth,  2  Allen,  569;  BenUey  v. 
TTarrf,  116  Mass.  333. 

Charges  made  as  each  part  of  an  entire  work  was  completed  are 
not  incompetent  {Kaughley  v.  Brewer,  16  Serg.  &  R.  133);  but 
<3harge8  for  anything  done  nnder  a  supposed  special  contract,  but 
which,  by  reason  of  a  rescission  of  the  contract,  afterwards  be- 
<^me  matter  of  account  by  operation  of  law,  cannot  be  proved  by 
the  party's  books.  There  must  be  a  right  to  make  an  efficacious 
•charge  when  the  service  is  done.  Merrill  v.  Ithaca  cfe  0.  R.  Go. 
16  Wend.  585,  and  cases  cited. 

The  entry  must  be  complete  in  itself.  Oale  v.  Norri%,  2  Mc- 
Lean, 469;  Richardson  v.  Emery ^  23  N.  H.  220;  Mathes  v.  Robin- 
son, 8  Met.  269;  Hart  v.  Livingston,  29  Iowa,  217;  Thayer  v. 
Deen,  2  Hill,  L.  677;  M'Hewn  v.  Barksdale,  2  Nott  &  McC.  17; 
Oheever  v.  Broum,  30  Ga.  904;  Hand  v.  Grant,  5  Smedes  &  M. 
508;  Neville  v.  Northcutt,  7  Goldw.  294. 

The  book  offered  must  be  on  its  face  regular  and  correctly 
kept.    Ford  v.  St  Louis,  K  db  K  W.  R,  Co.  54  Iowa,  723. 

Insulated  or  mutilated  memoranda  cannot  constitute  a  book  of 
original  entries.  Selt^man  v.  Ten  Eyck^  53  Mich.  285;  Ryan  v. 
Dunphy,  4  Mont.  356;  Peck  v.  Von  Keller,  76  N.  Y.  604. 

Sheets  of  paper,  however,  on  which  separate  entries  have  been 
made,  have  been  received  [Hooper  v.  Taylor,  39  Me.  224;  SmiUi 
v.  Smith,  4  Harr.  (Del.)  532;  Taylor  v.  Tucker,  1  Ga.  231;  though 
6ee  contra,  Jones  v.  Jones,  21  N.  H.  219;  Thomson  v.  M^Kdvey, 
13  Serg.  &  R.  126);  though  this  is  not  the  case  unless  the  entries 
are  fair,  and  free  from  suspicious  alteration.  Sargeant  v.  Petti- 
hone,  1  Aiken,  355;  Lloyd  v.  Lloyd,  1  R«df.  399;  Church- 
man  v.  Smith,  6  Whart.  146;  Rohinmn  v.  Hoyt,  39  Mich.  405; 
Caldwell  v.  McDermit,  17  Gal.  464;  Blake  v.  Jjowe,  3  Desaus. 
Eq.  263;  Doster  v.  Brown,  25  Ga.  24. 

It  must  be  borne  in  mind  that  the  rule  admitting  the  account 
books  of  a  party  as  primary  evidence,  after  complying  with  cer- 
tain preliminary  proof,  is  still  in  force  {Burke  v.  Wolfe,  6  Jones 
A  S.  263),  and  in  cases  where  there  is  some  confusion  or  doubt  as 
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to  the  right  of  refreshing  the  witnesses'  memory  by  inspection  of 
the  entry,  this  rule  is  one  of  considerable  importance,  Butler  v. 
Cornwall  Iron  Co.  22  Conn.  360.  See  also  Tomlhison  v.  Boraty 
50  Barb.  42. 

Upon  obvious  principles  of  justice,  a  party  introducing  an  ac- 
<;ount  book  in  evidence  is  not  permitted  to  show  the  debit  side 
only,  but  the  credits  are  equally  entitled  to  weight.  Young  v. 
State  Bcmh,  5  Ala.  179;  Morris  v.  Ilurst,  1  Wash.  C.  C.  433. 

Books  of  account  are  receivable  in  evidence  only  when  they 
•contain  charges  by  one  party  against  the  other,  and  then  only  un- 
der the  circumstances,  and  verified  in  the  manner  provided  by 
statute.     GUhert  v.  Merriam  <&  B.  Saddlery  Co,  26  Neb.  194. 

b.  Must  Afford  Evidence  of  Business  Actually  Done. — The 

account  book  offered  must  be  a  register  of  the  business  actually 
done,  and  not  of  executory  contracts  and  memoranda  of  things  to 
be  done  subsequent  to  the  entry.  TerriU  v.  Beecher^  9  Conn. 
544;  Wilson  v.  Wilson,  6  N.  J.  L.  114. 

Cash-books  kept  in  the  ordinary  way  are  admissible  as  evidence, 
the  proof  prescribed  by  statute  as  to  books  of  account  being 
made,  although  the  entries  in  question  are  not  in  terms  charged 
gainst  a  person  named  as  for  money  paid  to  him.  Account 
books  called  "journals"  consisting  of  transcripts  from  the  "stubs" 
of  check  books,  made  several  days  after  the  giving  of  the  check, 
and  the  check  books  and  checks  having  been  preserved,  are  not 
admissible  in  evidence;     Woolsey  v.  Bohn^  41  Minn.  235. 

c.  Must  Contain  Original  Entries. — Account  books  to  be 
admissible  to  charge  a  party  must  contain  original  entries  made 
by  the  party  introducing  the  book,  and  must  be  an  account  of  hLs 
daily  transactions.  Sterrett  v.  Bull^  1  Binn.  237;  Prince  v. 
Smithy  4  Mass.  455;  Eastmcm  v.  Moutton^  3  N.  H.  156;  Karr 
V.  Stivers^  34  Iowa,  123;  Curren  v.  Grawford^  4  Serg.  &  R.  5. 

d-  Must  be  Toid  of  Suspicious  Circumstances. — No  weight 
wiH  be  given  to  account  book  entries  in  the  party's  own  favor,  if 
auspicious  circumstances  exist  upon  the  face  of  them  {Caldwell  v. 
McDermity  17  Cal.  466);  and  entries  in  an  account  book  in  favor 
of  the  party  making  them  are  not,  as  a  rule,  evidence  in  his 
favor.  Collin  v.  Card^  2  Cal.  421.  But  see  Le  Franc  v.  Hewitt^ 
7  Cal.  186. 

When  an  entry  is  repeated  in  the  regular  course  of  business, 
one  being  copied  from  another  at  or  near  the  time  of  the  transac- 
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tioD,  all  the  entries  are  equally  regarded  as  originals.    Cal.  Code 
Civ.  Proc.  §  1947  note. 

The  rule  is  the  same  of  entries  on  a  slate,  but  the  transfer  must 
not  be  lojig  delayed.  A  delay  of  three  days  was  held  not  unrea- 
sonable.   Zandis  v.  Tumefi\  14  Cal.  573. 

e.  No  Formnla  of  Book-keepiDg  Required. — ^The  law  doe& 
not  require  that  books  of  account  should  be  kept  in  strict  accord- 
ance with  the  most  approved  system  of  bookkeeping.  Public 
convenience  and  the  attainment  of  justice  are  the  great  objects 
desired.  Still,  there  are  some  rules  which  ought  to  be  observed 
for  the  purpose  of  securing  those  very  objects.  The  entries  of 
charges  ought  to  be  made  in  those  books  of  the  party  which  are 
employed  by  him  for  the  purpose  of  entering  his  daily  and  usual 
accounts  with  such  persons  as  deal  with  him.  And  they  ought  to- 
be  made  in  conformity  to  the  prevalent  manner  of  keeping  hia 
books.  Rules  of  exclusion  are  quite  limited  in  number.  If  the 
prerequisites  are  proved  which  entitled  books  to  be  used  in  evi- 
dence, many  of  the  rules  laid  down,  together  with  the  cases 
cited,  relate  to  the  credit  which  ought  to  be  given  to  this  kind  of 
evidence,  rather  than  to  its  admissibility  as  evidence  for  the  con- 
sideration of  the  court  or  jury.  3  Wait,  L.  &  Pr.  (5th  ed.  1885) 
506;  Faxon  v.  HoUia^  13  Mass.  427;  WiUon  v.  WiUon^  6  K  J. 
L.  114. 

f.  Prodttction  of  Books^  How  Compelled. — ^Account  books- 
are  so  universally  employed  in  commercial  transactions  that  their 
admissibility  in  evidence  is  almost  a  matter  of  necessity.  Such 
books  are  common  to  all  classes  of  business  men.  Bv/rleson  v. 
Goodman^  32  Tex.  229;  Lcmdis  v.  Twmer^  14  Cal.  573. 

A  person  shall  not  be  compelled  to  produce  upon  trial  or  hear- 
ing a  book  of  account  otherwise  than  by  an  order  requiring  him 
to  produce,  or  a  subpoena  duces  tecum  served  at  least  five  days 
before  the  time  required  to  attend,  and  a  justice  of  the  peace,  or 
other  judge  of  a  court  not  of  record,  may  make  such  an  order  in 
an  action  brought  in  his  court  at  any  time  after  the  commence- 
ment thereof.  New  York  Code  Civ.  Proc.  §  867.  The  rule 
applies  to  supplementary  proceedings.  Prvden  v.  Tollman^  6 
N.  Y.  Civ.  Proc.  360. 

Subpoena  calling  for  forty-five  or  fifty  booka  was  set  aside  on 
application.  *  Court  holding  that  plaintiff  should  allow  the  defend- 
ant to  inspect  the  books,  or  produce  copies  of  them.  Clyde  v.. 
Rogers^  24  Hun,  146. 
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It  is  in  the  discretion  of  the  court  which  makes  the  order, 
whether  to  set  aside  a  svkpcma  duces  tecum;  also,  whether  per- 
mission shall  be  granted  defendant  to  inspect  and  copy  plaintiff's 
books.  Clyde  v.  Roger%,  87  N.  Y.  825,  94  N.  Y.  542;  Re  Ac- 
coufOing  of  Kelly,  11  N.  Y.  Week.  Dig.  308. 

g.  What  Items  May  be  Properly  Considered. — The  true  dis- 
tinction between  items  properly  chargeable  as  a  matter  of  account, 
^and  those  which  are  not  so  is,  to  ascertain  whether  the  demand  is 
one  which  arises  in  the  usual  course  of  trade  or  commerce,  or 
whether  it  is  a  special  and  independent  transaction,  not  in  the 
ordinary  course  of  trade  or  commercial  dealings.  It  ought  to  be 
43ach  as  shows  a  course  of  dealing  as  distinguished  from  separate 
And  single  transactions;  for  one  of  the  reasons  assigned  for  allow- 
ing books  as  evidence  at  all  is,  that  the  course  of  dealing  on 
credit  shows  the  confidence  of  the  debtor  in  his  creditor,  by 
permitting  him  to  make  charges.  Work,  labor  or  servicer 
onght,  as  a  general  rule,  to  be  executed  before  they  are  charge- 
Able  as  items  of  account  3  Wait,  Law  &  Pr.  (5th  ed.)  508;  Fry 
V.  Slyfield,  3  Vt.  246;  Ha/rhison  v.  Hawhma,  81  *Pa.  142. 

h.  Integrity  of  Books^  How  Shown. — It  is  quite  usual 
to  prove  the  fairness  of  the  books,  and  the  manner  of  dealing,  by 
•calling  two  or  three  or  more  witnesses  who  have  dealt  with  the 
owner,  and  settled  from  the  books  in  question.  But  in  legal  strict- 
ness, it  is  not  necessary  to  call  so  many  persons.  A  single  wit- 
ness who  has  dealt  witii  the  party,  and  has  settled  from  the  books, 
will  be  sufficient  proof  to  render  the  books  competent,  and  there- 
fore admissible  in  evidence.  BeatUs  v.  Qv^y  15  Barb.  132;  Mor- 
riU  V.  Whitehead,  4  E.  D.  Smith,  239-241. 

Account  books  are  not  only  evidence  of  the  sale  and  delivery 
of  goods,  but  they  are  also  competent  evidence  of  the  value  of 
the  articles  charged,  or  of  the  services,  professional  or  otherwise, 
Tendered.    Ducoign  v.  Schreppel,  1  Yeates,  347. 

L  Fairness  of  Prices  Need  Not  be  Shown, — ^After  account 
books  have  been  properly  introduced  in  evidence,  and  the  party 
offering  them  has  shown  their  fairness,  by  those  who  have  dealt 
and  settled  from  them,  he  is  not  obliged  to  show  that  the  prices 
oharged  are  reasonable.  Bailey  v.  Bamdby,  23  Q«.  582.  And 
as  we  have  seen,  the  entries  may  be  transcribed  from  a  slate  or 
sheets  of  paper,  and  such  transcription  are  treated  as  original 
within  the  meaning  of  the  rule.   Ewwrt  v.  Morrill,  5  Harr.  (Del.) 
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i20;    Whitney  y.  Sawyer ^  11  Gray,  246;   Jackson  v.  Evana^  8^ 
Mich.  476. 

j.  Considered  a  Low  Species  of  Evidence. — Books  of  account 
are  not  incompetent  evidence.  They  were  always  a  low  species 
of  evidence,  but  they  are  allowed  to  be  some  evidence,  and  if 
corroborated  will  sustain  a  judgment,  and  especially  when  the 
account  is  made  a  part  of  the  complaint  and  sworn  to.  Davison^ 
V.  Powell,  16  How.  Pr.  467. 

k.  Review  of  Authorities. — ^The  memoranda  of  a  sawyer^ 
made  upon  boards  and  slips  of  paper,  if  truly  copied  into  a  regular 
book  of  account,  makes  it  a  book  of  original  entry.  Davison  v. 
Powell,  sxipra;  Smith  v.  Sandford^  12  Pick.  139;  Sickles  v. 
Mather,  20  Wend.  72. 

As  we  have  seen,  the  manner  and  form  of  keeping  the  books 
are  immaterial,  and  their  validity  is  unaffected  by  the  fact  that 
the  entries  are  made  with  a  lead  pencil  {Gibson  v.  Bailey,  13 
Met.  537;  Hill  v.  Scott,  12  Pa.  168);  and  a  ledger  may  be  so  kept 
as  to  be  a  book  of  original  entry.  McGoldrick  v.  Traj>hagan^  88 
N.  Y.  334. 

Wliere  a  party  employs  a  book-keeper,  who  has  exclusive  con- 
trol of  the  books,  and  who  has  made  no  sale  charge,  but  merely 
entered  such  sales  as  have  been  reported  by  others,  the  account 
book  is  inadmissible.  Thomas  v.  Price,  30  Md.  483.  Contra,  see 
WiUon  V.  Knapp,  70  N.  Y.  596. 

Lumping  charges  renders  the  entry  inadmissible.  A  charge  by 
a  mechanic  for  190  days'  work  was  ruled  out  as  not  sufficiently 
specific.  Lynch  v.  Petrie,  1  Is'ott  &  McC.  130.  So  a  charge  by 
a  physician  for  thirteen  dollars  for  attendance  and  ^medicine  for 
curing  the  whooping-cough,  was  rejected.  Hughes  v.  Hampton, 
2  Treadw.  745.  Such  charges  would  be  less  frequently  objected 
to  now,  as  under  the  influence  of  modern  legislation,  the  real 
party  in  interest  may  prove  the  item  by  being  sworn  as  a  witness. 

A  witness  testified  that  certain  entries  and  memoranda  were 
made  by  him;  that  it  was  his  uniform  practice  to  make  such 
entries  at  the  time  of  their  occurrence,  and  to  make  them  accur- 
ately as  to  facts;  that  he  had  no  doubt  as  to  the  accuracy  of  the 
entries  in  question,  and  that  independent  of  the  entries  he  had  no 
recollection  of  the  matters  mentioned;  nor  could  he  recollect 
them  as  a  matter  of  memory,  even  after  refreshing  his  memory 
bv  an  examination  of  the  entries,  and  it  was  held  that  the  entries- 
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were  admissible  evidence.    BanJc  of  Monroe  v.  Culver ^  2  Hill^ 
631. 

It  is  sufficient  that  the  entry  was  made  at  the  time  of  the  occur- 
rence in  the  usual  course  of  business,  to  make  it  evidence  on  proof 
of  the  handwriting  of  the  party  who  made  it,  and  that  he  is  dead. 
See  Doe  v.  Turford^  8  Barn.  &  Ad.  890;  Price  v.  Torringtorij  1 
Salk.  285,  and  notes  thereon  in  1  Smith,  Lead.  Cas.  (6th  Am.  ed.) 
390;  LewU  v.  Norton,  1  Wash.  (Va.)  76;  Welsh  v.  Bay^eU,  15- 
Mass.  380.  And  when  the  party  is  living,  who  made  such  an 
entry  in  the  regular  course  of  business,  though  he  remembers  and 
can  testify  nothing  about  the  facts  recorded  in  the  entry,  but  sim- 
ply testifies  that  he  made  the  entry  in  tlie  usual  course  of  business, 
at  the  time  of  the  transaction,  such  entry  is  of  itself  primary  evi- 
dence of  the  facts  recorded,  though  the  witness  be  living  and 
testifies  in  court  if  he  knows  that  he  made  the  entry  in  the  regu- 
lar course  of  business.  See  Spann  v.  BaltzeUj  1  Fla.  301-321; 
Farmers  dk  M.  Bank  v.  B<^eaf,  1  Eawle,  152;  Vinal  v,  OUr- 
man,  21  W.  Va.  301,  45  Am.  Rep.  562. 

The  Code  Napoleon  of  Louisiana  admits  a  party's  own  books  in 
evidence,  but  does  not  allow  his  own  testimony  to  support  the 
entries  therein.  But  statutory  provisions  exist  in  Tennessee, 
Connecticut,  Delaware,  Vermont,  the  Carolinas,  New  York,  Vir- 
ginia and  Maryland,  which  provide  not  only  for  the  admission  of 
the  books  in  evidence  but  for  the  personal  testimony  of  the  party 
introducing  them  in  support  of  their  verity.  See  the  Revised 
Statutes  of  the  various  States. 

In  other  jurisdictions  resort  may  be  had  to  common  law  meth- 
ods of  proof  without  reliance  upon  statutory  enactments,  and  the 
claimant  may  substantially  charge  by  the  common  law  evidence 
of  witnesses  (3  Wait,  L.  &  Pr.  518);  and  independent  of  all  stat- 
utable sanction  for  the  above  remark,  common  law  rules  not  ex- 
pressly abrogated  tfre  still  enforced. 

The  courts  of  one  State  will  presume  the  common  law  of  a  sis- 
ter State  to  be  the  same  as  their  own  in  absence  of  evidence  to 
the  contrary.  Kerinott  v.  Ayer,  11  Mich.  181;  Schurinan  v. 
Marley,  29  Lid.  458;  Cooley,  Const.  Lim.  (3d  ed.)  chap.  3,  §  24;i. 

Books  of  a  business  corporation  are  competent  as  evidence  so 
far  as  related  to  entries  legitimately  contained  in  them,  and  so  far 
as  they  are  relevant  to  the  issues.  Huntington  v.  Attrlll,  118  N. 

T.  365. 
Li  this  immediate  connection,  it  is  well  to  observe  that  entry 
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books  of  any  description  belonging  to  a  social  club  or  society 
organization  of  any  kind,  which  are  accessible  to  the  members  and 
open  to  their  inspection,  are  admissible  in  evidence.  It  is  difficult 
to  see  any  real  distinction  between  acconnt  books  of  this  character 
and  those  pertaining  to  the  partnership  or  corporate  relation. 
AUm  V.  CoU,  6  Hill,  318;  Tuck&r  v.  Feaslee,  36  N.  H.  167; 
Ferry  v.  Banks,  14  Ga.  699;  White  v.  Tucker,  9  Iowa,  100;  Sy- 
7noi\d%  V.  Ga9  Light  cfe  C*  Co,  11  Beav.  283;  Topliff  v.  JdcJcson^ 
12  Gray,  666. 

The  rule  of  evidence  allowing  books  of  account  kept  by  a  party, 
or  known  by  him  to  be  correct,  to  bfe  used  by  him  as  memoranda 
for  the  purpose  of  refreshing  his  memory  does  not  render  admis- 
sible as  original  evidence  books  of  account  shown  to  have  been 
correctly  kept,  such  books  being  admissible  in  a  proper  case 
under  a  difEerent  and  distinct  rule.     Friendly  v.  Lee,  20  Or.  202. 

In  an  action  for  services  rendered,  where  there  is  evidence 
tendyig  to  show  that  an  account  book  was  made  up  from  tallies 
by  employees  in  the  mill,  kept  upon  a  planed  shingle  and  deliv- 
ered to  the  persons  keeping  the  book,  who  made  entries  from  them, 
the  book  is  admissible  and  entitled  to  such  weight  as,  in  view  of 
all  the  circumstances,  it  is  proper  to  give  it.  West  v.  Van  Tuyl, 
28  K  T.  S.  R.  549. 

The  shop  book  of  defendant  is  admissible  in  evidence  in  his 
own  behalf  to  establish  a  counterclaim,  where  he  testifies  that  it 
is  his  only  book  of  original  entries  and  was  kept  by  himself;  that 
all  the  items  were  correct  and  all  were  entered  at  the  time  they 
were  severally  transacted,  except  some  outside  accounts  put  in 
at  the  close  of  the  shop  account,  and  no  objection  is  made  to  the 
manner  in  which  the  book  was  kept.  White  v.  Whitney,  82  Cal. 
163. 

1.  Sftmmary  of  Rnle. — The  rule  is  that  books  of  original 
entries,  properly  proved,  are  evidence  of  work  and  labor  performed 
and  of  goods  sold  and  delivered.  To  this  rule  are  several  excep- 
tions; as  that  the  invoice  book  of  an  agent  is  not  evidence  of  the 
sale  and  delivery  of  goods  nor  of  goods  to  be  delivered,  nor  is  an 
entry  evidence  that  it  is  not  in  the  course  of  the  party's  business. 
Books  of  original  entry  were  formerly  received  in  evidence  from 
necessity.  Where  the  transaction  admits  of  more  satisfactory 
evidence,  they  should  not  be  received.     Now  that  the  parties  are 
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witnesses,  care  is  to  be  taken  not  to  enlarge  the  rule.  In  several 
states  the  account  is  not  to  exceed  a  sum  specified.  While  there 
should  be  some  limit  to  the  amount,  much  more  depends  upon  the 
nature  of  the  item,  and  upon  the  evidence  outside  of  the  book, 
which  naturally  exists,  to  prove  the  item.  The  charges  should  be 
reasonably  specific.  Lumping  charges  are  not  admissible;  as 
entries  like  these:  "  B.  Corr,  Dr.  July  13,  1880.  To  repairing 
brick  machine,  $1,932;"  "  190  days'  work;"  ''  seven  gold  watches, 
^08;"  "  13  dollars  for  medicine  and  attendance  on  one  of  the 
l^eneral's  daughters,  in  curing  whooping  cough."  Corr  v.  Sellers, 
100  Pa.  170,  171;  Zaird  v.  CampbeU,  100  Fa.  159,  165;  Vhial  v. 
Oilman,  21  W.  Va.  301. 

Books  of  account  are  admissible  in  evidence  in  favor  of  the 
party  keeping  them,  notwithstanding  parties  to  actions  are  now 
authorized  by  statute  to  testify  in  tlieir  own  behalf.  Tomlhismi 
V.  Barst,  30  Barb.  42;  Stroud  v.  TUion,  42  N.  Y.  139,  4  Abb.  App. 
Dec.  324.  Entries  of  medical  services  in  books  of  account  regu- 
larly kept  by  a  physician  are  evidence  of  the  rendition  and  value 
of  the  services.  Foster  v.  Coleman^  1  E.  D.  Smith,  85;  Larue  v. 
Rowland,  7  Barb.  107;  Clarke  v.  Smith,  46  Barb.  30;  Knight  v. 
Ounnington,  6  Hun,  100;  Wetnwre  v.  Peck,  19  Alb.  L.  J.  400; 
Bay  V.  Cook,  22  N.  J.  L.  343.  Entries  of  work  done,  and  of 
material  furnished,  in  such  books,  are  evidence  that  the  work 
was  done,  the  materials  furnished,  and  of  their  value. 
Linnell  v.  Sutherlam^d,  11  Wend.  569;  McGoldrick  v.  Traphagen, 
88  N.  Y.  334;  New  Yark  v.  Second  Ave,  R.  Co,  3  Cent.  Rep. 
822,  102  N.  Y.  572,  580;  Taggart  v.  Fox,  11  Daly,  159;  The 
Potomac,  67  U.  S.  2  Black,  581, 17  L.  ed.  263;  Morris  v.  Briggs, 
3  Cush.  345;  Holmes  v.  Beal,  9  Cush.  223.  Entries  of  legal  ser- 
vices, and  of  disbursements  incident  thereto,  in  books  of  account 
regularly  kept  by  a  lawyer  in  his  business,  are  within  the  principle 
established  by  the  cases  cited,  and  are  evidence  that  the  disburse- 
ments were  made,  the  services  rendered,  and  of  their  value.  Cod- 
man  V.  Caldwell,  31  Me.  560;  Charlton  v.  Lawry,  Mart.  (N.  C.) 
26.  Tlie  weight  which  is  to  be  given  to  such  evidence  dej)ends 
upon  the  circumstances  surrounding  each  case,  and  is  to  be  deter- 
mined by  the  tribunal  which  decides  the  question  of  fact.  It  has 
been  asserted  {Conklin  v.  Statrder,  2  Hilt.  422;  Taggart  v.  Fojc, 
11  Daly,  160;  Beach  v.  Mills,  5  Conn.  396)  that  entries  in  books 
of  account  kept  by  tradesman  and  artisans  were  not,  at  common 
53 
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law,  admissible  in  evidence  to  establish  the  liability  of  debtors^ 
but  that  the  rale  which  declares  such  entries  relevant  was  intro- 
duced into  the  colonies  from  Holland.     Such  entries  may  have- 
been  deemed  relevant  by  the  laws  of  Holland,  and  it  may  be  that 
the  courts  established  in  the  colonies  settled  by  the  Dutch,  followed 
the  rule;  but  in  1609  an  act  was  passed  in  England  (7  James  I. 
chap.  12)  which  recited  that  such  entries  were  then  received  by  the 
courts,  and  enacted  that  thereafter  such  entries  should  not  be 
received  in  evidence  if  made  more  than  a  year  prior  to  the  begin- 
ning of  an  action  for  the  recovery  of  the  account,  and  in  1863- 
this  Act  was  "  revivified  and  rendered  perpetual "  by  chapter  125,. 
26  and  27  Vict.;  1  Tayl.  Ev.  (6th  ed.)  p.  635,  §  641;   1  Wharton, 
Ev.  §  678.     The  rule  that  entries  in  books  of  account  made  con- 
temporaneously with  the  sale  of  goods  are  relevant  to  the  issue 
raised  by  a  denial  of  the  indebtedness,  originated  long  before 
parties  were  competent  to  testify  in  their  own  behalf,  and  out  of 
the  neccGsity  of  resorting  to  this  inferior  kind  of  evidence  when 
parties  dealt  with  each  other  in  small  matters,  at  short  intervals  of 
time,  and  under  circumstances  which  rendered  it  practically  impos- 
sible to  prove  the  transaction  by  third  persons.    Parties  adopting 
this  mode  of  dealing  may,  in  the  absence  of  evidence  of  fraud  or 
error,  be  deemed  to  vouch  for  the  integrity  of  each  other's  books, 
and  to  have  assented  that  their  dealings  may  be  established  prima- 
facie  by  contemporaneous  entries  in  books  of  accoimt  regularly 
kept.     Entries  so  made  are  a  part  of  the  transaction,  or  of  tile- 
rs geatcB^  and  experience  has  shown  such  entries  to  be  so  gener- 
ally correct  that,  in  the  absence  of  discrediting  circimistances,  they 
are  deemed  to  be  a  reliable  kind  of  evidence.    In  England  entries 
in  bankers'  books  are,  by  statute,  prima  facie  evidence  of  the  truth 
of  the  statements  recorded  (Stephen,  Dig.  art.  36),  and  the  Chan- 
cery Practice  Act  (15  and  16  Vict.  chap.  86,  §  54),  empowers  such 
courts  "  in  cases  where  they  shall  think  fit  so  to  do,  to  direct  that 
in  taking  the  account,  the  books  of  account  in  which  the  accounts 
required  to  be  taken  had  been  kept,  or  any  of  them,  shall  be 
taken  as  prima  facie  evidence  of  the  truth  of  the  matters  therein 
contained,  with  liberty  to  the  parties  interested  to  take  such  objec- 
tions thereto  as  they  may  be  advised."     In  India  all  entries  in 
books  of  account  regularly  kept  in  the  course  of  business  are  rele- 
vant.    India  Code  Ev.  §  34. 

An  account  is  not  admissible  as  evidence,  on  the  testimony  of 
the  plaintiflPs  clerk,  or  book-keeper,  that  it  is  a  correct  transcript 
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from  the  books.  The  several  items  must  be  proved,  or  it  must  be 
shown  that  the  account  was  rendered  to  the  defendant,  and  by 
him  retained  so  long,  without  objection,  as  to  raise  a  presumption 
of  its  correctness,  or  that  the  parties,  their  clerks  or  book-keepers, 
have  gone  over  all  the  items,  made  corrections,  diminated  errors, 
and  struck  a  balance.  In  an  action  on  an  open  account,  the  onv^ 
is  on  the  plaintiff  to  establish  its  correctness,  and  not  on  the 
defendant  to  show  mistakes,  or  credits  to  which  he  is  entitled; 
and  in  an  action  on  a  stated  account,  the  onits  is  on  the  defendant 
to  impeach  its  correctness;  but  where  the  complaint  counts  on 
both,  and  the  evidence  leaves  it  doubtful  whether  the  account  is 
open  or  stated,  a  charge  which  places  the  burden  of  proof  on 
either  party,  without  regard  to  the  character  of  the  account,  is 
erroneous.     Rice  v.  Schloss^  90  Ala.  416. 

The  original  entries  made  by  a  person  in  his  own  books,  or 
made  by  his  clerk,  when  apparently  done  in  the  ordinary  course 
of  business,  and  contemporaneously  with  the  transaction  to  which 
such  entries  relate,  are  generally  admissible  in  evidence  to  prove 
the  correctness  of  all  items  within  the  knowledge  of  the  person 
making  them.  Such  entries  are  required  to  be  corroborated  by 
the  testimony  of  the  party  who  made  them,  if  he  is  living,  inas- 
much as  they  are  not  self-proving.  But  if  he  be  dead  or  insane, 
or  indefinitely  absent  from  the  State,  proof  of  his  handwriting 
will  be  suflScient.  DisrmiJces  v.  Tohoriy  67  Ala.  386;  Union  Ba/nk 
V.  Enapp,  3  Pick.  96,  15  Am.  Dec.  181,  note,  191-194;  EUioU  v. 
Dycke,  78  Ala.  150;  Davis  v.  Tarver,  65  Ala.  98;  Setchd  v. 
Keigwin,  57  Conn.  473;  1  Greenl.  Ev.  §§  118-120.  The  case  of 
Moore  v.  Andrews,  5  Port.  106,  decided  in  1837,  holding  the 
contrary  view,  is  opposed  to  the  weight  of  authority,  and  to  our 
more  recent  decisions.     McDonald  v.  Carries,  90  Ala.  147. 
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A.CCOUNTS  STATED. 

g  326.   General  Incidents  of  this  Relation. 

a.  Accounts  Stated  Defined. 

b.  What  May  be  Shown. 

c.  What  Necessary  in  Stati?ig  an  Account. 

§  326.  General  Incidents  of  this  Relation, 

a.  Accounts  Stated  Defined. — An  open  account  is  one  in 
which  some  item  of  the  account  is  not  settled  by  the  parties, 
whether  the  account  consists  of  one  item  or  many.  Sheppard  v. 
WilkinSj  1  Ala.  62.  It  is  not  necessary  tliat  the  account  be 
signed  by  the  parties  {Brovm  v.  Vandyke^  8  N.  J.  Eq.  795,  55 
Am.  Dec.  250;  Lockwood  v.  Thorne^  11  N.  T.  170,  62  Am.  Dec. 
81);  it  is  sufficient  if  it  has  been  examined  and  accepted  by  both, 
and  an  account  rendered  will  be  presumed  to  be  an  account 
stated,  unless  some  objection  is  made  to  it  within  a  reasonable 
time.  Freeman  ^ .  HoweU^  4  La.  Ann.  196,  50  Am.  Dec.  661; 
Darhy  v.  LastrapeSy  28  La.  Ann.  605;  Gilchrist  v.  Brooklyn 
Orocers  Mfg.  Asso^  66  Barb.  390;  Lockwood  v.  Slevin^  26  Ind. 
134;  Stenton  v.  Jerome^  54  N.  Y.  480. 

Where  an  account  rendered  is  not  objected  to  within  a  reason- 
able time,  the  failure  to  object  will  be  regarded  as  an  admission 
of  its  correctness  by  the  party  charged.  Wiggins  v.  Burkhatn^ 
77  U.  S.  10  Wall.  129,  19  L.  ed.  885;  Freeland  v.  Heron,  11  U.  S. 
7  Cranch,  147,  3  L.  ed.  297;  Langdon  v.  Roane,  6  Ala.  518,  41 
Am.  Dec.  60;  Terry  v.  Sickles,  13  Cal.  427;  White  v.  Hampton, 
10  Iowa,  238;  Wood  v.  Gaali,  2  Md.  Ch.  433;  Coopwood  v.  Bolton, 
26  Miss.  212;  Atwater  v.  Fowler,  1  Edw.  Ch.  417,  6  L.  ed.  193; 
Phillips  V.  Belden,  2  Edw.  Ch.  1,  6  L.  ed.  285;  Lockwood  v. 
Thome,  11  N.  Y.  170,  62  Am.  Dec.  81;  Dows  v.  Durfee,  10  Barb. 
213;  Pratt  v.  Weyman,  1  McCord,  Eq.  156;  Th<irp  v.  Tharp,  15 
Vt.  105.  It  is  essential  to  an  account  stated  that  the  admission 
of  liability  should  be  of  an  amount  cei-tain.  Leake,  Contracts, 
119;  Evam  v.  Verity,  Ryan  &  M.  230;  Rutledge  v.  Moore,  9  Mo. 
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To  charge  a  defendant,  as  upon  an  accoimt  stated,  by  his  re- 
ceipt and  payment  on  a  bill,  rendered  without  objection,  it  must 
be  shown  that  the  bill  was  unambiguous,  and  clearly  indicated 
the  nature  and  extent  of  the  plaintiff's  demand.  Maniofi  Bluck. 
»miih  <&  W.  Co.  V.  Carreras^  26  Mo.  App.  229.  It  is  not  neces- 
sary that  there  should  be  mutual  demands;  the  charges  may  all 
be  on  one  side,  and  need  only  relate  to  a  single  debt  or  transac- 
tion. Knawles  v.  Michd^  13  East,  249;  Highmore  v.  Primrose^ 
5  Maule  &  S.  65;  Cobb  v.  Arun^ieU,  26  Wis.  553;  KocJc  \.  BonUz, 
4  Daly,  117;  Rutledge  v.  Moore,  9  Mo.  533;  Ware  v.  Dudley,  16 
Ala.  742. 

b.  What  May  be  Shown.— The  effect  of  an  account  stated  is 
to  raise  a  prima  facie  debt;  therefore,  in  an  action  upon  it,  it 
may  be  shown  that  the  debt  did  not  exist,  or  was  invalid.     So  it 
may  be  shown  that  a  debt  stated  in  the  account  was  void  for  want 
of  consideration,  or  by  reason  of  failure  of  the  consideration,  or 
because  founded  upon  an  illegal  consideration  (Leake,  Contracts, 
120),  or  it  may  be  shown  tliat  the  acknowledgment  was  founded 
on  mistake,  and  that  its   amount  is  not  correct.     Dickerson  v. 
Nabb,  Sneed,  320,  2  Am.  Dec.  725;  Brown  v.  Vandyke,  8  N.  J. 
Eq.  795,  55  Am.  Dec.  250.     The  presumption  is  that  all  items 
properly  chargeable  at  the  time  were  included.     This  presump- 
tion is  not  conclusive;  but  clear  and  convincing  proof  that  such 
items  wece  unintentionally  omitted  is  necessary  to  sustain  a  subse- 
quent claim  to  recover  them.     Bull  v.  Harris,  31  111.  487;  Le*^ 
V.  Reed,  4  Dana,  109;  Keniudy  v.  Williamson,  5  Jones  L.  284. 
The  account  is  an  entire  demand,  and  cannot  be  split  into  several 
causes  of  action.     Guernsey  v.  Gather,  8  Wend.  492,  24  Am. 
Dec.  60;  Stevens  v.  Lockwood,  13  Wend.  644,  28  Am.  Dec.  492; 
Field  V.  New  York,  6  N.  Y.  188,  57  Am.  Dec.  435;  Secor  v. 
Stwrgis,  16  N.  Y.  556;  BendernagU  v.  Cocks,  19  Wend.  207,  32 
Am.  Dec.  448;  Oli/ver  v.  HoU,  11  Ala.  574,  46  Am.  Dec.  228. 
Lawson,  Rights,  Remedies  and  Practice,  §§  36-86. 

The  evidence  showing  the  admission  of  an  indebtedness  in  or- 
der to  constitute  an  account  stated,  must  be  made  to  the  creditor 
himself,  or  to  his  agent,  and  it  is  not  sufficient  if  made  to  a  stran- 
ger. Hoffar  V.  Dement,  5  Gill,  132,  46  Am.  Dec.  628;  Thur- 
mond V.  Sanders,  21  Ark.  255;  Tucker  v.  Barroto,  7  Barn.  &  C. 
623;  Jardine  v.  Payne,  1  Bam.  &  Ad.  663;  Breckon  v.  Smith,  1 
Ad.'  &  El.  4S8. 
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An  account  stated  is  as  conclusive  against  a  person  who  has  as- 
sumed the  indebtedness  of  the  party,  a^inst  whom  the  balance 
is  struck,  as  if  it  is  against  the  original  debtor,  and  any  evidence 
to  show  this  state  of  facts  is  admissible.  Bulloch  v.  Boyd^  2 
Edw.  Ch.  293,  6  L.  ed.  405. 

To  make  an  account  stated,  there  must  be  a  mutual  agreement 
between  the  parties  as  to  the  allowance  or  disallowance  of  their 
respective  claims;  and  to  establish  such  account  so  as  to  preclude 
a  party  from  impeaching  it,  save  for  fraud  or  mistake,  there  must 
be  proof  of  assent  to  the  account  as  rendered,  either  express  or 
implied,  from  failure  to  object  withiA  a  reasonable  time  after  pre- 
sentation (Stenton  v.  Jerom^^  54  N.  Y.  480;  Stevens  v.  Tnller^  4 
Mich.  387);  loose  declarations  and  admissions  by  a  defendant  to 
a  third  party,  not  an  agent  of  the  plaintiff,  of  an  indebtedness  to 
the  plaintiff,  are  not  sufficient  evidence  of  an  account  stated^ 
Thurmond  v.  Sanders^  21  Ark.  255.  And  see  Calvert  v.  Bakery 
4  Mees.  &  W.  417;  NewhaU  v.  Holt,  6  Mees.  &  W.  662. 

Merely  rendering  an  account  does  not  make  it  "stated."  If  the 
party  receives  it,  admits  its  correctness,  claims  the  balance,  or  offers 
to  pay  it,  it  becomes  a  "stated  account."  Toland  v.  8prague,  12 
Pet.  355. 

A  stated  account,  in  order  to  bar  a  suit  for  an  account,  must  be 
averred  in  the  plaintiff's  plea  to  be  just  and  true,  according  to  the 
best  of  his  knowledge  and  belief  [J)riggs  v.  Garretson,  25  K".  J. 
Eq.  178);  and  a  defendant  is  not  entitled  to  open  an  account  un- 
less a  sufficient  foundation  is  laid  therefor  in  the  answer.  Slee  v. 
Bloom,  20  Johns.  669.  In  an  action  on  an  account  stated  he  may 
plead  and  prove  that  the  whole  claim  was  founded  upon  an  illegal 
transaction.     D'dnhar  r,  Johnson,  108  Mass^  519. 

The  stating  of  accounts  is  not  conclusive,  but  errors  in  it  may 
be  shown  under  a  general  denial  {Bouslog  v.  Garrett,  39  Ind.  338; 
Thomas  v.  Hawkes,  8  Mees.  &  W.  140,  9  Dowl.  P.  C.  802);  and 
the  defendant  may  give  in  evidence  a  subsequent  account  in  lii& 
favor.  Fidgett  v.  Penny,  1  Cromp.  M.  &  R.  108,  2  Dowl.  P.  C. 
714,  4  Tyr.  650. 

c.  What  Necessary  In  Stating  an  Account. — In  stating  an 
account,  two  things  are  necessary:  1st.  That  there  be  a  mutual 
examination  of  the  claims  of  each  by  the  parties;  and  2d.  Tliat 
there  be  a  mutual  agreement  between  them  as  to  the  correctness  of 
the  allowance  and  disallowance  of  the  respoctive  claims,  and  of 
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tbe  balance,  as  it  is  struck  upon  the  final  adjustment  of  the  whole 
^iccount  and  demands  on  both  sides.  The  minds  of  the  parties 
must  meet  upon  the  allowance  of  each  item  or  claim  allowed,  and 
upon  the  disallowance  of  each  item  or  claim  rejected.  They  must 
mutually  concur  upon  the  final  adjustment,  and  nothing  short  of 
this  in  substance  will  fix  and  adjust  their  respective  demands  as 
An  account  stated.     Lochwood  v.  Thome^  18  N.  Y.  285. 

Eut  in  proving  an  account  stated,  it  is  not  necessary  to  show  an 
-express  examination  of  the  respective  demands  or  claims  of  the 
parties,  or  an  express  agreement  to  the  final  adjustment.  All 
this  may  be  implied  from  circumstances.  If  the  account  be  ren- 
dered by  one  party,  and  the  other  party,  upon  examining  it,  makes 
no  objection,  an  inference  might  legitimately  be  drawn  that  he 
was  satisfied  with  it  as  rendered.  So,  also,  if  the  account  should 
l)e  made  out  by  one  party  and  transmitted  to  the  other  party  by 
mail,  and  the  latter  should  omit  to  communicate  objections 
to  the  party  rendering  the  account  within  a  reasonable  time,  an 
inference  might  be  drawn  that  he  was  satisfied  with  it.  Such 
omission  to  object  would  therefore  be  legitimate  evidence  in  prov- 
ing an  account  stated.  There  is  no  arbitrary  rule  of  law  which 
renders  an  omission  to  object  in  a  given  time  equivalent  to  an 
actual  agreement  or  consent  to  the  correctness  of  the  account  thus 
rendered;  but  it  is  merely  competent  evidence,  subject  to  be 
rebutted  by  circumstances  from  which  counter  inferences  may  be 
•drawn.  Thus,  if  it  should  appear  that  the  party  to  whom  the 
account  was  rendered  was  absent  from  home,  that  would  of 
itself  account  for  the  omission,  and  no  inference  could  be  drawn 
that  he  was  satisfied  with  the  account.  So  other  circumstances 
might  be  shown  which  would  satisfactorily  account  for  the  omis- 
sion to  object  in  a  given  time.  If  one  party  receiving  such 
■account  lived  at  some  distance  from  the  other  party,  and  was 
expecting  to  see  him  within  a  few  days,  that  might  satisfactorily 
account  for  omitting  to  transmit  inmiediately  his  objections  by 
mail.  Again,  the  expected  meeting  of  the  parties  might  be  pre- 
vented or  delayed  by  some  unforeseen  casualty,  which  might 
extend  it  from  a  few  days  to  as  many  weeks,  even  months,  and 
thus,  what,  in  the  absence  of  knowledge  of  all  the  circumstances, 
might  appear  a  very  extraordinary  and  unreasonable  delay,  with 
such  knowledge,  would  be  satisfactorily  accounted  for.     Ibid. 
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§  327.  Scope,  Nature  a7id  Effect  of. 

a.  Regarded  as  Admission  or  EstoppeL 

b.  On  Information  or  Belief 

c.  New  York  Code  Provisions. 

d.  Unsatisfactory  Nature  of 

e.  Want  of  Title  does  not  Impair. 
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k.   Comments. 
328.  Peculiar  Application  of  this  Evidence. 

§  327.  Scope^  Nature  and  Effect  of. 

a.  Regarded  as  Admission  or  Estoppel. — The  solemnltieeF 
that  ordinarily  attend  the  subscribing  of  an  affidavit,  impart  m 
certain  degree  of  conclusiveness  that  is  justly  regarded  as  of  great 
weight  either  as  an  admission  or  an  estoppel.  Hex  v.  Clarke^  8- 
T.  R.  220;  Tharnes  v.  White,  Tyrw.  &  Gr.  110;  Chicago  &  N.  E. 
Co.  V.  Olde,  117  U.  S.  123,  29  L.  ed.  837;  Rowe  v.  Hxdett,  60  Vt. 
637;  Forrest  v.  Forrest,  6  Duer,  102;  MmhM  v.  Moore,  4t  Dev. 
&  B.  L.  124;  Lawrence  v.  Lawrence,  21  N.  J.  Eq.  317;  Wylder 
V.  Crane,  53  111.  490;  EUwtt  v.  Hayden,  104  Mass.  180;  KnowU 
ton  V.  Moseley,  105  Mass.  136;  Bowen  v.  De  Lattre,  6  Whart.. 
430;  Fulton  v.  Gracey,  15  Gratt.  314;  Snydacker  v.  Brosse,  51 
111.  367.  See  as  to  effect  of  answers  under  oath,  Root  v.  ShieldSy 
1  Woolw.  340;  Cook  v.  Barr,  44  N.  Y.  158. 

And  it  makes  no  matter  that  the  affidavit  was  to  the  best  of  de- 
ponent's knowledge  and  belief.  Chicago  <&  N.  R.  Co.  v.  Ohle,. 
117  U.  S.  123,  29  L.  ed.  837,  citing  Poj)e  v.  AUis,  115  TJ.  S.  363,. 
29  L.  ed.  393  (1885). 

b.  On  Information  or  Belief. — On  the  strength  of  Pope  v. 
AUis,  supray  the  Supreme  Court  of  the  United  States,  through 
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Mr,  Justice  Woods,  intimateB  that  an  affidavit  on  information 
and  belief  is  by  no  means  inadmissible;  by  placing  the  averment 
in  that  form,  you  detract  merely  from  its  weight  as  testimony. 

And  in  a  subsequent  decision,  the  same  eminent  tribunal,  speak- 
ing through  Chief  Justice  Waite,  says:  "The  affidavit,  having  been 
filed  in  the  cause  by  the  company  as  a  ground  for  obtaining  an 
order  of  the  court  in  its  favor,  was  competent  evidence  against  it 
on.  the  trial  of  another  issue;  and  the  fact  that  it  was  sworn  on 
information  and  belief  aflEected  only  its  weight  and  not  its  compe- 
tency."    CMcago  c&  N,  R,  Co,  v.  Ohle^  supra. 

c.  New  York  Code  ProTisions. — By  statutory  provision  in  New 
ITork,  an  ex  parte  affidavit  shall  not  be  received  in  evidence  upon 
a  trial,  without  the  consent  of  both  parties,  except  in  a  case  where 
it  is  especially  allowed  by  law.     N.  Y.  Code  Civ.  Proc.  §  3005. 

d.  Unsatisfactory  Natnre  of. — The  unsatisfactory  nature 
of  affidavits  as  evidence  is  shown  by  the  following  suggestive 
quotation  from  the  opinion  of  Lord  Langdale,  in  Carpe^i- 
ter  V.  Wall,  11  Ad.  &  El.  803:  "  I  do  not  think,"  said  he, 
"that  the  veracity  or  even  the  accuracy  of  an  ignorant  and 
illiterate  person  is  to  be  conchisively  tested  by  comparing  an 
affidavit  which  he  has  made,  with  his  testimony  given  upon  an 
oral  examination  in  open  court.  We  have  too  much  experience 
with  the  great  infirmity  of  affidavit  evidence.  When  the  wit- 
ness is  illiterate  and  ignorant,  the  language  presented  to  the 
court  is  not  his;  it  is,  and  must  be  the  language  of  the  person 
preparing  the  affidavit;  and  it  may  be,  and  too  often  is  the 
expression  of  that  person's  erroneous  inference  as  to  the  meaning 
of  the  language  used  by  the  witness  himself;  and  however  care- 
fully the  affidavit  may  be  read  over  to  the  witness,  he  may  not 
understand  what  is  said  in  language  so  diflferent  from  that  which 
he  is  accustomed  to  use.  Having  expressed  his  meaning  in  his 
own  language,  and  finding  it  translated  by  a  person  on  whom  he 
relies,  into  language  not  his  ow^l,  and  which  he  does  not  perfectly 
understand,  he  is  too  apt  to  acquiesce;  and  testimony  not  intended 
by  him  is  brought  before  the  court.  Again  evidence  taken  on 
affidavit  being  taken  ex  parte,  is  almost  always  incomplete,  and 
often  inaccurate,  sometimes  from  partial  suggestions,  and  some- 
times from  the  want  of  questions  and  inquiry,  without  the  aid 
of  which  the  witness  may  be  unable  to  recall  the  connected  col- 
lateral circumstances,  necessary  for  the  corrections  of  the  first 
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suggestions  of  his  memory,  and  for  his  accurate  recollection  of  all 
that  relates  or  belongs  to  the  subject.  For  these  and  other  rea- 
sons, I  do  not  think  that  discrepancies  between  the  affidavit  and 
the  oral  testimony  of  the  witness  are  conclusive  against  the  testi- 
mony of  the  witness.  It  is  further  to  be  observed  that  witnesses, 
and  particularly  ignorant  and  illiterate  witnesses,  must  always  be 
liable  to  give  imperfect  or  erroneous  evidence,  even  when  orally 
examined  in  open  court.  The  novelty  of  the  situation,  the  agita- 
tion and  hurry  which  accompanies  it,  the  cajolery  and  intimida- 
tion to  which  the  witnesses  may  be  subjected,  the  want  of  questions 
<ialculated  to  excite  these  recollections,  which  might  clear  up  every 
difficulty,  and  the  confusion  occasioned  by  cross-examination,  as 
it  is  too  often  conducted,  may  give  rise  to  important  errors  and 
omissions;  and  the  truth  is  to  be  elicited,  not  giving  equal  weight 
to  every  word  the  witness  may  have  uttered,  but  by  considering 
sH  the  words  with  reference  to  the  particular  occasion  of  saying 
them,  and  to  the  personal  demeanor  and  deportment  of  the  wit- 
ness during  the  examination.  All  the  discrepancies  which  occur, 
And  all  that  the  witness  says  in, respect  to  them,  are  to  be  care- 
fully attended  to;  and  the  result,  according  to  the  special  circmn- 
stances  of  each  case,  may  be,  either  that  the  testimony  must  be 
altogether  rejected,  on  the  ground  that  the  witness  has  said  that 
which  is  untrue,  either  willfully  or  under  self  delusion,  so  strong 
ss  to  invalidate  all  that  he  has  said;  or  else  the  real  result  must 
be,  that  the  testimony  must,  as  to  the  main  purpose,  be  admitted, 
notwithstanding  discrepancies  which  may  have  arisen  from  inno- 
<;cnt  mistake,  extending  to  collateral  mattera  but  perhaps  not 
affecting  the  main  questions  in  any  important  degree. 

An  affidavit  bearing  the  signature  of  the  adverse  party  is  prop- 
erly received  to  prove  admission,  without  proof  of  the  authority 
of  the  magistrate  w^ho  administered  the  oath.  Moin^eU  v.  Cawley^ 
17  Abb.  Pr.  76.  The  affidavit  of  a  party  to  a  cause  may  be 
received  to  prove  the  loss  of  a  paper,  in  order  to  let  in  secondary 
evidence  of  its  contents.  The  rule  excluding  a  party's  o>vn  testi- 
mony does  not  apply  as  to  many  collateral  questions.  Tayloe  v. 
Eiggs,  26  U.  S.  1  Pet.  591,  7  L.  ed.  275. 

A  voluntary  affidavit  ranks  in  equal  grade  with  heai^say  testi- 
mony in  the  scale  of  evidence,  and  in  no  case  is  received  where 
better  testimony  can,  from  the  nature  of  the  case,  be  had.  Pat- 
ier%(yii  v.  Maryland  Ins,  Co,  (Md.)  3  Harr.  &  J.  71  5  Aiu.  Dec* 
419. 
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e.  Want  of  Title  does  not  Impair. — The  want  of,  or  a  defect 
in  the  title  of  an  affidavit,  does  not  impair  it  if  it  intelligibly  refers 
to  the  action  or  special  proceeding  in  which  it  is  made  (JS.  Y.  Code 
Civ.  Proc.  §  728),  and  where  the  evidence  discloses  that  the  affiant's 
name  had  been  left  blank  in  the  body  of  the  affidavit,  it  was  held 
-competent  evidence  as  showing  a  fatal  defect.  People  v.  Suther- 
land, 16  Hun,  192.  But  it  seems  that  the  entitling  of  an  affidavit 
is  unimportant  if  it  does  not  affect  the  substantial  rights  of  an  ad- 
verse party.  Pindar  v.  Blacky  4  How.  Pr.  95.  Not  so  as  regards 
the  venue.  This  is  one  of  the  vital  and  essential  parts  of  an  affi- 
-davit,  and  it  is  prima  facie  evidence  of  the  place  where  it  was  taken. 

An  affidavit  without  a  venue  is  a  nullity  even  though  it  be 
fiwom  to  before  an  officer  whose  residence  is  mentioned  in  the 
jurat.  This  will  not  save  it.  Cook  v.  Stoats^  18  Barb.  407.  An 
affidavit  is  a  nullity  if  no  venue  is  mentioned,  or  if  the  officer's 
residence  is  not  inserted.  Lane  v.  3£or8e^  6  How.  Pr.  394.  But 
-see  contra,  Bai^nard  v.  Darling,  1  Barb.  Ch.  218,  5  L.  ed.  360. 

While  it  is  proper  and  usual  to  prefix  a  venue  to  the  affidavit,  and 
particularly  desirabie  where  the  officer  administering  the  oath  has 
jurisdiction  in  more  than  one  county,  the  absence  of  a  venue  is 
not  fatal  to  an  affidavit.  Cited  in  Young  v.  Young,  18  Minn.  94. 
The  presumption  is  that  the  clerk,  being  a  public  officer,  acted 
within  his  jurisdiction  in  administering  the  oath,  or  that  he  ad- 
ministered the  same  in  the  proper  county.  Cited  in  Young  v. 
Young,  supra.  See  Mosher  v.  HeydAck,  45  Barb.  552.  The 
absence  of  an  indispensable  allegation  in  the  affidavit  upon  which 
the  attachment  was  granted  makes  it  defective.  Cited  in  Trows 
Print.  i&  B.  B.  Co.  v.  Hart,  9  Daly,  416.  See  Cook  y.Staats,  18 
Barb.  407. 

Where  the  affidavit  is  made  by  an  illiterate  person,  the  jurat 
should  afford  proof  of  the  fact  that  it  was  read  over  to  him,  and 
that  he  seemed  to  understand  it.  Haynes  v,  Powell,  3  Dowl.  P. 
€.  599. 

f.  When  Jurisdiction  Depends  On.— Legal  and  equitable 
proceedings  contemplated  by  the  various  provisional  remedies, 
-such  as  injunction,  attachments,  replevin,  mandamus,  etc.,  are 
usually  initiated  by  affidavit  or  its  equivalent  in  some  form  of 
preliminary  evidence,  which  is  required  universally  to  support 
the  writ. 

The  jurisdiction  of  the  court  depends  upon  the  affidavit  (or 
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8iich  equivalent  evidence  as  may  be  required)  so  far  as  concerns 
the  issuance  of  the  process.  Unless  the  jurisdiction  exists;  unless 
the  plaintiff  lays  the  required  foundation,  the  writ  if  issued,  and 
the  proceedings  following  it,  would  be  null  and  void.  If  there  is. 
no  affidavit,  or  if  there  is  one  fatally  defective  and  not  amendable, 
and  if  there  is  no  waiver  by  the  defendant,  all  following  proceed- 
ings under  a  writ  issued  without  such  requisite  would  be  jurisdic- 
tionless  and  void.  Johnston  v.  Hannah^  66  Ala.  127;  Mwnley  v. 
Headley^  10  Kan.  88;  Black  v.  Brishin^  3  Minn.  360;  Watkin%  v. 
Wallace,  19  Mich.  57;  ShoeJd^y  v.  BxiUoch^  18  Ga.  283;  Greshwnir 
V.  DeLauriay,  34  Ga.  442;  Erwin  v.  Commercial  <&  Ji.  Bank,  3 
La.  Ann.  186;  Williaffis  v.  Glasgow,  1  Nev.  533;  Hargadine  v. 
Van  Iloni,  72  Mo.  370;  Saunders  v.  Cavett,  38  Ala.  51;  Oreen- 
tcay  V.  Mead,  26  N.  J.  L.  303;  Merrill  v.  Montgomery,  25  Mich. 
73;  Barddey  v.  Ilines,  33  Iowa,  157;  /Spiers  v.  Ilalstead,  71  N. 
C.  209;  Braly  v.  Seaman,  30  Cal.  610;  Clark  v.  Roberts,  1  HL 
222;  Coward  v.  DiUinger,  56  Md.  59;  Bowen  v.  SUxmm,  17 
Wis.  181;  Marx  v.  Abramson,  53  Tex.  264;  McNamara  v.  ElZisy 
14  Ind.  516;  Mantz  v.  IlendUy,  2  Hen.  &  M.  308;  O'FarraU  v. 
Heard,  22  Minn.  189. 

g.  May  be  Relied  on  to  Dispute  Notice. — An  affidavit  may 
be  relied  upon  under  the  New  York  Code  of  Civil  Procedure  as- 
evidence  with  which  to  dispute  the  recitals  in  a  certificate  of  a 
notary  public  of  the  due  protest  for  non-acceptance  or  non-pay- 
ment of  a  promissory  note  or  bill  of  exchange.  N.  Y.  Code  Civ. 
Proc.  §  923. 

An  affidavit  of  an  indorser  on  information  and  belief,  denying 
knowledge,  recollection  or  belief  of  receipt  of  notice,  is  not  suffi- 
cient to  prevent  a  notarial  certificate  from  being  presumptive 
evidence,  and  thro>v8  on  plaintiff  the  burden  of  proving  notice. 
Gawtry  v.  Doane,  51  N.  Y.  84,  aff'g  48  Barb.  148.  See  Barker 
V.  Cassidy,  16  Barb.  177. 

Party  may  annex  to  his  answer  affidavit  denying  receipt  of 
notice,  in  w4iich  case  it  mnst  be  proved  otherwise,  or  if  it  was 
received,  and  was  defective,  he  should  produce  it.  Burbank  v. 
Beach,  15  Barb.  326. 

An  affidavit  denying  upon  information  and  belief  the 
receipt  of  notice,  w'ould  not  answer  the  requirements  of  this- 
Statute.  To  destroy  the  effect  of  the  certificates  of  the  notary  a& 
presumptive  evidence,  tbe  defendant  must  deny  positively  the 
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receipt  of  notice.  He  knows  whether  he  has  received  notice  or 
not,  and  no  equivocal  denial  in  his  affidavit  will  be  sufficient. 
Gaxotry  v.  Doane^  s^pra. 

h.  When  Denied  Consideration. — Where  evidence  has  been 
properly  received,  the  party  against  whom  it  has  been  introduced 
has  no  absolute  right  to  have  it  stricken  out  when  its  effect  has 
been  destroyed  by  other  evidence.  The  proper  practice  upon  a 
jury  trial  is  for  the  party  to  request  the  court  to  charge  that  such 
evidence  is  not  to  be  considered  by  them,  and  in  case  of  refusal 
he  will  have  a  good  exception.  Entries  by  the  deceased  clerk  of 
a  notary  of  presentment  and  demand,  made  in  the  ordinary  and 
usual  way,  in  a  register  kept  by  the  notary  for  that  purpose,  are 
competent  evidence  to  prove  such  presentment  and  demand. 
lUd. 

i.  When  Sufficient. — The  affidavit  may  be  relied  upon  as 
affording  evidence  of  the  grounds  for  the  issuance  of  the  writ, 
and  where  it  discloses  one  of  several  statutory  reasons  for  its 
issuance,  it  is  sufficient.  Keith  v.  Stetter^  25  Kan.  100;  Mc  Coll  em 
V.  White^  23  Ind.  43;  Lawyer  v.  Langhoms^  85  111.  138.  The 
grounds  for  the  writ  can  be  no  other  than  those  authorized  by 
the  statutes  upon  which  the  plaintiff  proceeds.  Morrison  v. 
Ijovejoyj  6  Minn.  183. 

Any  evidence  tending  to  show  that  the  plaintiff  is  not  strictly 
within  the  authorization  for  the  extraordinary  remedies  which  he 
invokes,  is  competent.  However  artistically  he  may  have  set  forth 
the  indebtedness,  it  will  avail  him  nothing  if  he  should  fail  to 
show  that  the  defendant  is  a  non-resident  or  has  absconded,  or  is 
about  to  abscond,  or  is  secreting  his  property  or  himself  to  avoid 
legal  proceedings,  or  some  other  grounds  specified  in  the  Statute, 
and  the  statement  of  such  fact  must  be  plain  and  unequivocal,  such 
as  would  subject  him  to  all  the  consequences  of  any  wrong  done 
thereby,  in  case  the  statement  should  prove  false.  Waples, 
Attachment,  90. 

It  has  often  been  held  that  a  mere  recital  of  facts  without  a  state- 
ment of  their  existence  will  not  be  sufficient  in  an  affidavit  on 
which  a  warrant  of  attachment  is  applied  for.  Smith  v.  Davu^  3 
N.  Y.  Civ.  Proc.  74. 

In  the  last  case  Justice  Daniels,  in  delivering  the  opinion  of 
the  court,  uses  this  language  in  speaking  of  the  requisities  of  an 
affidavit  upon  which  the  issuing  of  an  attachment  is  sought :     '*  A 
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plain  case  must  be  made  out,  and  where  it  is  not,  then  it  neces- 
sarily follows  that  the  attachment  must  be  set  aside.  This  rul& 
imposes  no  hardship  upon  the  applicant  for  an  attachment,  for  he 
is  allowed  to  make  out  his  case  upon  his  own  unsupported  oath^ 
and  where  the  facts  are  such  as  will  warrant  him  in  making  the 
statement  required  for  this  purpose,  he  should  be  obliged  care- 
fully and  attentively  to  embody  them  in  the  affidavit." 

Where  an  affidavit  of  an  attachment  is  made  by  an  agent  of  the 
plaintiflF,  if  the  required  facts  are  positively  sworn  to,  the  agent'& 
means  of  knowledge  need  not  be  stated.  Rice  v.  Morner^  64 
Wis.  599. 

j.  English  Regulations. — The  English  regulations  on  the  sub> 
ject  of  affidavit  evidence  are,  to  a  limited  extent,  embodied  in 
§  125  of  Stephen's  Digest,  which  1  append  in  full : 

''Oral  evidence  may  be  taken  (according  to  the  law  relating  to 
civil  and  criminal  procedure) — 

"In  open  court  upon  a  final  or  preliminary  hearing. 

"Or  out  of  court  for  future  use  in  court — 

(a)  upon  affidavit, 

(b)  under  a  commission, 

(c)  before  any  officer  of  the  court  or  any  other  person  or 

persons  appointed  for  that  purpose  by  the  Court 
or  a  Judge  under  due  legal  authority  or  designated 
by  Statute  or  selected  by  agreement  of  the  parties. 

"Oral  evidence  taken  in  open  court  must  be  taken  according  to 
the  rules  contained  in  this  chapter  relating  to  the  examination  of 
witnesses.  Oral  evidence  taken  imder  a  commission  must  be 
taken  in  the  manner  prescribed  by  the  terms  of  the  commission. 

''Oral  evidence  taken  under  (c)  must  be  taken  in  the  same  man- 
ner as  if  it  were  taken  in  open  court;  but  the  examiner  has  no 
right  to  decide  on  the  validity  of  objections  taken  to  particular 
questions,  but  must  record  the  questions,  the  fact  that  they  were 
objected  to,  and  the  answers  given. 

"Oral  evidence  given  on  affidavit  must  be  confined  to  such  facta 
as  the  witness  is  able  of  his  own  knowledge  to  prove,  except  on 
interlocutory  motions,  on  which  statements  as  to  his  belief  and  the 
grounds  thereof  may  be  admitted.  The  costs  of  every  affidavit 
unnecessarily  setting  forth  matters  of  hearsay  or  argumentative 
matter,  or  copies  of  or  extracts  from  documents,  must  be  paid  by 
the  party  filing  them. 

"When  a  deposition,  or  the  return  to  a  commission,  or  an  affida^ 
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vit,  or  evidence  taken  before  an  examiner,  is  used  in  any  court  aa 
evidence  of  the  matter  stated  therein,  the  party  against  whom  it. 
is  read  may  object  to  the  reading  of  anything  therein  contained 
on  the  ground  on  which  he  might  have  objected  to  its  being  stated 
by  a  witness  examined  in  open  court,  provided  that  no  one  is 
entitled  to  object  to  the  reading  of  any  ansMrer  to  any  question 
asked  by  his  own  representative  on  the  execution  of  a  commission 
to  take  evidence." 

k.  Comments. — ^Mr.  Chase,  in  commenting  upon  the  fifth 
paragraph  of  this  article,  says:  "  In  New  York,  and  some  other 
States,  affidavits  upon  interlocutory  motions  may  contain  state- 
ments upon  information  and  belief,  but  the  sources  of  such 
information  and  the  grounds  of  such  belief  should  also  be  stated^ 
and  the  reasons  why  the  affidavit  of  a  person  hftving  knowledge 
of  the  matter  cannot  be  procured  should  usually  appear  {Howe- 
Mach,  Co,  V.  Pettihone^  74  IST.  Y.  68;  Plerson  v.  Freeman^  77  N. 
Y.  589;  Bennett  v.  Eihrards^  27  Hun,  352;  State  v.  Foote^  83  K. 
C.  102;  Mitchell  v.  Pitts^  61  Ala.  219);  but  affidavits  merely  stat- 
ing belief,  or  information  and  belief,  have  in  many  cases  been 
held  insufficient.  Adaras  v.  Merritt^  10  111.  App.  275;  People  v. 
Wayne  Circuit  Jmlge^  36  Mich.  334;  Murphy  v.  Purdy^  13 
Minn.  422;  Goinxer  v.  White^  23  Ohio  St.  192;  Thompson  v.  IPuj- 
ginhotham^  18  Kan.  42. 

•'  An  attomev  who  draws  an  affidavit  is  liable  for  costs,  if  it 
contains  irrelevant  and  scandalous  matter,  which  is  stricken  out  on 
motion.  McVey  v.  Cantrell^  8  Hun,  522;  compare  Pitcher  v- 
Clark,  2  Wend.  631." 

328.  Peculiar  application  of  this  Evidence. — It  remains  to 
notice  a  peculiar  application  of  this  species  of  evidence  under 
legislative  sanction  in  Pennsylvania.  The  intent  of  this  statutory 
provision  is  to  facilitate  and  simplify  proceedings  in  the  trial  court. 
through  the  medium  of  what  is  known  as  an  affidavit  of  defense. 
From  the  only  work  published  on  the  subject,  "  Endlich  on  AtH- 
davits  of  Defense,"  I  extract  the  following  section: 

"  The  most  interesting,  and  at  the  same  time  the  most  delicate 
questions  presented  under  the  affidavit  of  defense  system,  are 
those  involving  the  sufficiency  of  the  allegations  contained  in 
affidavits  of  defense,  to  preclude  the  plaintiff  from  obtaining  sum- 
mary judgment,  and  to  entitle  the  defendant  to  have  his  case 
tried  before  a  jury,  or  otherwise  disposed  of  according  to  the 
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forms  of  the  common  law.  The  infancy  of  the  system  was  marked 
by  great  leniency  and  latitude  to  the  defendant.  He  was  required 
only  to  state,  in  general  terms,  that  he  had  a  defense.  (Illinois 
Rev.  Stat.  1874,  p.  779).  When,  under  later  rules  and  statutes,  it 
l)ecame  necessary  to  set  forth  a  statement  of  the  nature  and  char- 
acter of  the  defense  relied  on,  a  complete  revolution  was  intro- 
duced. The  defendant  was  no  longer  to  be  permitted  to  judge  of 
the  sufficiency  of  his  defense,  or  to  assure  the  court,  in  broad 
terms,  that  he  had  such  a  one,  keeping  the  details  of  which  it 
consisted  to  himself.  He  was  obliged  to  divulge  the  elements 
which  entered  into  its  composition.  Upon  the  court  was  thrown 
the  duty  of  analyzing  the  whole  defense  thus  presented,  and  to  it 
was  committed  the  power,  of  which  the  defendant  was  deprived, 
of  deciding  upon  its  sufficiency  in  law.  The  court  being  thus  put 
in  the  place  the  defendant  occupied  under  the  old  system,  it  is 
necessary  that  it  should  also  be  put  in  possession  of  the  facts  he 
has  at  his  command,  in  order  to  judge  whether  or  not  they  result 
'  in  a  practicable  defense.  If  the  defendant,  under  a  requirement 
to  state  tlie  nature  and  character  of  his  defense,  were  permitted 
to  discharge  himself  by  merely  naming  what  he  conceives  to  be 
the  legal  effect  of  the  facts  within  his  knowledge, — «.  ^.,  '  failure 
of  consideration,'  '  fraud,'  '  payment,'  etc., — ^he  would,  in  reality, 
be  doing  nothing  more  than  he  had  to  do  before,  and  none  of  the 
evils  of  the  old  system  would  be  remedied.  In  his  honest,  though 
possibly  mistaken  judgment,  those  facts  might  establish  such  a 
defense,  whilst  the  law  would  deny  them  that  effect.  Again,  his 
facts  may  be  incapable  of  proof,  and  hence,  in  spite  of  them,  it 
may  be  hopeless  for  him  to  resist  the  claim.  BIolcTc  v.  Halstead^ 
o9  Pa.  64.  Of  all  this  the  court  must  be  furnished  with  the  means 
of  judging,  and  upon  all  these  points,  the  affidavit  of  defense,  in 
order  to  be  sufficient,  must  satisfy  the  court  It  follows,  there- 
fore, that  an  affidavit  of  defense,  in  order  to  be  sustained,  must  be 
sufficient  in  two  respects:  It  must  allege  sufficient  facts  in  detail 
to  show  that  the  defendant  can  establish  a  defense,  and  that 
defense  must  be  sufficient  in  law  to  overcome  the  plaintiff's  prima 
facie  case,  as  made  out  by  the  copies,  averments  and  presumptions 
properly  to  be  considered  by  tlie  court.  '  It  is,  however,  a  nice 
line  to  hit,  to  determine  how  far  the  requisition  on  the  defendant 
should  be  pushed,  for  while  it  may  be  desirable  to  prevent  a  bad 
man  from  obtaining  time  by  practicing  a  trick,  the  conscience  of 
a  good  man,  who  has  a  just  defense,  ought  not  to  be  unnecessarily 
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-wounded.'  LeU>er8perg€r  v.  Reading  8a/v.  Bank^  30  Pa.  631. 
Hence  it  is  a  general  rale,  that  an  affidavit  is  sufficient  if  it  sets  forth 
facts  showing  a  solid  defense  which  can  probably  be  established. 
Ihid,  Or  if,  the  facts  not  appearing  incapable  of  proof,  in  case 
they  were  proved  before  a  jury,  or  found  in  a  special  verdict  sub- 
mitting the  defendant's  liability  thereon  as  the  question,  the  de- 
fense would  succeed.  Ihid.  See  also  Ma/rsh  v.  Marshall^  53 
Pa.  396);  or  if  the  facts  alleged,  being  probably  capable  of  proof, 
And  being  proved,  would  put  the  plaintiff  upon  proof  of  any 
matter  dehors  the  instrument  or  copy  sued  upon.  McPherson 
V.  Allegheny  NaL  Bamk^  96  Pa.  135;  Hunter  v.  ReiUyy  36  Pa. 
509." 
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§  329.  Material  Alteration^  General  Principles. 

a.  The  English  Rule. 

b.  California  Code  Provisio'ns, 

c.  What  May  he  Shown. 
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§  329.  Material  Alteration^  General  Principles. 

a.  The  English  Rule.— The  most  logical  statement  of  this 
entire  topic,  as  disclosed  by  a  careful  survey  of  the  authorities,  is 
found  in  Stephen's  Digest,  art.  89,  which  states  the  present  con- 
dition of  the  law.  I  append  the  text  without  further  comment: 
"No  person  producing  any  document  which,  upon  its  face,  appears 
to  have  been  altered  in  a  material  part,  can  claim  under  it  the 
enforcement  of  any  right  created  by  it,  unless  the  alteration  was 
made  before  the  completion  of  the  document,  or  with  the  consent 
of  the  party  to  be  charged  under  it,  or  his  representative  in  inter- 
est. This  rule  extends  to  cases  in  which  the  alteration  was  made 
by  a  stranger,  whilst  the  document  was  in  custody  of  the  person 
producing  it,  but  without  his  knowledge  or  leave.  Alterations- 
and  interlineations  appearing  on  the  face  of  a  deed  are,  in  the 
absence  of  all  evidence  relating  to  them,  presumed  to  have  been 
made  before  the  deed  was  completed.  Alterations  and  interline- 
ations appearing  on  the  face  of  a  will  are,  in  the  absence  of  all 
evidence  relating  to  them,  presumed  to  have  been  made  after  the 
execution  of  the  will. 

"There  is  no  presumption  as  to  the  time  when  alterations  and 
interlineations,  appearing  on  the  face  of  writings  not  under  seal, 
w6re  made,  except  that  it  is  presumed  that  they  were  so  made 
that  the  making  would  not  constitute  an  oifense. 

"An  alteration  is  said  to  be  material  when,  if  it  had  been  made 
with  the  consent  of  the  party  charged,  it  would  have  aflEected  his 
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interest  or  varied  his  obligations  in  any  way  wliatever.  An  alter- 
ation which  in  no  way  affects  the  rights  of  the  parties  or  the  legal 
effect  of  the  instrument,  is  immaterial." 

b.  California  Code  Proyisions. — The  party  producing  a  writ- 
ing as  genuine  which  has  been  altered,  or  appears  to  have  been 
altered,  after  its  execution,  in  a  part  material  to  the  question  in 
dispute,  must  account  for  the  appearance  of  alteration.  lie  may 
ahow  that  the  alteration  was  made  by  another,  without  his  con- 
currence, or  otherwise  properly  or  innocently  made,  or  that  the 
alteration  did  not  change  the  meaning  or  language  of  the  instru- 
ment. If  he  do  that,  he  may  give  the  writing  in  evidence,  but 
not  otherwise.     Cal.  Code  Civ.  Proc.  §  1982. 

Where  a  party  produced  in  evidence  a  deed,  the  date  of  which 
appeared  to  have  been  changed  to  one  day  subsequent  to  its  orig- 
inal date,  but  by  whom  or  Avhere  it  did  not  appear,  the  court  said 
as  he  produced  it  in  evidence,  bearing  the  appearance  upon  its  face 
of  having  been  altered  in  a  material  particulai*  to  his  interest  and 
to  the  prejudice  of  the  other  side,  it  was  incumbent  upon  him  to 
establish  by  satisfactory  evidence  that  the  altemtion  was  made  by 
the  grantor  or  by  his  authority.  Galland  v.  Jachman^  26  Cal. 
85.  Where  the  body  of  a  note  was  in  print,  the  place  of  payment 
and  the  word  ''monthly"  was  erased  by  a  line  in  red  ink,  both  the 
words  ''monthly,"  and  "quarterly,"  having  origmally  stood  in  the 
printed  form,  the  court  held  that  in  view  of  the  fact  that  a  print- 
ed form  was  used,  that  left  no  plausible  reason  for  saying  that 
the  note  was  altered,  or  that  it  had  the  appearance  of  having  been 
altered  after  it  was  executed.     Corcoran  v.  Doll^  32  Cal.  88. 

c.  What  May  be  Shown. — Evidence  tending  to  show  that  the 
alteration  or  erasure  was  made  by  a  stranger  to  the  instrument  is 
always  competent  as  by  intendment  of  law,  where  such  appears 
to  be  the  case,  and  there  is  no  procurement  or  connivance  by 
either  party,  an  alteration  or  erasure  does  not  avoid  the  instru- 
ment. Hunt  V.  Gray,  35  X.  J.  L.  227;  Ford  v.  Ford,  17  Pick. 
418;  Davis  v.  CarliHle,  6  Ala.  70 7;  Piersol  v.  Grunts,  30  Ind. 
129,  95  Am.  Dec.  (>73;  Crockett  v.  Thomamn,  5  Sneed,  342;  Bos- 
tan  v.  Benson,  12  Cush.  61;  Nichols  v.  Johnson,  10  Conn.  192; 
Lewis  V.  Payn,  8  Cow.  71, 18  Am.  Rep.  427;  Bigelow  v.  Stl/j)he?iy 

35  Vt.  521;  Boyd  v.  McConnell,  10  Humph.  68;  Croft  v.  White, 

36  Miss.  455;  Lvhhering  v.  Kohlbrecher,  22  Mo.  596;  Lee  v.  Alex- 
a/nderj  9  B.  Mon.  25,  48  Am.  Dec.  412;  Bridges  v.  WinterSy 
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42  Miss.  135,  2  Am.  Eep.  598;  Fnlmer  v.  SeUz,  68  Pa.  237,  9 
Am.  Rep.  172,  note. 

The  case  of  Waring  v.  Smyth,  2  Barb.  Ch.  119,  6  L.  ed  580, 
is  especially  instructive  in  this  connection,  in  that  it  has  been 
made  the  vehicle  for  a  note  on  this  topic  under  review  by  the 
Hon.  Robert  Desty.  If  anything  whatever  that  legitimately 
associates  itself  with  the  topic  has  been  omitted,  the  writer  fails 
to  discern.  What  follows  on  this  subject  is  largely  a  transcript 
from  the  note  in  question. 

d.  Alteration^  How  Proved. — The  fact  of  an  erasure  in  a 
deed,  though  there  be  a  subscribing  witness  to  the  deed,  may  be 
proved  by  any  other  person.  Pe7\my  v.  Corwithe,  18  Johns.  499. 
On  the  trial  of  the  question  whether  an  alteration  in  a  will  was 
made  by  the  original  draftsman  or  by  a  stranger,  evidence  of  other 
writings  proved  by  witnesses,  and  also  of  witnesses,  is  ad- 
missible to  show  that  the  peculiarities  of  the  alteration  ure  such 
as  the  party  frequently  used  in  his  ordinary  handwriting.  Smith 
V,  Fenner,  1  Grail.  170. 

e.  Preyents  a  Resort  to  Original  Contract. — When  an  agree- 
ment is  reduced  to  writing,  whether  under  seal  or  not,  so  as  to 
merge  the  original  promise,  and  the  written  agreement  is  so 
altered  as  to  avoid  it,  the  party  cannot  resort  to  the  original 
contract.  Newell  v.  Mayberry,  3  Leigh,  250;  Whedock  v.  Free^ 
/nauj  13  Pick.  165;  MiOs  v.  Starr,  2  Bail.  L.  359. 

f .  Application  of  fiyidentiary  Rules. — ^The  applicability  of 
evidentiary  rules  is  afforded  a  wide  scope  for  display  in  the  vari- 
ous incidental  methods  by  which  the  alteration,  interpolation, 
erasure  or  abridgement  of  a  writing  is  shown  to  the  trial  court, 
and  the  scope,  nature  and  effect  of  the  evidence  introduced  is  fre- 
quently the  most  severe  test  to  which  the  capacity  of  a  practicing 
lawyer  can  be  subjected.  It  is  familiar  law  that  if  a  written 
instrument  is,  after  the  due  execution  and  delivery  of  it,  altered 
in  any  material  point  by  one  of  the  parties  thereto,  vrithout  the 
consent  of  some  other  party  in  interest,  such  alteration  in  the  way 
of  interlineation,  erasure  or  addition,  if  shown  by  competent  evi- 
dence and  to  the  satisfaction  of  the  court,  is  sufficient  to  avoid  the 
instrument.  T^ngg  v.  Taylor,  27  Mo.  245,  72  Am.  Dec.  263; 
Campbell  v.  Mc Arthur,  2  Hawks,  33,  11  Am.  Dec.  788;  Blis» 
V.  Mclntire,  18  Vt.  466;  Benedict  v.  Cowden,  49  N.  Y.  396,  10 
Am.  Rep.  382;  Burnham  v.  Ayer,  35  N.  H.  351;  Brovmv,  StraWj 
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6  Neb.  537,  29  Am.  Rep.  369;  Dcma  v.  Golem(m^  1 1red.  L.  424; 
TiUou  V.  Clinton  <&  K  Ins.  Co.  7  Barb.  564;  Stmt  v.  Orayj  35 
K  J.  L,  227,  10  Am.  Rep.  232;  Smith  v.  Wdd,  2  Pa.  54;  Stewart 
V.  jPrestarij  1  Fla.  10,  44  Am.  Dec.  621;  Greenfield  Sav.  Bamk  v. 
Stawell,  123  Mass.  196,  25  Am.  Rep.  67;  Wait  v.  Pomeri/y^  20 
Mich.  425. 

The  material  alteration  of  a  written  instrument  without  the 
knowledge  or  consent  of  the  maker  renders  it  absolutely  void, 
even  in  the  hands  of  an  innocent  holder.  Angle  v.  Northwestern 
Jfut.  Z.  Im.  Co.  92  U.  S.  330,  23  L.  ed.  556.  Some  cases  hold 
that  in  the  cajse  of  a  deed  any  alteration,  whether  material  or  not, 
avoids  it.  Den  v.  Wright,  7  N.  J.  L.  212;  WaUace  v.  Ha/rmsteadj 
15  Pa.  462,  53  Am.  Dec.  603. 

The  general  principles  which  relate  to  the  alteration  of  sealed 
or  unsealed  written  instruments  are  equally  applicable  and  con- 
trolling when  the  question  relates  to  the  alteration  of  a  bill  or 
note.  Bills  and  notes  are  in  such  common  and  extensive  use  that 
questions  in  relation  to  alterations  affecting  them  are  frequently 
raised,  and  since  they  are  so  extensively  used,  and  their  validity 
is  so  generally  sustained,  it  is  of  the  utmost  importance  that  their 
credit  should  remain  unimpaired  by  any  authorized  alteration. 
For  the  purpose  of  showing  clearly  how  the  courts  enforced  the 
rules  that  such  instruments  cannot  properly  be  altered,  and  the 
effects  which  result  from  an  alteration  when  proved,  we  cite  some 
of  the  numerous  cases.  I  will  add,  there  is  substantial  unanimity 
on  this  question  of  alteration,  in  so  far  as  it  affects  negotiable 
paper.  A  very  rigid  scrutiny  of  the  authorities  has  failed  to  dis- 
close the  least  dissent  from  the  positions  assumed  in  the  foregoing 
text. 

Where  a  note  is  written  in  pencil  marks,  it  will  not  invalidate 
the  instrument  to  write  over  in  ink  what  was  written  in  pencil. 
Reed  v.  Roark,  14  Tex.  329.  If,  after  a  note  has  been  delivered 
to  the  payee,  a  particular  place  of  payment  be  inserted  therein  by 
interlineation,  without  the  maker's  consent,  he  will  be  discharged 
{Niagara  District  BamJe  v.  Fair  man  cfe  W.  Mach.  Tool  Co.  3 1 
Barb.  403;  Bank  of  America  Y.Woodworth,  18  Johns.  315,  1^> 
Johns.  391;  WhiU  v.  Hass,  32  Ala.  430;  Oakey  v.  Wilcox,  3  How. 
(Miss.)  330;  Burchfi^ld  v.  Moore,  3  El.  &  Bl.  683);  and  the  rule 
is  the  same  even  though  the  note  subsequently  comes  into  the 
hands  of  a  bona  fide  indorser  for  value.  Nazro  v.  FuUer,  24 
Wend.  374.     But  if  a  note  is  delivered  with  a  blank  space  after 
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the  word  "at"  left  for  the  place  of  payment,  the  leaving  of  this 
blank  gives  an  implied  authority  to  the  lawful  holder  to  fill  it  up 
by  designating  a  place  of  payment.  Wagganer  v.  Milliiigton^  8 
Ilun,  142:  Kitchen  v.  Place,  41  Barb.  465;  Redlich  v.  DoU,  54 
X.  Y.  234,  13  Am.  Rep.  573;  McGrath  v.  Clark,  56  K  Y.  34, 15 
Am.  Rep.  372.     See  Schuler  v.  Gillette,  12  Hun,  278. 

Where  a  note  is  payable  in  goods  ©r  chattels,  an  alteration  which 
changes  the  articles  specified  to  others  is  material.  It  will  not 
make  any  difference  that  the  actual  articles  to  be  paid  remain  the 
same,  because  one  of  the  different  articles  may  be  much  more 
easily  and  readily  obtained  than  the  other.  And  where  a  note 
was  payable  in  "merchantable  neat  stock"  and  the  note  was  altered 
by  inserting  the  word  "young"  after  "  merchantable"  this  was 
held  to  vitiate  the  note.     Martendale  v.  FoUet,  1  N.  H.  95. 

The  addition  of  the  words  "with  interest"  is  a  material  altera- 
tion; and  if  made  by  the  maker,  after  indorsement  by  a  third  per- 
son and  before  delivery  to  the  payee,  it  will  render  it  void  as 
against  the  indorser,  in  the  absence  of  proof  of  authority  to  make 
the  addition.     McGmth  v.  Ckvrk,  56  N.  Y.  34, 15  Am.  Rep.  372, 

So  an  alteration  in  the  tune  of  payment  is  material.  Master  v. 
'MiUer,  4  T.  R.  320;  Pato7i  v.  Winter,  1  Taunt.  420;  Alderson 
V.  Langsdale,  3  Bam.  &  Ad.  660;  Knight  v.  Clements,  8  Ad.  & 
EL  215;  Atkinson  v.  Hawdon,  2  Ad.  &  El.  628;  Clifford  v.  Park- 
er, 2  Man.  &  G.  909;  Upstone  v.  Marchant,  2  Barn.  &  C.  10; 
Williams  v.  Jarrett,  5  Bam.  &  Ad.  32. 

An  alteration  in  the  date  of  a  promissory  note  from  "Sept."  to 
*'Oct."  by  one  of  two  makers,  without  the  consent  of  the  other, 
extinguishes  the  latter's  liability.  The  plaintiff  in  such  case  can- 
not fall  back  upon  a  note  as  it  was  originally;  any  evidence 
tending  to  prove  an  alteration  of  this  nature  is  competent. 
The  alteration  annuls  the  instrument,  even  in  the  hands  of  an  in- 
nocent holder  for  value.  Wood  v.  SUeU,  73  U.  S.  6  Wall.  80,  18 
L.  ed.  725. 

Where  the  evidence  discloses  that  the  erasure  or  interlineation 
was  by  accident  or  mistake,  the  instrument  is  not  avoided.  Coch- 
ran v.  Neheker,  48  Ind.  459;  Ilorst  v.  Wagner,  43  Iowa,  373,  22 
Am.  Rep.  255;  Rogers  v.  Shaw,  59  Cal.  260. 

In  2  Parsons,  Notes  and  Bills,  570,  the  author  says :  "If  the 
alteration  was  made  fraudulently,  or  with  illegal  intention,  or  if 
the  original  words  cannot  cei'tainly  be  restored,  or  if  any  party 
has  become  interested  in  the  note,  or  affected  bv  it,  or  related  to 
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it,  since  the  alteration,  in  such  a  way  that  the  restoration  will  do  a 
wrong  to  that  party — ^in  either  of  these  cases  we  should  say  that  the 
party  most  abide  by  the  alteration  he  made,  and  accept  the  con- 
sequences of  making  it.  But  unless  one  of  these  reasons  exists,  we 
Are  not  aware  of  any  good  and  sufficient  argument  for  refusing  to 
permit  him  to  restore  the  instrument  to  its  original  form  and 
force." 

Nothing  but  a  fraudulent  purpose  or  corrupt  intent  in  making 
the  alteration  would  make  the  note  void.  Trow  v.  Qlen  Cove 
Starch  Co.  1  Daly,  280;  Van  Horn  v.  'Bell,  11  Iowa,  468;  Mur- 
ray V.  CrToham,  29  Iowa,  524;  Krause  v.  Meyer,  32  Iowa,  567. 

Consent,  if  given  to  the  alteration,  or  where  the  evidence  dis- 
<5lo6es  a  subsequent  ratification,  will  not  avoid  an  instrument,  and 
such  testimony  is  always  competent.  HUla  v.  Barnes,  11  N.  H. 
595;  CoUins  v.  CoUina,  51  Miss.  311,  24  Am.  Rep.  632;  Wodey 
V.  Constant,  4  Johns.  54,  4  Am.  Dec.  246;  King  v.  Hunt,  13  Mo. 
"97;  Grrimstead  v.  Briggs,  4  Iowa,  559;  Penny  v.  Corwhite,  18 
Johns.  499;  Camden  Bamk  v.  HaU,  14  N.  J.  L.  583;  Humphreys 
V.  GuiOow,  13  N.  H.  385,  38  Am.  Dec.  499;  Pelton  v.  PrescoU, 
13  Iowa,  567;  Wilson  v.  H&nderson,  9  Smedes  &  M.  375,  48  Am. 
Dec.  716;  Jackson  v.  Johnson,  67  Ga.  167. 

The  party  making  the  alteration  must  show  the  consent  of  the 
other  party  {Humphreys  v.  GuiUow,  supra),  and  consent  may 
be  implied  as  well  as  expressed. 

As  regards  the  material  alteration  of  negotiable  paper,  an  in- 
structive case  is  that  of  BamJc  of  Pittsburgh  v.  Neal,  63  U.  S.  22 
How.  96, 16  L.  ed.  323.  The  note  collates  the  cases,  both  English 
And  American,  and  makes  special  reference  to  Lord  Mansfield's 
decision  in^  JRussdl  v.  Lwngstaffe,  Dougl.  514,  which  appears  to  be 
the  leading  case  upon  the  subject,  and  which  has  been  followed  as 
A  precedent  applying  equally  to  the  indorsee,  acceptor,  maker  or 
drawer.  See  Usher  v.  Daujicey,  4  Campb.  97;  Bulkehy  v.  But- 
ler, 2  Bam.  &  C.  435;  Powell  v.  Buff,  3  Campb.  182;  Schultz  v. 
Astley,  2  Bing.  N.  C.  544;  Mahone  v.  Central  Bamk,  17  Ga.  Ill; 
PuUerton  v.  Sturges,  4  Ohio  St.  529;  Bank  of  Commonwealth  v. 
Curry,  2  Dana,  143;  Bank  of  Limestone  v.  Penick,  5  T.  B.  Mon. 
25;  Jones  v.  Shdbyville  F,  Ins.  Co,  1  Met.  (Ky.)  58;  Michigan, 
Ins,  Co,  V.  Leavenworth,  30  Vt.  11;  Androscoggin  Bank  v.  Kim- 
haU,  10  Gush.  373;  Nichol  v.  BaU,  10  Yerg.  429;  Ives  v.  Farmers 
Bank,  2  Allen,  236.  So,  if  a  person  intends  to  enter  into  an 
obligation,  and  with  such  intent,  signs  a  paper  in  blank,  or  leaves 
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certain  particulars  to  be  filled  in,  by  such  procedure  he  im- 
pliedly  gives  authority  to  the  holder  to  fill  the  blanks,  in  accord- 
ance with  the  general  character  of  the  instrument,  hence,  any 
evidence  tending  to  show  the  existence  of  such  an  instrument 
originally  incomplete  in  these  particulars  is  competent.  Ba/nk  qf 
Commonwealth  v.  McChord^  4  Dana,  191;  Bamk  of  Comm/on- 
wealth  V.  Curry,  2  Dana,  143;  Pa^e  v.  MorrMy  8  Abb.  App- 
Dec.  433;  SpiUer  v.  Jamies,  32  Ind.  202,  2  Am.  Kep.  334;  Va/n 
Duzer  v.  H(me,  21  N.  Y.  531;  Redlich  v.  Doll,  54  N.  Y.  234, 13 
Am.  Kep.  573;  GiUaspie  v.  Kelley,  41  Ind.  158,  13  Am.  Kep. 
318;  Qa/rrard  v.  Haddan,  67  Pa.  82,  5  Am.  Kep.  412;  Yisher  v. 
Webster,  8  Cal.  109;  AlloU  v.  Rose,  62  Me.  194,  16  Am.  Kep. 
427;  WiMe  v.  WiUiams,  8  S.  C.  290,  28  Am.  Kep.  294;  Cobum 
V.  Webb,  56  Ind.  96,  24  Am.  Kep.  15;  Johnston  Harvester  Co*  v^ 
McLean,  57  Wis.  258,  46  Am.  Kep.  39. 

Chief  Justice  Chase  has  given  the  weight  of  his  authority  to- 
the  propositions  of  the  text.  The  delivery  of  a  bill  of  exchange- 
signed  and  indorsed  in  blank  only  authorizes  the  receiver,  as- 
between  himself  and  the  indorser  and  drawer,  to  fill  it  up  in  con- 
formity with  the  authority  given  him.  If  there  has  been  no- 
agreement,  the  authority  is  general;  if  there  has,  it  must  be  pur- 
sued. The  burden  of  proof  that  there  was  an  agreement,  and 
that  its  terms  have  been  violated,  is  in  such  a  case  upon  the* 
defendant;  but  if  he  can  make  the  proof  it  will  avail  him.  No- 
person,  unless  authorized,  either  directly  or  by  just  inference, 
from  the  nature  of  the  transactions,  can  fill  up  a  blank  bill  for  his 
own  benefit;  nor  can  such  a  bill  be  enforced  against  the  drawer 
and  indorser  in  favor  of  anyone  who  takes  it  in  bad  faith,  that 
is,  with  knowledge  that  it  has  been  filled  up  without  authority  or 
in  fraud.  3  Kent,  Com.  119;  Torrey  v.  Fish,  10  Smedes  &  M^ 
590;  Davidson  v.  Zanier,  71  U.  S.  4  Wall.  447,  18  L.  ed.  377. 

This  rule  in  its  apphcation  to  negotiable  instruments  was  very 
clearly  stated  by  JUr,  Justice  Clifford  in  Dank  of  PiMsbv/rgh 
V.  Neal,  63  U.  S.  22  How.  96,  16  L.  ed.  323,  as  foUows:  "  Where 
a  party  to  a  negotiable  instrument  intrusts  it  to  the  custody  of 
another,  with  blanks  not  filled  up,  whether  it  be  for  the  purpose 
of  accommodating  the  person  to  whom  it  was  intrusted,  or  to  be 
used  for  his  own  benefit,  such  negotiable  instrument  carries  on  it& 
face  an  impKed  authority  to  fill  up  the  blanks  and  perfect  the^ 
instrument;  and  as  between  such  party  and  innocent  third  parties,, 
the  person  to  whom  it  was  intrusted  must  be  deemed  the  agent 
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of  the  party  who  committed  such  mstmment  to  his  custody,  or  in 
other  words,  it  is  the  act  of  the  principal  and  he  must  be  bound 
by  it" 

The  principle  seems  to  have  met  with  a  modification  when 
applied  to  deeds,  and  the  authorities  with  substantial  unanimity 
hold  that  a  document  intended  for  a  deed  which  has  nothing  but 
the  signature  and  the  seals  attached,  cannot  after  delivery  be 
interlined  and  filled  up  in  such  a  manner  as  to  constitute  a  good 
and  sufficient  conveyance.  Duncan  v.  Hodges^  4  McCord  L.  239, 
17  Am.  Dec.  734;  Bums  v.  Lynde^  6  Allen,  305;  United  States 
V.  Nelson^  2  Brock.  64;  Ayres  v.  Harness^  1  Ohio,  368;  Gilbert  v. 
Anthony  J  1  Yerg.  69,  24  Am.  Dec.  439;  Perminter  v.  MeDanielj 
1  Hill  L.  267,  26  Am.  Dec.  179;  Zookart  v.  Roberts,  3  Bibb,  361; 
Sigfried  v.  Zerah,  6  Serg.  &  R.  308,  9  Am.  Dec.  427.  Contra^ 
flee  Pence  v.  Arbuelde,  22  Minn.  417.  A  distinction  obtains, 
however,  in  those  oases  where  the  evidence  shows  that  the  deed, 
substantially  perfect,  is  placed  in  the  hands  of  an  agent,  with  cer- 
tain blanks  left  for  him  to  fill  out;  in  such  case  the  instrument  i& 
obligatory  and  valid.  South  Berwick  v.  Hwntress,  53  Me.  89; 
Vam,  EUa  v.  Evenson^  28  Wis.  37,  9  Am.  Rep.  486;  Vliet  v. 
Camp,  13  Wis.  198;  Owen  v.  Perry,  25  Iowa,  412,  96  Am.  Dec. 
49;  Devi/n  v.  Himer,  29  Iowa,  299;  Clark  v.  Alien,  34  Iowa,  190; 
Swartz  V.  BaOou,  47  Iowa,  188,  29  Am.  Rep.  470;  McNah  v. 
Young,  81  111.  11.  Contra,  Bums  v.  Lynde,  6  Allen,  805;  UpUyn 
V.  Archer,  41  Cal.  85,  10  Am.  Rep.  266;  Chase  v.  Palyn&r,  21> 
111.  306;  Ingram  v.  LitHe,  14  Ga.  173,  58  Am.  Dec.  549;  Cross 
V.  Staie  Bank,  5  Ark.  525;  BeU  v.  Quick,  18  N.  J.  L.  312. 

If  the  alteration  is  noted  in  the  attestation  clause,  it  is  sufficient. 
If  it  appears  in  the  same  ink  and  handwriting  with  the  body  of 
the  instrument,  it  may  suffice.  If  the  alteration  is  against  the 
interest  of  the  party  claiming  under  the  instrument,  it  is  presumed 
properly  made.     Bailey  v.  Taylor,  11  Conn.  531. 

Generally  speaking,  if  nothing  appears  to  the  contrary,  the 
alteration  will  be  presumed  to  be  contemporaneous  with  the  exe- 
cution of  the  instrument  Trowel  v.  Castle,  1  Keb.  22;  Fitzger- 
aid  V.  Fanconberge,  FitzG.  207,  213;  Bailey  v.  Taylor,  11  Conn. 
531,  534;  Gooch  v.  Bryant,  13  Me.  386,  390;  Pullen  v.  Hutch- 
inson, 25  Me.  249,  254. 

If  any  ground  of  suspicion  is  apparent  on  the  face  of  the  instru- 
ment, the  law  presumes  nothing,  but  leaves  the  question  of  the 
time  when  it  was  done,  and  by  whom,  and  the  intent  with  which 
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the  alteration  was  made,  as  matters  of  fact  to  be  found  by  the 
jury,  upon  proofs  by  the  party  offering  the  instrument  in  evi- 
dence. Knight  V.  Clements^  8  Ad.  &  El.  215;  Cariss  v.  Tatter- 
^aU,  2  Man.  &  G.  890;  Clifford  v.  Parlcer,  2  Man.  &  G.  909; 
Vcmhorne  v.  Dorraiice^  2  TJ.  S.  2  Dall.  304,  1  L.  ed.  391;  Gooch 
V.  Bryant^  13  Me.  386;  Wicke%  v.  Caulk^  5  Ilarr.  &  J.  41;  Horry 
DisL  Comrs.  v.  Hanion^  1  Nott  &  McC.  554;  Whitfield  v.  Gd- 
lingwoodj  1  Car.  &  K.  325;  GiUett  v.  Sweaty  6  111.  475;  Cumber- 
la7id  Bank  v.  Hall,  6  N.  J.  L.  262;  Heffelfnger  v.  Shutz,  16 
Serg.  &  K.  44;  Bishop  v.  Chamhre^  1  Mood.  &  M.  116;  1  Greenl. 
Ev.  §  564;  Jackson  v.  Odbom^  2  Wend.  555;  Johnson  v.  Marl- 
horough^  2  Stark.  313;  Emerson  v.  Murray^  4  N.  H.  171;  Bailey 
V.  Taylor,  11  Conn.  531;  Taylor  v.  Mosdy,  6  Car.  &  P.  273; 
Boss  V.  Gould,  5  Me.  204. 

These  questions  are  determined,  in  the  first  instance,  by  the 
"Court,  when  they  are  raised  upon  preliminary  objection  to  the 
admissibility  of  the  instrument;  but  they  again  open  to  the  jury. 
Ross  V.  Gould,  5  Me.  204;  Moore  v.  Bickham^  4  Binn.  1;  Mark: 
ham  V.  Gonaston,  2  Cro.  Eliz.  626;  Boyd  v.  Boyd,  2  Nott  &  McC. 
125;  Dun^can  v.  Hodges,  4  McCord,  L.  239,  17  Am.  Dec.  734; 
Texeira  v.  Evans,  cited  in  Mobster  v.  Miller,  1  Anstr.  228;  Ec parte 
lierwin,  8  Cow.  118;  Field  v.  Stagg,  52  Mo.  534,  14  Am.  Rep. 
435. 

The  grantor  in  a  deed  conveying  real  property  signed  and 
acknowledged  with  a  blank  for  the  name  of  the  grantee,  may 
authorize  another  party  by  parol  before  or  at  the  time  of  the 
delivery  of  the  deed  to  the  grantee,  to  fill  up  the  blank,  and  evi- 
dence of  such  authorization  is  always  competent.  Allen  v.  With- 
row,  110  U,  S.  119,  28  L.  ed.  90.  And  see  note  to  the  above 
entitled  case  in  L.  C.  P.  Co's  edition. 

The  United  States  Supreme  Court  has  held  that  a  party  author- 
ized by  the  course  of  business  of  a  firm,  may  fill  blanks  on  its 
negotiable  paper.  Michiga/n  Bank  v.  Eld/red,  76  U.  S.  9  Wall. 
-544,  19  L.  ed.  763. 

On  the  question  of  presumption  and  burden  of  proof,  relative 
to  matters  connected  with  the  alterations  of  instruments,  the  same 
high  tribunal  says:  "The  law  imposes  upon  the  party  who  claims 
under  the  instrument  the  burden  of  explaining  the  alteration, 
where  it  appears  on  the  face  of  the  instrument  as  an  erasure, 
interlineation  and  the  like.  The  party  having  possession  of  the 
instrument  and  claiuiing  under  it  ought  to  l)e  called  upon   to 
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explain  it.  It  is  presumed  to  have  been  done  while  in  his  posses- 
sion. But  where  no  such  prima  facie  evidence  exists,  there  can 
be  no  good  reason  why  this  should  devolve  upon  a  party  simply 
because  he  claims  under  the  instrument.  Where  the  plea  avers 
the  alteration,  the  pleader  holds  the  aflSrmative,  and  the  general 
rule  is  that  he  who  holds  the  affirmative  must  prove  it.  United 
States  V.  Linn,  42  U.  S.  1  How.  104,  11  L.  ed.  64. 

h.  General  Bnle. — The  general  rule  is  that  where  any  suspi- 
•cion  is  raised,  as  to  the  genuineness  of  an  altered  instrument, 
whether  it  be  apparent  upon  inspection  or  is  made  so  by  extrane- 
ous evidence,  the  party  producing  the  instrument  and  claiming 
under  it  is  bound  to  remove  the  suspicion  by  accounting  for  the 
alteration.  Exceptions  to  the  rule  undoubtedly  arise,  as  where 
the  alteration  is  properly  noted  in  the  attestation  clause,  or  where 
the  alteration  is  against  the  interest  of  the  party  deriving  title 
under  the  instrument.  Smith  v.  United  States,  69  U.  S.  2  Wall. 
219,  17  L.  ed.  788. 

In  tlie  absence  of  any  proof  as  to  an  erasure  in  a  deed,  the  pre- 
■sumption  is  that  it  was  made  before  the  execution  of  the  deed. 
Little  V.  Herndm,  77  U.  S.  10  Wall.  26,  19  L.  ed.  878. 

The  discussion  on  this  topic  receives  further  elaboration  in  an 
■extended  note  appended  to  the  case  of  Sanders  v.  Bagwell  (S.  C.) 
7  L.  K.  A.  743.  See  also  noU  to  Rvhy  v.  TaXbott  (N.  M.)  3  L. 
R.  A.  724. 

For  authorities  regarding  the  unauthorized  alteration  of  note  as 
to  date,  time,  place  of  payment,  amount,  currency  or  interest,  see 
Wood  V.  Steele,  73  U.  S.  6  Wall.  80,  18  L.  ed.  725. 


CHAPTER  XXIX. 

BREACH  OF  PROMISE. 

§  330.  Scope  and  Nature  of  Utiles. 

a.  What  Plaintiff  May  Show, 

b.  Direct  Etndence  Not  Bequired. 

c.  When  Promise  May  be  Inferred, 

d.  Proved  by  Circumstantial  Evidence. 

§  380.  Scope  and  Nature  of  Rules. 

a.  What  Plaintiff  May  Show. — In  actions  for  breach  of 
promise  to  marry,  the  evidence  as  to  the  situation  of  the  plaintiff^ 
her  preparations  for  the  marriage,  her  humiliation  by  reason  of 
the  breach  of  the  contract  and  the  pecuniary  condition  of  the 
defendant,  is  competent.  Fowler  v.  Martin^  1  Thomp.  &  C. 
377,  56  N.  Y.  676;  Button  v.  McCavley,  1  Abb.  App.  Dec.  282;. 
WUcox  V.  Green^  23  Barb.  639;  Trdawney  v.  Colmxiny  2  Stark. 
191;  Abbott,  Trial  Ev.  677,  678;  Tompkins  v.  WadZey,  3  Thomp. 
&  C.  424;  McKee  v.  Nelson^  4  Cow.  355;  Whart.  Ev.  512;  Jame^ 
V.  Biddington,  6  Car.  &  P.  589;  HaU  v.  Wright,  El.  Bl.  &  EL 
765;  Brown  v.  Barnes,  39  Mich.  211;  Bennett  v.  Beam,  4%  Mich. 
3i6;  Allen  v.  Baker,  86  N.  C.  91;  Harrison  v.  Swift,  13  Allen, 
144;  Sprague  v.  Craig,  51  111.  288;  Sedgw.  Dam.  (7th  ed.)  146; 
Lawrence  v.  Cooke,  56  Me.  187;  Mayne,  Dam.  §  677;  Kerfoot  v. 
Marsden,  2  Post.  &  P.  160;  Eniffen  v.  McConneU,  30  N.  Y.  285; 
CrandaU  v.  Quin,  19  Jones  &  S.  276;  Crosier  v.  Craig,  47 
Hun,  83;  8  Addison,  Cont.  §  1360;  Kelley  v.  Riley,  106  Mass. 
339;  Burnha/m  v.  ComwcU,  16  B.  Mon.  284,  63  Am.  Dec.  546; 
McPJierson  v.  Ryan,  59  Mich.  33;  Johnson  v.  Jenkins,  24  N".  Y. 
252;  Thorn  v.  Knapp,  42  N.  Y.  474. 

In  Kniffen  v.  McConneU,  30  N.  Y.  289,  which  was  an  action  for 
a  breach  of  promise  of  marriage,  Judge  Ingraham,  delivering  the 
opinion  of  the  court,  said:  "It  may  be  objectionable  to  par- 
ticularize the  defendant's  property,  and  such  evidence  should  be 
confined  to  general  reputation  as  to  the  circumstances  of  the 
defendant.  To  that  extent  I  think  it  admissible."  The  learned 
judge  does  not  reason  upon  the  rule,  but  I  am  not  aware  that  this 
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decision  has  ever  been  questioned,  and  I  do  not  think  it  well 
e&n  be. 

In  Kerfoot  v.  Marsden,,  2  Fost.  &  F.  160,  an  action  for  breach 
of  promise  of  marriage,  in  1860,  Wilde,  5.,  ruled :  "  You  may 
ssk  in  a  general  way  as  to  the  defendant's  property,  but  you  can- 
not go  into  particular  items  as  to  his  property." 

Where  the  promise  or  offer  of  the  male  has  been  proved,  it  has 
been  held  that  the  mutuality  of  the  promise  or  engagement  may 
be  proved  by  showing  that  the  female  demeaned  herself  as  if  she 
<5oncurred  in  and  approved  of  his  promise  or  offer.  Chit.  Cont. 
537,  and  the  cases  there  cited;  Hutton  v.  Mansdl^  3  Salk.  16,  64; 
PhiUipa  V.  Omtchley^  3  Car.  &  P.  178.  But  without  proof  of  an 
offer  or  promise  on  his  part,  even  her  declaration  to  a  third  per- 
son, in  his  absence,  that  she  was  willing  to  marry  him,  would  be 
wholly  incompetent  to  prove  a  proiri^  on  his  part.  Such  evi- 
dence is  not  admissible  to  prove  his  promise. 

b.  Direct  Evidence  Not  Required. — It  is  true  that  to  estal)- 
lish  a  promise,  even  on  the  part  of  the  male,  it  is  not  necessary 
that  there  should  be  direct  evidence  of  an  express  promise  in 
toUdem  verbis.  Chit.  Cont.  536.  The  author  referred  to  says  it 
may  be  evidenced  by  the  unequivocal  conduct  of  the  parties,  and 
by  a  general,  yet  definite  and  reciprocal  understanding  between 
them,  their  friends  and  relations,  evidenced  and  corroborated  by 
their  actions,  that  a  marriage  was  to  take  place. 

in  the  case  of  Wightman  v.  Coates^  15  Mass.  1, 8  Am.  Dec.  77, 
it  is  said  by  Parker,  Ch,  «/".,  in  an  able  and  interesting  opinion  on 
the  subject,  that  a  mutual  engagement  "  may  be  proved  by  those 
•circumstances  which  usually  accompany  such  a  connection."  But 
it  is  evident  from  the  context  that  in  making  this  remark  he  had 
particularly^  in  view  the  proof  of  a  promise  on  the  part  of  a 
female,  and  in  that  case  the  evidence  of  a  promise  by  the  male 
was  of  a  decisive  nature.  In  a  note  to  the  same  case,  page  5  is  to 
l>e  found  an  extract  from  the  case  of  Ilonymcm  v.  Campbell^  5 
Wils.  &  S.  144,  2  Dow  &  C.  282,  in  which  the  question  as 
to  the  proof  by  which  a  promise  of  this  kind  may  be  established 
is  satisfactorily  scrutinized  by  the  lord  chancellor,  who,  among 
other  things,  says :  "  If  1  were  at  nisi  prius^  trying  it  with  a 
juiT,  I  should  inform  them  that  they  must  be  satisfied  that  there 
was  a  promise-a  serious  promise-intended  as  such  by  the  per- 
.fion  making  it,  and  accepted  as  such  by  the  person  to  wliom  it 
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was  made.''  And  this,  it  seems,  is  the  only  safe  ground  on 
which  to  place  the  circumstantial  proof  of  such  a  promise.  It 
is  not  sufficient  that  there  has  been,  on  the  part  of  the  male,  & 
courtship,  that  is,  a  course  of  particular  attentions  evidencing 
affection;  but  the  conduct  and  actions  of  the  parties,  and  the 
attendant  circumstances,  must  be  such  as  to  satisfy  the  jury  that 
there  was  a  serious  promise  or  offer  of  marriage,  accepted  as  such. 

c.  When  Promise  May  be  Inferred. — Mutual  promises  to 
marry  may  doubtless  be  inferred  from  the  visits  of  the  male  to 
the  female,  and  his  declarations  that  he  had  promised  to  marry 
her.  Southard  v.  Rexford^  6  Cow.  255.  But  expressions  ta 
third  persons  of  an  intention  to  marry  another,  not  in  the  presence 
of  the  latter,  do  not  amount  to  a  promise  to  marry  {Cole  v.  Coin 
tingham^  8  Car.  &  P.  75)  though  with  other  circumstances  they 
tend  to  prove  one.  Bumham  v.  Coniwdl^  16  B.  Mon.  284,  6^ 
Am.  Dec.  529. 

d.  Proved  by  Circumstantial  Evidence. — The  promise  to 
marry  not  being  often  made  in  the  presence  of  witnesses,  or  in 
writing,  has  usually,  in  cases  of  this  nature,  been  proved  by  cir- 
cumstantial evidence.  As  the  promise  of  the  plaintiff  is  the  con- 
sideration of  the  promise  of  the  defendant,  both  must  be  proved 
in  order  to  support  the  action;  and  it  is  well  settled  that  each  may 
be  established  by  the  same  species  of  proof,  and  that  the  conduct 
and  deportment  of  the  parties  toward  each  other  may  furnish 
satisfactory  evidence  of  the  fact  that  a  mutual  promise  of  marriage 
has  been  made  between  them.  Wightinan  v.  Coates^  15  Mass.  1, 
8  Am.  Dec.  77;  Ilutton  v.  MatiseU,  3  Salk.  16,  6  Mod.  172. 

In  Wightman  v.  Coates^  8iij>ra,  the  evidence  of  the  mutual 
promise  was  the  conduct  and  letters  of  the  defendant.  In  Ilut- 
ton  V.  Mansell^  supra,  an  express  promise  by  the  defendant  wa& 
proved;  and  according  to  the  report  in  6  Mod.,  it  was  held  to  be 
sufficient  evidence  of  the  promise  by  the  plaintiff,  "that  it 
appeared  that  she  countenanced  the  defendant's  promise,  and  by 
her  actions  at  that  time  behaved  herself  as  if  she  agreed  to  the 
matter." 

In  Peppinger  v.  Ixni),  6  N.  J.  L.  467;  Moritz  v.  Melkom,  13- 
Pa.  331,  and  ^^^eimore  v.  Mell,  1  Ohio  St.  26,  59  Am.  Dec.  607^ 
it  was  held  that  the  conduct  and  declarations  of  the  plaintiff,  not 
in  the  presence  of  tlie  defendant,  were  admissible  as  evidence  of 
her  assent  to  the  promise  made  to  him.     It  becomes  important  to- 
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consider  whether  they  have  not  extended  the  application  of  the 
doctrine  further  than  previous  decisions  warrant,  and  without 
sufficient  regard  to  the  principle  on  which  those  decisions  rest. 

Undoubtedly  any  contract  not  required  by  law  to  be  evidenced 
by  writing  may  be  proved  by  circumstantial  evidence.  The  con- 
duct of  the  defendant  may  be  evidence  of  a  promise  by  him  in 
favor  of  a  plaintiff,  because  the  conduct  or  declarations  of  a  party 
are,  upon  general  principles,  competent  evidence  against  him;  but 
the  conduct  or  declarations  of  a  party  are  not  generally  evidence 
in  his  favor.  And  there  seems  to  be  nothing  in  the  nature  of  the 
contract  of  marriage  which  should  distinguish  it  from  other  con- 
tracts in  this  respect.  If  one  party  promise  marrifige  to  the  other 
without  a  corresponding  promise  made  to  him,  it  is  only  an  offer 
of  marriage,  and  not  a  contract.  It  is  an  offer  revocable,  because 
without  consideration  to  support  it  until  it  had  been  accepted,  and 
the  acceptance  and  corresponding  promise  have  been  communi- 
cated to  the  party  by  whom  the  offer  was  made.  The  acts  of  the 
plaintiff,  until  they  are  communicated  to  the  defendant,  are  not. 
binding  upon  the  plaintiff,  as  consitituting  a  contract.  Why 
should  they  be  evidence  for  the  plaintiff  of  any  part  of  a  contract 
to  bind  the  defendant  i  In  the  case  of  Hutton  v.  Mansell^  3  Salk. 
16,  6  Mod.  172,  there  is  nothing  to  show  that  the  behavior  of  the 
plaintiff,  which  was  held  to  be  sufficient  evidence  of  her  promise, 
was  not  her  behavior  to  the  defendant.  In  the  case  of  Munson 
V.  Hastings^  12  Vt.  346,  36  Am.  Dec.  345,  the  purchase  of  furni- 
ture by  the  plaintiff  for  the  purpose  of  the  marriage  was  known 
to  the  defendant,  and  apparently  approved  by  him.  In  Cole  v. 
Cotiingham^  8  Car.  &  P.  75,  it  was  said  that  declarations  by  the 
defendant  of  his  readiness  to  marry  the  plaintiff,  not  made  in  her 
pi-esence,  were  not  proof  of  a  promise  of  marriage.  And  we  think 
the  distinction  has  not  been  observed  in  the  cases  from  Pennsyl- 
vania, Ohio  and  New  Jersey,  which  depend  upon  Hutton  v.  Man- 
sell^  supra^  between  the  effect  of  conduct  and  deportment  by  a. 
plaintiff  toward  the  defendant,  assenting  to  and  countenancing  his 
proposal,  and  the  effect  of  acts  done  in  his  absence,  without  his 
privity,  which  should  not  affect  his  rights.  Jiussell  v.  Cowtes^  15 
Gray,  582,  77  Am.  Dec.  391. 
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§  331.  Relations  with  Criminal  Eridenee. — The  obvious 
relations  of  this  subject  associate  any  extended  inquiry  as  to  the 
principles  which  characterize  it  and  the  adjudications  illustrative 
of  its  scope  and  meaning  with  that  group  of  formulas  and  princi- 
ples that  are  recognized  as  forming  the  very  fundamentals  of  even 
an  elementary  concept  of  criminal  law.  Although  not  altogether 
irrelevant  to  this  discussion,  nor  impertinent  as  a  topic  of  civil 
evidence,  conspiracy  must  be  regarded  as  holding  affinities  bo 
nearly  related  to  this  other  theme  as  to  suggest  in  this  imme- 
diate connection  a  restricted  view  of  the  subject,  and,  acting  upon 
this  view,  I  shall  attempt  a  brief  outline  of  the  subject  in  this 
connection,  in  the  hope  of  elaborating  the  discussion  with  the  aid 
of  the  most  advanced  authorities  in  a  subsequent  volume  of  this 
work. 

§  332.  Conspiracy  Defined.— Anderson's  Law  Dictionary  de- 
fines "Conspiracy"  as:  A  combination  of  two  or  more  persons,  by 
some  concerted  action,  to  accomplish  a  criminal  or  unlawful  pur- 
pose, or  to  accomplish  a  purpose,  not  in  itself  criminal  or  unlawful, 
by  criminal  or  unlawful  means.  Cam.  v.  Hunt^  4  Met.  121,  123 
{1842),  Shaw,  Ch,  J.  Approved  in  Spies  v.  People  {Afna/rchisti 
Case),  10  West.  Kep.  769,  122  111.  213;  3  Greenl.  Ev.  89. 

§  333.  Acts  and  Declarations  of  Co-conspirators. — Where 
several  are  combined  for  an  illegal  purpose,  the  acts  and  declara- 
tions of  each,  in  respect  to  the  common  object,  are  evidence 
against  the  others;  yet,  before  such  evidence  can  be  admitted,  the 
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<50urt  must  decide  for  itself  that  there  is  sufficient  evidence  prima 
facie  to  prove  such  combination,  which  the  jury  may,  neverthe- 
less, negative.  Claytor  v.  Anthony^  6  Rand.  285;  United  States 
V.  Cole^  6  McLean,  513;  Rex  v.  Stone^  6.  T.  R  527;  Preston  v. 
Bowers^  13  Ohio  St.  1;  Com,  v.  Brovm^  14  Gray,  419;  Kimmell 
T^.  GeeUng^  2  Grant,  Cas.  125;  Price  v.  JunJcin^  4  Watts,  85,  28 
Am.  Dec.  685. 

The  sufficiency  of  the  evidence  of  the  combination  to  form  a 
foundation,  is  in  the  following  cases  held  a  question  for  the  jury: 
State  V.  Ross^  29  Mo.  32;  Burke  v.  MiUer^  7  Gush.  547;  Jones  v. 
IIurThwrty  29  Barb.  403;  State  v.  Nash^  7  Iowa,  347.  It  seems  it 
liafi  been  held  to  be  a  question  for  the  jury  in  some  cases.  Oldr- 
ham  V.  BenUey^  6  B.  Mon.  428;  Helser  v.  McGraih^  58  Pa.  458. 

A  division  of  the  profits  of  a  fraudulent  transaction  is  sufficient, 
because  it  is  some  evidence  of  a  combination  to  defraud.  KiTo- 
mell  V.  Oeeiing,  2  Grant,  Cas.  125. 

Slight  evidence  of  collusion  is  all  that  is  required.  McDowell 
ir.  Rissell,  37  Pa.  164;  Peterson  v.  Speer,  29  Pa.  479;  Clinton  v. 
£stesj  20  Ark.  216;  Johnson  v.  State,  29  Ala.  62;  £vans  v.  Mat- 
^on,  56  Pa.  54;  Benham  v.  Gary,  11  Wend.  83;  Cra/ry  v.  Sprague^ 
12  Wend.  41,  27  Am.  Dec.  110;  2  Whart.  Ev.  §  1205;  Bigelow, 
Fraud,  434. 

All  acts  or  declarations  performed  or  made  for  the  purpose  of 
<5arrying  the  unlawful  design  into  effect  are  admissible  in  evidence 
after  the  existence  of  such  a  design  has  been  presumptively  estab- 
lished. 2  Stark.  Ev.  401,  403;  American  Fur  Co.  v.  United 
States,  27  U.  S.  2  Pet.  364,  7  L.  ed.  482;  Page  v.  Parker,  40  N. 
H.  47;  Lee  v.  Lamprey,  43  N.  H.  13. 

Where  a  combination  is  shown  between  an  assignor  and  assignee 
for  benefit  of  creditors,  to  defraud,  then  declarations  of  each 
while  acting  in  furtherance  of  the  wrongful  scheme  are  competent 
against  the  other,  even  when  made  without  the  knowledge  of  the 
other.  Cuyler  v.  McCarthy,  40  N.  Y.  226;  Lee  v.  Huntoon, 
Hofim.  Oh.  453,  6  L.  ed.  1205;  Adams  v.  Davidson,  10  N.  Y. 
309. 

The  objection  of  absence  goes  only  to  weight  of  evidence. 
Bushnell  v.  Ifew  Orlea/ns  City  Noit.  Bamk,  20  La.  Ann.  464. 

The  declarations  of  one  not  a  party  may  be  admitted  under  this 
rule.     Americam,  Fv/r  Co,  v.  United  States,  27  XJ.  S.  2  Pet.  3G4, 
7  L.  ed.  452;  Preston  v.  Bmjoers,  13  Ohio  St.  1,  13. 
65 
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Declarations  made  before  the  combination  are  not  competent^ 
Legg  v.  Olney^  1  Denio,  202. 

Where  a  combination  between  father  and  son  to  defrand  cred- 
itors is  proved,  evidence  of  the  declarations  of  the  father  in  his 
son's  absence,  that  a  bond  was  given  to  keep  off  creditors,  is  ad- 
missible. Reiteribdch  v.  Heiiei^ach^  1  Sawle,  362,  18  Am.  Dec* 
638. 

§  334.  Conclusions  Reached  in  the  Anarchists'  Case. — Few 

cases  have  engrossed  the  attention  of  onr  courts  in  recent  times 
that  have  equaled  in  intensity  of  feeling,  plausibility  in  argument, 
exceptional  ability  on  the  part  of  counsel  employed,  or  gravity 
and  importance  in  the  issues  involved,  that  disclosed  in  the  trial 
of  the  Anarchists  at  Chicago  in  the  summer  of  1886. 

Among  the  various  reports  of  this  justly  celebrated  case  that  of 
the  Hon.  Robert  Desty,  prepared  for  the  then  current  number  of 
the  "  Western  Reporter,"  (see  Spies  v.  People^  10  West.  Rep.  701, 
also*  reported  in  122  111.  1,  3  Am.  St.  Rep.  320),  is  conceded  to  be 
a  remarkably  lucid  exposition  of  the  principles  upheld  by  and  the 
law  expounded  in  the  extended  opinion  of  Judge  Magruder. 
From  the  various  headnotes  accompanying  that  case  I  extract  the 
following  as  illustrative  of  what,  in  the  juridical  mind,  constitutes 
conspiracy: 

Though  the  common  design  is  the  essence  of  the  charge  of  con- 
spiracy, it  is  not  necessary  to  prove  that  the  defendants  came 
together  and  actually  agreed  in  terms  to  follow  that  design  and  to 
pursue  it  by  common  means.  If  they  pursued  by  their  acts  the 
same  object,  often  by  the  same  means,  one  performing  one  part 
and  another  another  part  of  the  same,  so  as  to  complete  it,  with  a 
view  to  the  attainment  of  that  same  object,  the  jury  will  be  justi- 
fied in  the  conclusion  that  they  were  engaged  in  a  conspiracy  to 
effect  that  object. 

A  conspiracy  may  be  described  in  general  terms  aa  a  combina- 
tion of  two  or  more  persons,  by  some  concerted  action,  to  accom- 
plish some  criminal  or  unlawful  purpose;  or  to  accomplish  some 
purpose,  not  in  itself  criminal  or  unlawful,  by  criminal  or  unlaw- 
ful means.  It  is  not  necessary,  however,  that  the  accused  should 
have  been  an  original  contriver  of  the  mischief,  for  he  may  be- 
come a  partaker  in  it  by  joining  the  others  at  any  time  while  it  is 
being  executed. 

As  soon  as  the  union  of  wills  for  the  unlawful  purpose  is  per- 
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f ected,  the  offense  of  conspiracy  is  complete.  This  joint  assent  of 
minds,  like  all  other  parts  of  a  criminal  case,  may  be  established 
as  an  inference  of  the  jury  from  the  other  facts  proved;  in  other 
words,  by  circumstantial  evidence. 

Individuals  who,  though  not  specifically  parties  to  the  killing, 
are  present  and  consenting  to  the  assemblage  by  whom  it  is  per- 
petrated, are  principals,  when  the  killing  is  in  pursuance  of  the 
common  design. 

Where  there  is  a  conspiracy  to  accomplish  an  unlawful  purpose, 
and  the  means  are  not  specially  agreed  upon  or  understood,  each, 
conspirator  becomes  responsible  for  the  means  used  by  any  co-con- 
spirator in  the  accomplishment  of  the  purpose  in  which  they  all  at 
the  time  engaged,  although  there  was  no  specific  intent  and  no 
special  malice  against  the  party  slain. 

Every  act  and  declaration  of  each  member  in  furtherance  of  the 
common  design  is,  in  contemplation  of  law,  the  act  and  declara- 
tion of  all  the  members,  and  is  therefore  original  evidence  against 
each  of  them. 

He  who  enters  into  a  combination  or  conspiracy  to  do  such  an 
unlawful  act  as  will  probably  result  in  the  unlawful  taking  of 
human  life,  must  be  presumed  to  have  understood  the  consequences 
which  might  reasonably  be  expected  to  follow  from  carrying  it 
into  effect. 

If  a  defendant  offers  himself  as  a  witness  to  disprove  a  criminal 
charge,  he  cannot  excuse  himself  from  answering  on  the  ground 
that  by  so  doing  he  may  criminate  himself.  By  making  himself 
a  witness  as  to  the  defense  he  waives  his  privileges  as  to  all  mat- 
ters connected  with  the  offense. 

After  a  conspiracy  is  established,  only  those  declarations  of 
each  member  which  are  in  furtherance  of  the  common  design  can 
be  introduced  in  evidence  against  the  other  members.  Declare^ 
tions  that  are  merely  narrative  as  to  what  has  been  done  or  will 
be  done  are  incompetent,  and  should  not  be  admitted,  except  as 
against  the  defendant  making  them,  or  in  whose  presence  they  are 
made. 

The  fact  that  some  of  the  acts  and  declarations  of  the  conspira- 
tors were  allowed  to  come  in  before  proof  was  made  of  the  con- 
spiracy, or  of  the  connection  of  the  defendants  with  it,  is  no 
ground  of  objection.  This  matter  is  largely  discretionary.  The 
prosecutor  may  either  prove  the  conspiracy  which  renders  the 
acts  of  the  conspirators  admissible  in  evidence,  or  he  may  prove 
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the  acts  of  the  different  persons,  and  thus  prove  the  conspiracy. 

Appended  to  the  report  of  this  celebrated  case  by  the  Lawyers' 
Co-operative  Publishing  Co.  is  a  note  of  exceptional  merit  by 
Hon.  Robt.  Desty,  from  which  we  extract  the  following: 

A  conspiracy  must  be  a  joint,  willful,  and  malicious  common 
purpose.  People  v.  Petheram^  7  West.  Rep.  592,  64  Mich.  652. 
It  cannot  exist  without  the  consent  of  two  or  more  persons;  theu- 
agreement  is  an  act  in  advancement  of  the  intent  of  each.  Mvl- 
cahy  V.  Reg.  L.  R.  3  H.  L.  306,  1  Ir.  C.  L.  Rep.  13. 

The  least  degree  of  consent  or  collusion  between  parties  to  an 
illegal  transaction  makes  the  act  of  one  the  act  of  the  others. 
State  V.  Anderson,  92  N.  C.  732. 

A  mere  presence  on  the  occasion  of  the  conspiracy  is  not  suflS- 
cient  to  make  one  guilty;  one  must  incite,  procure,  or  encourage 
the  act;  but  if  a  person  joins  the  conspiracy  after  it  is  formed, 
he  becomes  a  co-conspirator,  and  the  acts  of  others  become  his 
acts  by  adoption.     United  States  v.  Johnson,  26  Fed.  Rep.  682. 

The  intention  of  any  number  of  men  acting  separately,  so  long 
as  they  do  nothing,  is  not  a  crime  of  which  the  law  will  take  cog- 
nizance; but  when  several  men  form  the  intent  and  come  to- 
gether, and  agree  to  carry  it  into  execution,  the  case  is  changed. 
The  combination  becomes  dangerous  and  subversive  of  the 
rights  of  others,  and  the  law  wisely  says  it  is  a  crime.  Sta;te  v. 
Olidden,  3  New  Eng.  Rep.  849,  55  Conn.  46. 

All  conspiracies  to  "excite  disaffection"  are  indictable  at  com- 
mon law.  Heg,  v.  Vincent,  9  Car.  &  P.  91;  Reg,  v.  SheUard,  9 
Car.  &  P.  277;  Rex  v.  Runt,  3  Bam.  &  Aid.  566;  Russ.  Cr.  681. 
A  conspiracy  to  stir  up  jealousies,  hatred,  and  ill-will  between  dif- 
ferent classes  of  citizens  is  unlawful  (jyConndl  v.  Reg.  11  Clark 
&  F.  155);  or  to  induce  others  to  violate  the  laws.  Hazen  v.  Ci>m. 
23  Pa.  355;  Com.  v.  Kostenbauder  (Pa.)  3  Cent.  Rep.  632. 

The  influence  of  an  act  upon  society  determines  whether  it  is 
criminal  conspiracy  to  combine  to  accomplish  it,  and  not  whether 
the  act  itself  is  criminally  punishable.  Smith  v.  People,  25  111. 
24.  The  acts  of  all  the  public  meetings  throughout  the  land, 
looking  to  and  providing  for  coercive  means — no  matter  in  what 
form  or  through  what  channels  applied — are  criminal,  and  all 
those  participating  in  them  must  be  subject  to  the  very  severe 
penalties  denounced  by  the  statute.  Re  Baldwin,  27  Fed.  Rep. 
193. 

A  conspiracy  being  proved  among  a  certain  number  of  men,  the 
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act  of  one  in  pursuance  of  the  common  plan  may  be  the  act  of  all; 
but  a  man  is  not  to  be  proved  to  be  a  conspirator  having  a  joint 
illegal  intent  with  others,  in  a  particular  assault  which  he  does  not 
personally  commit,  by  showing  the  misconduct  of  others  on  pre- 
vious occasions.  Strout  v.  Packard^  76  Me.  148,  49  Am.  Rep. 
604;  Rex  v.  NichoUs^  18  East,  412,  tioU.  Yet  when  several  men 
form  the  intent  and  come  together  and  agree  to  carry  it  into  exe- 
cution, this  agreement  is  a  step  in  the  direction  of  accomplishing 
the  purpose,  and  it  is  a  crime  {State  v.  Glidden^  3  New  Eng.  Rep. 
849,  55  Conn.  46);  and  if  it  be  proved  that  defendants  pursued  by 
their  acts  the  same  object,  often  the  same  means,  one  performing 
one  part,  and  another  another  part  of  the  same  object,  the  jury 
will  be  justified  in  the  conclusion  that  they  were  engaged  in  a 
conspiracy  to  effect  the  object.  The  Musad  Slough  Ca%e^  5  Fed. 
Rep.  680. 

Where  men  combine  with  intent  to  do  an  unlawful  thing,  and 
in  the  prosecution  of  their  intent  one  goes  a  step  beyond  the  rest 
of  the  party  and  does  acts  which  they  do  not  perform,  all  are 
responsible  for  what  he  does;  but  there  should  be  concert  of 
action, — an  agreement  to  do  some  unlawful  thing.  United  StaUa 
V.  Kaaie,  23  Fed.  Rep.  748. 

Where  a  party  is  shown  to  have  acted  conjointly  with  others, 
he  cannot  complain  if  he  is  charged  with  having  conspired  with 
them  in  producing  the  results,  even  though  the  names  of  his 
co-conspirators  were  not  known  to  the  grand  jury,  and  the  indict- 
ment so  states.  People  v.  Mather^  4  Wend.  229;  Rex  v.  Sted^  2 
Mood.  Crown  Cas.  246.  It  might  be  otherwise  if  all  the  co-con- 
spirators were  known  to  the  grand  jury.  Whart.  Crim.  PI.  &  Pr. 
§§  104,  111. 

§  335.  View  of  Mr.  Justice  Andrews. — In  a  recent  case  cited  by 
the  New  York  Court  of  Appeals,  the  evidence  disclosed  an  attempt 
to  foist  upon  the  public  a  worthless  stock  enterprise  founded  upon 
an  aUeged  invention  for  a  patent  hay-loader.  All  the  parapher- 
nalia of  a  duly  incorporated  company  was  employed  in  the  scheme 
and  in  many  of  its  details  it  may  be  regarded  as  an  ideal  illustra- 
tion of  the  patent  right  cases  that  at  one  period  engrossed  the 
attention  of  the  courts  throughout  the  country.  I  extract  the 
following  from  the  opinion  of  Mr.  Justice  Andrews :  "  The  evi- 
dence warrants  the  conclusion  that  he  knew  from  its  inception  of 
the  scheme  for  securing  fictitious  subscriptions  in  aid  of  the  sale 
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of  the  stock  and  that  he  accepted  the  benefits  resulting  from  the 
fraud. 

"  The  judge  permitted  the  declarations  made  by  the  defendant, 
Barber,  during  his  negotiation  with  the  plaintiff  for  the  sale  of 
the  stock  to  be  given  in  evidence  as  against  the  defendant  Scher- 
merhom  before  his  connection  witli  the  company  had  been  shown. 
The  evidence  was  competent  as  against  Barber.  It  became  com- 
petent as  against  Schermerhom  when,  by  the  facts  subsequently 
proven,  his  connection  with  the  fraud  was  prima  facie  shown. 
The  declarations  of  Barber  were  not  competent  to  show  that 
Schennerhorn  was  a  party  to  the  fraud,  nor  were  they  admitted 
for  that  purpose.  But  when  evidence  sufficient  to  submit  to  the 
jury  had  been  given,  tending  to  show  that  the  defendants  were 
jointly  engaged  in  a  common  scheme  to  defraud  the  plaintiff  and 
others,  the  acts  and  declarations  of  Barber  in  furtherance  of  the 
common  design  were  admissible  against  both.  The  order  of  proof 
is  in  general  a  matter  of  discretion."  Miller  v.  Barber^  66  N. 
T.  558. 

The  principle  is  authenticated  by  a  formal  array  of  decisions 
that  where  a  conspiracy  has  been  proved,  the  admission,  declara- 
tions and  acts  of  co-conspirators  made  after  the  inception  and  dur- 
ing the  gestation  of  the  criminal  enterprise  in  furtherance  of  a 
common  design  are  competent  to  implicate  each  and  all  in  the 
fraud.  Cam.  v.  Brown^  14  Gray,  419,  432;  Phillips  v.  State^  6 
Tex.  App.  364;  People  v.  Stamley,  47  Cal.  113,  118;  TornpUm 
V.  State^  17  Ga.  356,  359;  American  Fur  Co.  v.  U^iited  States^  27 
U.  S.  2  Pet.  358,  7  L.  ed.  450;  State  v.  Buchanan^  35  La.  Ann. 
89;  C(yrUz  v.  StaU,  24  Tex.  App.  511;  McCaskey  v.  Graff,  23 
Pa.  321,  62  Am.  Dec.  336,  340,  note;  State  v.  Larkin,  49  K. 
fl.  44;  lieid  v.  State,  20  Ga.  681;  Bloomer  v.  State,  48  Md.  521, 
531;  CUnt(m  v.  Eatee,  20  Ark.  216;  People  v.  Brown,  59  Cal. 
345;  NeviU  v.  State,  60  Ind.  309,  310;  Card  v.  StaU,  7  West. 
Rep.  81,  109  Ind.  415;  Stats  v.  Nash,  7  Iowa,  347,  384;  Cox  v. 
State,  8  Tex.  App.  254;  State  v.  Hudson,  50  Iowa,  157;  Williams 
V.  State,  24  Tex.  App.  17;  Johnson  v.  Miller,  63  Iowa,  529;  State 
V.  Duncan,  64  Mo.  262;  State  v.  Hudson,  50  Iowa,  157;  Bloomer 
V.  State,  48  Md.  521,  531. 

§  336.  Apparent  Modifications  of  Rule. — ^Theruleissystemat 
ically  supported  in  criminal  cases  that  the  declarations  of  a  con- 
spirator are  not  to  be  received  against  his  fellows  except  in  cases 
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where  they  serve  to  explam  accompanying  acts  for  which  the 
others  are  responsible;  as  mere  narratives  or  descriptions  they  are 
inadmissible.  Wiggins  v,  Leonard^  9  Iowa,  194, 199;  PaUan  v. 
State,  6  Ohio  St.  467;  CUrUon  v.  Eates,  20  Ark.  216;  State  v. 
Ross,  29  Mo.  32,  50;  State  v.  Weaver,  67  Iowa,  730;  People  v. 
Arnold,  46  Mich.  268;  Cohsa  v.  State,  11  Tex.  App.  153. 

It  has  been  held,  and  the  reasoning  has  many  elements  of 
planfiibiUty,  that  the  conspiracy  must  be  made  out  by  other  evi- 
dence than  that  showing  the  declaration  or  acts,  and  a  mere 
•declaration  is  insufficient  to  implicate  a  person  with  a  conspiracy^ 
there  must  be  other  supplementary  evidence  to  suggest  and  sus- 
tain such  a  conclusion.  Wiggins  v.  Leonard,  supra;  Ford  v. 
State,  11  West  Eep.  858,  112  Ind.  373.  The  evidence  should 
indubitably  establish  some  connection  with  the  conspiracy  on  the 
part  of  the  defendant  before  the  introduction  of  testimony  show- 
ing his  acts  and  declaration  {Benford  v.  San/ner,  40  Pa.  9);  ^nd 
prima  facie  evidence,  however  slight,  showing  his  relations  to  the 
enterprise,  is  sufficient  to  authorize  the  admission  of  declarations 
and  acts  of  co-conspirators,  with  a  view  of  more  definitely  estab- 
lishing the  certainty  of  their  connection  with  the  fraud.  Orm^ 
V,  People,  53  N.  Y.  472;  Price  v.  Junhin,  4  Watts,  86;  Claytor 
V.  Anthony,  6  Hand.  285. 

To  make  the  acts  and  declarations  of  an  alleged  confederate 
<x>mpetent  evidence  against  a  prisoner,  such  evidence  must  be 
^ven  as  to  prove  prima  facie  that  the  two  had  conspired  together 
to  conmiit  the  oJSense  charged,  or  as  to  make  that  question  one 
proper  for  the  determination  of  the  jury.  Onmby  v.  People, 
supra. 

%  337.  Evidence  of  Speeches^  When  Admissible. — Where 

An  indictment  was  brought  against  several  parties  for  entering 
into  a  conspiracy  to  prevent  the  use  of  the  English  language  in  a 
certain  church,  and  it  was  proven  that  they  were  unlawfully  com- 
bined for  such  purpose,  and  held  meetings  to  further  such  object, 
the  court  admitted  as  evidence  against  all,  the  speeches  and  inila- 
matory  language  used  by  a  few.  Com.  v.  Eherle,  3  Serg.  &  R.  7, 
16.  But  such  words  are  not  conclusive  evidence  against  tlie 
others.  And  in  order  that  the  speech  of  a  third  party  at  a  meet- 
ing may  be  admissible  against  other  persons  charged  with  con- 
spiracy, but  who  were  not  present  at  the  meeting,  it  must  be 
proven  that  such  third  party  was  acting  as  the  defendant's  agent. 
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or  that  he  was  co-operating  at  that  time  as  a  co-conspirator  with 
the  defendants,  and  engaged  in  one  common  design  with  thenu 
Meg.  V.  Dujfidd^  5  Cox,  C.  C.  404.  See  also  valuable  mono- 
graphic note  by  Judge  Freeman  appended  to  the  case  of  Spie%  y^ 
People,  in  3  Am.  St.  Kep.  820;  also  reported  in  10  West  Eep^ 
701,  122  111.  1. 

The  Federal  adjudications,  upon  the  subject  under  review  speak 
but  one  language,  and  are  perfectly  consistent  with  the  foregoing 
views.  Mr.  Justice  Swayne  voices  the  sentiment  of  an  undivided 
court  in  saying:  "Where  two  or  more  persons  are  associated 
together  for  the  same  illegal  purpose,  any  act  or  declaration  of 
one  of  the  parties  in  reference  to  the  common  object,  and  f orm> 
ing  a  part  of  the  res  gestcs,  may  be  given  in  evidence  against  the- 
other.    ITudd  v.  Burrows^  91  U.  S.  426,  23  L.  ed.  286. 

The  principles  contended  for  in  the  cases  cited,  have  been  of 
controlling  influence  in  shaping  the  scope  and  policy  of  the  Eng- 
Hsh  law,  and  the  legislation  in  England  on  this  subject  has  found 
its  best  expression  and  most  sententious  statement  in  Sir  James- 
Stephen's  Digest,  art.  4:  "  When  two  or  more  persons  conspire 
together  to  commit  any  offense  or  actionable  wrong,  everything- 
said,  done  or  written  by  any  one  of  them  in  the  execution  or  fur- 
therance of  their  common  purpose  is  deemed  to  be  so  said,  don& 
or  written  by  every  one,  and  is  deemed  to  be  a  relevant  fact  as 
against  each  of  them;  but  statements  as  to  measures  taken  in  the- 
execution  or  furtherance  of  any  such  common  purpose  are  not 
deemed  to  be  relevant  as  such  as  against  any  conspirators,  except, 
those  by  whom  or  in  whose  presence  such  statements  are  made* 
Evidence  of  acts  or  statements  deemed  to  be  relevant  under  this 
article  may  not  be  given  until  the  judge  is  satisfied  that,  apart 
from  them,  there  are  prima  facie  grounds  for  believing  in  the 
existence  of  the  conspiracy  to  which  they  relate." 

§  838.  A  Recent  Case  Examined. — In  Whitman  v.  Spencer,. 
2  K.  1. 124,  a  New  York  merchant  purchased  goods  from  a  dealer 
in  Providence,  Rhode  Island,  to  the  amount  of  $6,000,  upon  credit,, 
and  assigned  them,  without  consideration,  by  a  clear  bill  of  sale, 
and  the  assignee  removed  the  goods  to  Providence,  where  they 
would  be  free  from  attachment,  and  sold  them  there,  saying  that 
he  intended  to  pay  the  creditors  of  the  New  York  merchant^ 
whose  claims  he  had  guaranteed,  at  the  same  time  refusing  to  give 
a  list,  being  also  refused  by  the  vendor.    It  was  held  under  tliifr 
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State  of  facts  that  the  question  whether  there  was  a  conspiracy  or 
not  depended  solely  on  the  intent.  "If  the  goods  were  taken  to 
Providence  with  the  bona  fide  intent  to  sell  them  for  the  benefit 
of  the  creditors,  there  was  no  conspiracy.  On  the  other  hand,  if 
there  was  an  intent  to  secrete  them,  a  conspiracy  existed. 
The  whole  matter  accordingly,  it  was  considered,  must  go  to  the 
jury.  In  the  case  at  bar,  if  Sherlock  and  the  defendants  con- 
trived a  plan  whereby  Sherlock  was  to  get  the  title  to  the  goods 
and  then  go  through  the  form  of  sale  to  the  defendants,  and  he 
was  to  abscond,  so  that  the  true  history  of  the  transaction  could 
not  be  traced,  and  the  defendants  could  get  the  goods  without 
paying  for  them,  the  conspiracy  would  clearly  be  established. 
This  would  be,  though  Sherlock  was  the  only  active  particular 
participator  in  the  fraudulent  statements,  and  the  defendants 
were  wholly  passive  and  silent  as  between  themselves  and  the 
plaintiff.  Page  v.  Pa/rher^  43  N.  H.  363.  It  would  seem  to 
be  a  fraudulent  conspiracy,  even  though  Sherlock  made  no  affirm- 
ative false  statement  to  the  plaintiff,  but  simply  bought  the  goods 
with  a  preconceived  design,  as  between  himself  and  the  defend- 
ants, not  to  pay  for  them,  and  to  put  out  of  the  way  all  accessible 
evidence  of  their  wrongful  act.  Such  a  fraudulent  concealment 
of  the  true  nature  of  a  dealing,  which  on  its  face  appears  to  be  an 
ordinary  sale,  would  be  a  fraud  of  a  deep  dye.  Designing  men 
cannot  be  allowed  to  put  forth  a  supple  tool  to  do  their  bidding,, 
knowingly  take  the  profits- of  a  concocted  wrong,  remain  silent, 
and  go  unwhipped  of  justice.  The  action  for  conspiracy  is  devised 
for  just  such  cases.  It  reaches  the  silent  partners  in  the  transac- 
tion, and  causes  them  to  disgorge  the  profits  of  their  hidden  guilt. 
It  is  thus  a  highly  remedial  action,  and  in  no  respects  to  be  dis- 
couraged when  resorted  to  in  cases  which  fairly  admit  of  its  appli- 
cation." The  correctness  of  these  views  is  distinctly  sustained  by 
the  judgment  in  Moore  v.  Tracy y  7  Wend.  229;  Place  v.  Mmster^ 
65  a.  Y.  89. 
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§  339.  Contradictory  Character  of  Decisions. — ^No  province 
of  the  entire  law  relative  to  corporations  has  been  more  frequent- 
ly invaded  by  contradictory  decisions  and  discordant  views  than 
that  relative  to  the  admission  and  effect  of  evidence  which  seeks 
to  establish  that  a  bona  jide  transferee  of  the  corporate  stock  has 
failed  to  comply  w  ith  some  statutory  provision  which  requires 
him  to  authenticate  and  record  the  evidence  of  his  purchase  upon 
the  books  of  the  corporation  within  a  certain  time  designated  by 
law. 

The  immense  expansion  of  stock  enterprises  has  in  recent 
years  given  great  impulse  and  emphasis  to  this  particular  phase 
of  the  law  of  evidence,  and  the  importance  of  the  subject  will 
Abundantly  justify  a  somewhat  extended  reference  to  the  control- 
ling principles  of  evidence  which  at  present  characterize  this  topic. 

§  340.  ETidenee  of  Stock  Deliyery  and  Transfer.— We  may 

first  affirm  that  a  transfer  of  stock  is  governed  by  the  lex  fori  as 
to  the  form  of  a  transfer  but  not  as  to  the  rights  of  the  transferee 
under  it  {Burr  v.  Sherwood^  3  Bradf .  85);  and  evidence  of  com- 
mon custom  and  usage  as  to  the  practice  of  passing  the  title  to 
«tock  by  delivery  of  the  certificate  with  blank  assignment  and 
power,  has  been  repeatedly  shown  and  sanctioned  in  cases  which 
have  come  before  the  courts.  Such  was  established  to  be  the 
common  practice  in  the  city  of  New  York,  in  the  case  of  N^ew 
Yo7*k  (&  ISr.  H.  R.  Co.  V.  Scliuylerlz^  K  Y.  41,  and  the  rights 
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of  parties  daiming  under  such  instruments  were  fully  recognized 
in  that  case,  and  in  the  case  of  Kortright  v.  Buffalo  Cominer- 
<n€U  JSanky  20  Wend.  91.  In  the  case  last  cited,  CTiief  Justice 
Kelson  says:  "A  certificate  of  stock  is  transferable  by  a  blank 
indorsement,  which  may  be  filled  up  by  the  holder,  by  writing  an 
^assignment  and  a  power  of  attorney  over  the  signature  indorsed. 
Proof  of  usage  as  to  this  mode  of  transferring  stocks  is  admissi- 
ble, but  independent  of  such  evidence,  authority  to  fill  up  the 
blank  indorsement  will  be  inferred." 

Kestrictions  in  the  charter  or  by-laws  of  a  corporation,  as  to  the 
transfer  of  stock,  are  for  the  security  of  the  company  and  that  of 
third  persons.  Transfers  contrary  to  such  restrictions  are  valid 
•as  between  the  parties.  See  the  report  of  the  above  case  of  ITort- 
right  V.  Buffalo  Com/mercial  BamJc^  20  Wend.  91;  Ba/nJc  of  Utica 
V.  SmaUey,  2  Cow.  770;  Gilbert  v.  Mo/nchester  Iron  Mfg.  Co.  11 
Wend.  627;  Smith  v.  Americo/n  Coal  Co.  7  Lans.  317;  Quiner  v. 
Marblehead  Social  Ins,  Co.  10  Mass.  476;  Sargent  v.  Franklin 
Ins.  Co.  8  Pick.  90;  Black  v.  Zacha/rie,  44  U.  S.  3  How.  483,  11 
L.  ed.  690;  Fa/rmers  Ba/nk  v.  Inglehart^  6  Gill,  50;  Alvord  v. 
SmUh,  5  Pick.  232;  Fox  v.  Clifton,  6  Bing.  776,  9  Bing.  115. 

A  blank  transfer  of  a  certificate  of  stock,  where  the  holder  has 
affixed  his  name  and  seal  upon  the  back  of  the  certificate,  is  valid; 
and  the  transferee  is  authorized  to  fill  it  up  by  writing  a  transfer 
and  a  power  of  attorney  over  the  signature. 

Proof  of  usage  and  custom  as  to  the  mode  of  transferring  stock 
is  admissible.  A  corporation  is  bound  by  the  acts  of  its  acknowl- 
edged agents  in  the  common  transactions  of  the  corporation, 
although  the  appointment  of  the  agents  be  not  evidenced  by  the 
records  of  the  corporation.  Commercial  Bo/nk  of  Buffalo  v. 
Kortright,  22  Wend.  348. 

Corporations  are  trustees  for  the  property  and  title  of  each 
owner  of  their  stock  {Lowry  v.  Commercial  <&  F.  Bank,  Taney, 
310;  Fisher  v.  Brovm,  104  Mass.  259;  Magwood  v.  Railroad 
Bank,  5  S.  C.  379;  Dunoam,  v.  Jaudon,  82  U.  S.  15  Wall.  165, 21 
L.  ed.  142;  Brewster  v.  Sime,  42  Cal.  139),  and  may,  as  a  matter 
of  right,  and  for  their  safety,  demand  evidence  of  authority  to 
transfer  stock  before  permitting  it  to  be  made  {Chew  v.  Bank 
of  BaUimwre,  14  Md.  299;  Baya/rd  v.  Farmers  <&  M.  Bank,  52 
Pa.  232;  N^  York  db  N.  H.  R.  Co.  v.  Schuyler,  34  N.  Y.  30. 
But  as  to  all  persons  except  the  corporation,  see  Bank  of  Com- 
merc^s  App.  73  Pa.  59;  Grymes  v.  Hone,  49  N.  Y.  17;  Ross  v. 
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Southwestern  B,  Co,  53  Ga.  514;  Brown  v.  Adama^  5  Biss.  181; 
or  subsequent  purchasers  iii  good  faith,  without  notice.  Naglee 
V.  Pacific  Wharf  Co.  20  Cal.  530;  Parrott  v.  Byers,  40  Cal.  614; 
Ml  Holly  L.  (&  M,  Tump.  Co.  v.  Ferree,  17  N.  J.  Eq.  117; 
HoXbrook  v.  New  Jersey  Zirik  Co.  57  N.  Y.  616;  Smith  v.  Cres- 
cent City,  L.  S.  L.  &  S.  H.  Co.  30  La.  Ann.  1378. 

The  sales  of  shares  is  complete,  and  the  buyer's  title  is  perfect, 
when  the  seller  has  subscribed  the  proper  authority  to  the  trans- 
fer agents  to  make  a  transfer  on  the  books,  and  has  delivered  thi& 
with  the  old  certificate  to  the  buyer,  and  the  evidence  shows  the 
latter  h«ts  paid  the  price  {Newherry  v.  Detroit  <fe  L.  S.  Iron  Mfg^ 
Co.  17  Mich.  141;  Bruce  v.  Smith,  44  Ind.  1;  Leitch  v.  Weds,  48  N. 
Y.  585;  Bridgeport  Bank  v.  New  York  cfe  N.  H.  R.  Co.  30  Conn. 
231;  Howe  v.  Starkweather,  17  Mass.  243;  Loinng  v.  Salishury^ 
MiUs,  125  Mass.  138;  Script/are  v.  Francestown  Soapstone  Co^ 
50  N.  H.  571;  Boss  v.  Southwestern  R.  Co.  53  Ga.  514;  Smith  v. 
American  Coal  Co.  7  Lans.  317;  Batik  of  America  v.  McNeil, 
10  Bush,  54);  and  this  is  so,  although  the  general  law  declares- 
that  no  transfer  shall  be  valid  for  any  purpose  whatever,  unless  it 
be  entered  in  the  book  prescribed  in  accordance  with  the  law. 
Johnson  v.  TJnderhiU,  52  N.  Y.  203;  ParroU  v.  Byers,  40  Cal. 
614;  Duke  v.  Cahawba  Nav.  Co.  10  Ala.  82;  Farmers  Bamk  v. 
Inglehart,  6  Gill,  50.  Compare  Pinkerton  v.  Manchester  dk  L, 
R.  Co.  42  N.  H.  424;  Northrop  v.  Curtis,  5  Conn.  246;  N&w  York 
ife  N.  H.  R.  Co.  V.  Schuyler,  38  Barb.  534;  Reg.  v.  General  Cem- 
etery Co.  6  El.  &  Bl.  415. 

Stock  certificates  are  neither  in  form  nor  character  negotiable 
paper,  and  so  transferable  by  mere  indorsement  and  delivery  {Dvnn 
V.  Commercial  Bank  of  B^tffalo,  11  Barb.  580;  Weaver  v.  Ba/rden^ 
3  Lans.  338,  49  N.  Y.  286;  Hall  v.  Rose  Hill  &  E.  Road  Co.  70 
111.  673;  Shorn  v.  Spencer,  100  Mass.  382,  1  Am.  Rep.  115);  but 
they  approximate  to  such  paper  as  nearly  as  practicable;  and  are 
construed  in  a  way  to  invite  the  confidence  of  business  men,  so 
that  they  are  sold  in  open  market  the  same  as  other  securities. 
First  Nat.  Bank  of  South  Bend  v.  Lanier,  78  U.  S.  11  Wall. 
369,  20  L.  ed.  172;  and  see  Stinson  v.  Thornton,  56  G«.  377; 
Webster  v.  Upton,  91  U.  S.  65,  23  L.  ed.  384;  First  Nat.  Bank 
of  Davenport  v.  Gifford,  47  Iowa,  575. 

A  sale  of  stock,  as  between  buyer  and  seller,  confers  upon  the 
former  the  right  to  demand  a  legal  transfer  of  the  shai-es  in  the 
company's  books  {Purchase  v.  New  York  Exch.  Ba/nk^  3  Robt. 
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164;  Peopls  v.  Crockett,  9  Cal.  112;  WeUier  v.  TJptm,  91  U.  S.  65, 
23  L.  ed.  384);  and  for  refusing  to  make  such  transfer,  the  com- 
pany renders  itself  liable  to  an  action  at  law,  as  for  a  conver- 
sion of  the  stock  {Bamk  of  America  v.  McNeil^  10  Bush,  54; 
KirnhaU  v.  Union  Water  Go.  44  Cal.  173,  13  Am.  Kep.  157;  and 
fiee  Commercial  BamU  of  Buffalo  v.  Kortright^  22  Wend.  348; 
Oray  v.  Portland  Bank^  3  Mass.  364;  State  v.  Bombaner.  46 
Mo.  155;  Murray  v.  StevenSj  110  Mass.  95;  IfUl  v.  Pine  River 
Bank,  45  N.  H.  300;  People  v.  Parker  Vein  Coal  Co.  1  Abb.  Pr. 
128,  10  How.  Pr.  543;  Reg,  v.  Liverpool,  M.  &  N.  C  Co. 
11  Eng.  L.  &,  Eq.  408.  An  equitable  action  will  lie  to  compel  a 
transfer  {Cushman  v.  Thayer  Mfg.  Co.  76  N.  Y.  365,  7  Daly,  330, 
^  Am.  Kep.  315);  in  which  action  the  measure  of  damages  is  the 
market  value  of  the  stock  at  the  time  of  demand  and  refusal  value 
of  the  stock  at  the  time  of  demand  and  refusal  to  transfer  {Mc- 
Neil y.  Tenth  Nat.  Bamk,  55  Barb.  59,  46  N.  Y.  325;  Douglas 
V.  Mercdes,  25  N.  J.  Eq.  144;  German  U.  Bldg.  cfe  Soa).  Asso.  v. 
JSendmeyer,  60  Pa.  67;  Rex  v.  London  Assur.  Co.  5  Bam.  &  Aid. 
899);  with  any  dividends  which  had  accrued  thereon  at  that  time, 
together  with  interest  to  the  trial.  Baltimore  C  P,  R.  Co,  v. 
JSeweU,  35  Md.  238,  6  Am.  Rep.  402;  and  see  ITussey  v.  Manu- 
facturers  <&  M.  Bank,  10  Pick.  415;  North  Aitierican  Bldg. 
Asso.  V.  Sutton,  35  Pa.  463.  See,  for  very  intelligent  treatment 
of  this  entire  topic,  with  a  full  citation  of  authority,  Boone,  Cor- 
porations, §  122. 

While  it  is  of  primary  importance  to  the  entire  commercial 
world  that  the  stock  certificates  of  business  corporations  should 
furnish  incontestable  evidence  of  certain  things,  still  the  fact  re- 
mains that  in  many  jurisdictions  such  arbitrary  regulations  are  in 
vogue  with  reference  to  the  transfer  of  corporate  certificates  as 
to  imperil,  and  place  a  practical  prohibition  on  this  entire  species 
of  investment.  As  tending  to  a  unification  of  the  juridical  senti- 
ment upon  this  topic,  I  cite  a  recent  Minnesota  case  that  embodies 
the  best  features  of  the  argument  that  favors  the  manifest  equities 
of  the  purchaser  in  good  faith  for  value  and  without  notice  of  * 
prior  rights. 

A  stock  certificate  issued  by  a  corporation  having  power  so  to 
issue,  in  which  it  is  stated  that  a  designated  person  is  the  owner 
of  a  certain  number  of  shares  of  stock  transferable  only  on  the 
books  of  the  association,  on  the  indorsement  and  surrender  of 
the  certificate  itself,  is  a  continuing  affirmation  as  to  the  owner- 
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ship  of  the  stock,  and  that  the  corporation  will  not  transfer  the 
stock  upon  its  books  nnless  the  certificate  is  first  suri-endered. 
Such  a  certificate  is  an  assurance  to  the  commercial  world  that 
the  shares  of  stock  are  the  property  of  the  person  designated,  and 
that  he  has  the  power  and  right  to  transfer  and  sell  the  stock, 
until  this  power  and  right  has  been  lawfully  terminated.  Gren. 
Stat.  1878,  chap.  34,  §  114  (formerly  §  49),  was  intended  solely 
for  the  benefit  and  protection  of  the  corporation.  Following  Bai-d- 
wm  V.  C airfield,  26  Minn.  43;  Jbshfti  \.  St  PauL  DistiUi/ng  Co. 
44  Minn.  183. 

The  certificate  itself  must  be  regarded  as  a  continuing  affirma- 
tion of  the  ownership  by  the  person  to  whom  it  has  been  issued, 
and  of  his  power  over  and  right  to  sell  the  stock,  until  this  power 
and  right  have  lawfully  terminated.  It  is  clear  that  at  any  time, 
at  least  prior  to  the  commencement  of  this  action,  a  purchaser  of 
the  certificate,  in  good  faith,  from  Mrs.  Hicks  or  her  assigns^ 
would  have  had  the  right  to  rely  on  the  certificate  securing  to 
him  the  shares  of  stock  it  represented  and  evidenced.  JFirst 
Nat  Bank  of  South  Bend  v.  Lanier,  78  U.  S.  11  Wall.  369,  377,. 
20  L.  ed.  172,  174;  HolhrooTc  v.  Neo)  Jersey  Zmc  Co.  57  N".  Y. 
616;  Factors  cfe  T.  Ins,  Co.  v.  Marine  D.  D.  &  S.  Co.  31  La. 
Ann.  149;  Bridgeport  Bank  v.  Jfew  York  cfe  i\r.  JET.  R.  Co.  30 
Conn.  231.  See  also,  as  bearing  upon  the  question.  National 
BamJc  ofNew  London  v.  Lake  Shore  cfe  M.  S.  B.  Co.  21  Ohio  St. 
221;  Clevela7id  dk  M.  B.  Co.  v.  Bobbins,  35  Ohio  St.  483;  My 
V.  Guest,  94  Pa.  160;  Broadway  Bank  v.  McElrath,  13  N.  J* 
Eq.  24;  Strange  v.  Houston  <&  T.  Cent  Co.  53  Tex.  162;  Gaioes' 
ton  City  Co.  v.  SibUy,  56  Tex.  269;  Cherry  v.  Frost,  7  Lea,  1; 
Van  Norman  v.  Jackson  County  Circuit  Judge,  45  Mich.  204; 
Lowry  v.  Commercial  c&  F.  Bank  of  BaUinwre,  Taney's  Dec^ 
310;  Continental  Nat  Bank  v.  Eliot  Nat.  Ban\  7  Fed.  Eep. 
369. 

In  Baldwin  v.  Canjidd,  26  Minn.  43,  it  was  held  that  except 
as  against  the  corporation,  the  owner  and  holder  of  shares  of  stock 
might  transfer  the  same  as  any  other  personalty  of  which  he  was 
the  owner;  and  that  a  shareholder  was  not  thereby  incapacitated 
from  transferring  his  stock  without  an  entry  on  the  books.  In 
this  case  the  stock  certificates  had  been  pledged  as  collateral  se- 
curity, and  the  rights  of  the  pledgee  were  adjudged  paramount 
to  those  of  another,  who  had  become  an  equitable  owner  of  the- 
stock,  while  the  certificates  were  in  the  possession  of  the  pledgees.. 
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In  Nicollet  Nat,  Bamk  v.  City  Bcmk^  38  Minn.  85,  it  was  de- 
clared that  an  asBignment  and  delivery  of  stock  cei*tificates,  with- 
out a  transfer  upon  the  books  of  the  corporation,  invested  the 
assignee  with  an  equitable  title  which  would  be  protected  as 
against  all  parties  not  showing  a  superior  right.  Both  of  these 
cases  are  in  line  with  the  conclusion  herein  announced.  Joalyn 
V.  St.  Pond  IHstiUing  Co.  44  Minn.  183. 

The  incorporeal  property  of  the  shareholder  in  a  company  of 
this  sort  is  represented  by  his  certificates;  and  if  these  are  con- 
veyed, the  failure  to  record  the  conveyance  is  not  evidence  of 
such  a  destructive  failure  as  sometimes  arises  from  the  possession 
of  chattels  after  the  property  has  been  parted  with.  On  the  con- 
trary, it  w«ts  proved  in  early  cases  to  be  the  usage,  and  is  now 
adopted  by  the  courts  as  law  based  on  such  usage,  that  the  pos- 
session of  the  certificates,  with  a  power  to  transfer,  them,  is  prima 
facie  evidence  of  title;  and  if,  in  fact,  the  possessor  has  given 
value,  his  title  cannot  be  impeached  even  by  subsequent  purchas- 
ers who  did  not  receive  the  certificates,  much  less  by  creditors  of 
the  transferrer.  In  late  cases  these  certificates  are  likened  to 
bills  of  lading  and  other  quasi  negotiable  securities.  See  Black 
V.  Zacharie,  44  U.  S.  3  How.  483,  11  L.  ed.  690;  First  Nat 
Bank  of  South  Bend  v.  ZanieVy  78  U.  S.  11  Wall.  369,  20  L.  ed. 
172;  Johnston  v.  Zajlln,  103  U.  S.  800,  26  L.  ed.  532;  United: 
States  Y.Vaughan^  3  Binn.  394,  approved  in  United  States  v^ 
CutU^  1  Sumn.  133;  Finney's  App.  59  Pa.  398;  Smith  y.  Cres- 
cent City  L.  S.  L.  (6  S.  H.  Co.  30  La.  Ann.  1378;  New  York 
<k  N  H.  R.  Co.  V.  SchuyUr,  34  N.  Y.  30;  McNeil  v.  Tenth  Nat. 
Bank,  46  ]^.  Y.  325;  Winter  v.  Bdmont  Min,  Co.  53  Cal.  428;. 
Fraser  v.  Charleston  City  Council,  11  S.  C.  486;  Broadway  Bank 
V.  McElrath,  13  N.  J.  Eq.  24;  PraU  v.  Tilt,  28  N.  J.  Eq.  483; 
Merchants  Nat.  BarJc  v.  Richards,  6  Mo.  App.  454;  Conant  v. 
Seneca  Cowrdy  Bamk,  1  Ohio  St.  298;  Duke  v.  Cahaxoba  Nav. 
Co.  10  Ala.  82;  Ross  y.  South/western  R.  Co.  53  Ga.  514. 

In  many  of  the  reported  cases  there  were  laws  providing  for 
the  transfer  of  shares  upon  the  books  of  the  company.  But  the 
courts  held  that  this  registration  was  intended  chiefiy  for  the  con- 
venience of  the  company,  to  enable  it  to  know  who  should  have 
dividends  and  who  should  vote.  No  doubt  it  is  sometimes  in- 
tended as  a  record  of  persons  liable  for  the  debts  of  the  company, 
and  is  so  in  the  case  of  national  banks;  but  the  great  weight  of 
authority  is  that  it  is  not  intended  for  the  benefit  of  creditors  of 
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the  individnal  shareholders.  Some  of  the  courts  hold  that  the 
unrecorded  transfer  passes  only  an  equitable  title;  others,  that  it 
gives  a  legal  title.  I  assume  that  by  the  decisions  in  the  courts 
of  the  United  States  only  an  equitable  title  is  acquired. 

Lowell,  Ch,  e/".,  in  Continental  Nat,  Bdnh  v.  Eliot  Ndt,  Bomky 
7  Fed.  Rep.  369,  says:  *The  doctrine  of  Dearie  v.  HaU.^  3  Russ. 
1,  confirmed  in  Foster  v.  CocherelZ^  3  Clark  &  F.  466,  is  much 
relied  on  by  the  defendants.  This  doctrine  is  that  of  two  inno- 
cent purchasers  of  merely  equitable  interests  he  shall  be  preferred 
who  first  gives  notice  to  the  trustee  or  holder  of  the  legal  title. 
To  this  there  are  several  answers:  1.  Though  the  corporation  is 
for  some  purposes  a  trustee  for  the  shareholders,  the  latter  have 
an  independent  legal  property  in  their  shares  which  they  can  con- 
vey, and  whether  their  actual  conveyance  is  legal  or  equitable  is 
of  no  consequence.  2.  The  doctrine  applies  in  England  only  to 
purchasers,  and  not  to  creditors  seizing  or  attaching,  even  though 
a  statute  gives  a  right  to  seize  all  shares  standing  in  the  debtor's 
name  in  his  own  right.  This  statute  was  once  held  by  the  Queen's 
Bench  to  mean  that  the  creditor  might  seize  what  the  register 
showed  to  be  apparently  the  property  of  the  debtor  ( Watts  v. 
PorteVy  3  El.  &  Bl.  743);  but  this  has  been  overruled,  on  the 
ground  that  the  Legislature  cannot  be  supposed  to  have  intended 
to  take  one  man's  property  for  another  man's  debt,  without  the 
most  explicit  statement  of  such  a  purpose;  and  therefore  the 
"right"  refers  to  the  equitable  as  well  as  legal  right.  Scott  v. 
Hastings^  4  Kay  &  J.  633;  BeaA)a/n  v.  Oxford^  6  DeG.  M.  &  G. 
524;  Eyre  v.  McDonald^  9  H.  L.  619;  Robinson  v.  Nesbitty  L.  R. 
3  C.  P.  264;  Pickering  v.  Ilfracombe  R.  Co.  L.  R.  3  0.  P.  235. 
6iU  V.  Continental  U,  Gas  Co,  L.  R.  7  Exch.  332;  Dunster  v; 
Glengall,  3  Ir.  Ch.  47. 

"A  few  courts  of  this  country  have  carried  the  doctrine  of  Dearie 
V.  MaU  so  far  as  to  uphold  the  garnishment  of  a  negotiable  debt 
which  had  been  equitably  assigned  without  notice.  We  have 
already  seen  that  this  is  not  the  law  in  England  nor  in  Massachu- 
setts. Neither  is  it  the  law  of  the  United  States  generally. 
Drake,  Attachments,  chap.  24;  Cornick  v.  Richards^  3  Lea,  1. 
The  Supreme  Court  of  Tennessee  in  that  case  refused  to  extend  the 
rule  to  shares  of  stock,  though  it  applies  in  that  State  to  choses  in 
action.  As  shares  are  not  choses  in  action,  and  as  attaching  cred- 
itors are  not  purchasers.  Dearie  v.  HaU  is  not  in  point. 

"It  remains  only  to  cite  two  decisions  of  the  Supreme  Court, 
which,  in  principle,  are  decisive  of  this  case.     In  First  Nal,  Bank 
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of  Smith  Bend  v.  Lanier^  78  TJ.  S.  11  Wall.  369,  20  L.  ed.  172,  a 
national  bank  was  required  to  make  good  to  the  holder  of  an 
unrecorded  certificate  the  value  of  his  shares,  although  they  had 
been  transferred  on  the  books  to  a  subsequent  purchaser  for  value. 
That  purchaser,  to  be  sure,  was  not  before  the  court,  but  if  his 
title  was  better  than  that  of  the  plaintiff,  the  bank  was  justified 
in  transferring  the  shares  and  would  have  had  a  perfect  defense. 
Jfickinson  v.  Central  Nat.  Bank^  129  Mass.  279;  GUI  v.  Con- 
Mnental  U.  Gas  Co.  L.  R.  7  Exch.  332.  If  a  purchaser  for  value 
-could  not  hold  against  the  holder  of  the  unrecorded  certificate,  a 
foHiori  of  an  attachment  creditor. 

''BuOard  v.  National  Eagle  Bank,  85  U.  S.  18  Wall.  589,  21 
Li-  ed.  923,  is  in  the  same  line  of  thought.  It  decided  that  certifi- 
^cates  of  shares  in  national  banks  are  so  far  negotiable,  or  qua^ 
negotiable,  that  a  by-law  of  the  bank,  which  undertakes  to  make 
them  subject  to  the  debt  of  the  transferrer  to  the  bank  itself,  is 
void.  On  the  same  ground  it  was  held  that  a  by-law  like  that  of 
the  Eliot  National  Bank,  if  intending  to  give  attaching  creditors 
a  better  title  than  transferees  who  had  not  recorded  their  certifi- 
cates, was  void.  Sargent  v.  Essex  Ma/rine  B,  Corp.  9  Pick.  201. 
Here,  again,  the  argument  is  a  fortiori.  If  the  bank  cannot 
create  a  lien  by  its  by-law,  much  less  can  it  obtain  one  indirectly, 
by  attachment,  upon  the  construction  of  an  ambiguous  by-law." 

The  statutes  of  many,  perhaps  of  most  of  the  states,  provide 
that  certain  conveyances  of  land  and  of  chattels  shall  be  recorded, 
-and  until  that  record  is  made  a  conveyance  shall  have  no  effect 
excepting  between  the  parties,  and,  in  most  cases,  tliose  having 
actual  notice.  An  attaching  or  seizing  creditor,  witliout  notice  of 
a  prior  conveyance,  is  undoubtedly  within  the  words  of  these 
statutes;  and  so  such  creditors  have  come  to  be  treated,  and  even 
spoken  of,  as  in  some  sort  purchasers.  A  few  of  the  statutes 
requiring  registration  of  the  shares  of  companies  follow  the  exact 
language  of  these  registry  laws,  and  declare  that  no  unrecorded 
title  shall  be  good,  or  only  against  persons  having  notice.  In 
Oalif omia,  even,  such  a  law  is  held  not  to  avail  creditors  ( Winter 
V.  Belmont  Min.  Co^  53  Cal.  428);  but  in  Maine  and  Massachusetts, 
the  decision,  and  perhaps  the  better  one  is  that  such  a  law  must 
be  construed  like  other  similar  registry  laws.  Skowhegan  Bank 
V.  OuOer,  49  Me.  315;  Bock  v.  Nichols^  8  Allen,  342.  It  was  in 
this  state  of  things  that  the  case  which  is  the  support  of  the 
56 
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defense  here  was  decided.  In  Fisher  v  Essex  Bank,  6  Gray^ 
373,  the  charter  of  a  bank  incorporated  in  Massachusetts  provided 
that  the  shares  should  be  transferred  only  at  the  banking  house,, 
and  upon  the  books  of  the  company,  and  the  court  held  that  an 
attaching  creditor  could  not  hold  against  an  earlier  unrecorded 
transfer  for  value.  I  have  studied  this  decision  with  care.  It 
seems  to  proceed  upon  the  theory  that  by  the  charter,  which  is  a. 
public  statute,  there  can  be  no  such  thing  as  an  equitable  transfer, 
or  at  any  rate,  none  except  by  a  sort  of  equitable  estoppel  between 
the  parties,  and  that  it  was  a  part  of  the  intent  of  the  act  that  a 
creditor  at  law  should  have  the  legal  right  to  attach  the  legal  title. 
This  decision  has  been  followed  in  Illinois  {Peoples  Bank  v.  Grid- 
ley^  91  HI.  457),  but  rejected  in  the  other  states,  so  far  as  their 
courts  have  passed  upon  it.  It  is  sometimes  spoken  of  as  being 
the  law  of  Connecticut  and  Vermont,  but  the  early  cases  in  the^ 
former  state  are  much  modified  by  CoU  v.  Ives^  31  Conn.  25. 
The  case  cited  from  Vermont  {Rice  v.  Courtis,  32  Vt.  464)  is  not 
in  point.  It  is  opposed  directly  to  many  of  the  cases  abeady 
cited  under  the  third  point,  and  to  the  general  principle  that 
attaching  creditors  are  bound  by  all  equities,  including  equitable 
estoppels.  It  has,  moreover,  been  seriously  modified,  if  not  wholly 
overruled  in  Massachusetts,  in  Dickinson  v.  Central  Nat.  Bank, 
129  Mass.  279.  The  Central  National  Bank  had  a  by-law  like 
that  now  in  question,  and  A.,  the  owner  of  ten  of  its  shares,  had 
transferred  them  by  way  of  security,  precisely  as  Conant  trans- 
ferred his  shares,  and  afterwards  became  bankrupt.  The  trans- 
feree, still  later,  sold  the  shares  at  public  auction,  under  his  power, 
after  due  notice  to  A.  and  to  his  assignee.  The  bank,  notwitli- 
standing  a  notice  and  demand  by  assignee  in  bankruptcy,  trans- 
ferred the  shares  to  the  purchaser.  The  assignee  sued  the  bank 
for  damages,  but  was  defeated.  Colt,  «/".,  deUvering  the  opinion 
of  the  court,  said  that  Fisher  v.  Essex  Bank,  sujpra,  does  not 
apply,  because  in  that  case  the  charter  had  the  force  of  a  general 
law,  but  that  a  by-law  has  no  such  effect  (citing  Sargent  v.  Essex 
Marine  B.  Corp.  9  Pick.  201),  and  that  in  the  absence  of  such  & 
general  law  the  transferee  took  an  equitable  title  which  would 
prevail  against  the  assignee  in  bankruptcy  of  the  transferrer. 
The  only  circumstances  in  Fisher  v.  Essex  Bank  not  found  in 
Dickinson  v.  Central  Nat  Bank  are  these:  (1)  The  law  in  the 
former  case  contained  the  words  "  only  " — ^that  the  shares  should 
be  transferred  only  so  and  so;  (2)  that  an  attaching  creditor  and 
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not  an  assignee  in  bankruptcy  was  concerned;  (3)  that  the  law 
governing  the  company  was  a  Massachusetts  law,  which  might  be 
^erently  construed  from  a  national  banking  act.  The  firet  and 
third  pomts,  of  course,  are  the  same  in  this  case  as  in  the  later  one 
m  Massachusetts.  The  second  is  not  sound  in  this  court;  and 
assignee  and  attaching  creditor  stand  precisely  alike,  according  to 
the  law  which  governs  this  controversy.  Continervlul  Nat.  Bcmk 
V.  A  Itot  Nat.  Bank,  7  Fed.  Rep,  369. 

§  341  Title  to  Stock,  How  Evidenced—It  has  also  been 
settle!  by  repeated  adjudications,  that,  as  between  the  parties, 
the  dehvery  of  the  certificate,  with  assignment  and  power  in- 
dorsed  passes  the  entire  title,  legal  and  equitable,  in  the  shares, 
notwithstanding  that,  by  the  terms  of  the  charter  or  by-laws  of 
the  corporation,  the  stock  is  declared  to  be  transferable  only  on 
Its  books;  that  such  provisions  are  intended  solely  for  the  protec- 
tion of  the  corporation,  and  can  be  waived  or  assei-ted  at  its 
pleasure,  and  that  no  effect  is  given  to  them  except  for  tlie  pro- 
taction  of  the  corporation;  that  they  do  not  incapacitate  the  share- 
holder from  parting  with  his  interest,  and  that  his  assignment 
not  on  the  books,  passes  the  entire  legal  title  to  the  stock,  subject 
only  to  such  liens  or  ckims  as  the  corporation  may  have  upon  it 
and  excepting  the  right  of  voting  at  elections,  etc.     Ang.  & 

:^n    ^A  ^^*^  ^-^  ^  ^^*5  -^""^  "/  ^^^■'^^  ^-  'S>'^<^!/,  2  Cow. 
iW;  Gtlbert  v.  Manchester  Iron  Mfg.  Co.  11  Wend.  627;   Kort- 

rtgfUy.Cotnmercial  Bank  of  Buffalo,  20  Wend.  91;  New  York 
tb  N.  H.  R.  Co.  V,  Schuyler,  34  N.  Y.  80. 

§  342.  The  Maxim  « Caveat  Emptor."— The  general  doc 
tone  IS  elementary  to  the  effect  that  where  the  evidence  shows 
the  purchase  of  a  thing  in  action  not  negotiable  the  law  applies 
the  maxim  caveat  emptor  and  the  transferee  takes  the  interest 
assigned  subject  to  aU  the  legal  and  equitable  defenses  of  the 
transferrer.    ^w*A  v.  Zo^Arop,  22  N.  Y.  635.    The  case  last  cited 
was  m  high  repute  for  many  years,  but  its  force  and  effect  is 
consiiierably  impaired  by  the  later  decision  of  McNeU  v.  Tenth 
Nat.  Bank,  46  N.  Y.  325,  which  was  decided  in  1871.    The 
opinion  of  Judge  Rapallo  is  a  most  able  review  of  all  the  authori- 
ties which  seem  to  sustain  the  doctrine  that  certain  so-called  "latent 
equities"  are  not  protected  against  an  assignment.    He  shows 
that  all  the  expressions  of  judicial  opinion  to  that  effect  are  ohiter 
dicta,  while  a  large  number  of  direct  decisions  necessarily  involv- 
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ing  the  question  are  opposed  to  the  doctrine.  I  would  add  that 
the  course  of  adjudications  in  reference  to  the  sale  of  goods  and 
chattels  by  conditional  vendees  who  have  been  put  in  possession, 
and  who  have  been  held  unable  to  transfer  an  absolute  title  to 
bona  fide  purchasers  for  value,  fully  supports  the  reasoning  and 
conclusions  of  Judge  Denio.  There  is  no  possible  ground  of 
valid  distinction  between  the  transfer  of  a  thing  in  action  when 
the  transferee  appears  to  be  clothed  with  the  complete  ownership, 
but  is  actually  not,  and  the  transfer  of  a  chattel  by  a  person 
similarly  situated  and  having  all  the  outward  indicia  of  perfect 
title.     See  Ballard  v.  Bv/rgett^  40  N.  Y.  314,  and  the  cases  cited. 

§  843.  The  Present  Eule.— The  doctrine  first  so  cautiously 
announced  by  Judge  Rapallo  in  McNeil  v.  Tenth  Nat  BavJc^ 
supra,  evoked  great  approbation  from  the  bench  and  bar  through- 
out the  country,  and  was  followed  by  a  more  remarkable  decision 
from  the  New  York  Court  of  Appeals  {Moore  v.  Metropolitan 
Nat  Bank,  55  N.  Y.  41),  in  which  Judge  Grover  supported  the 
reasoning  of  his  distinguished  colleague  with  an  argumentative 
force  and  a  precision  of  logic  that  imparts  to  that  decision  great 
weight  and  eflFectiveness.     Beyond  doubt  the  constant  exactions 
of  the  commercial  interests  of  this  country  will  ultimately  com- 
pel the  utmost  limit  of  enforcement  by  the  American  courts  of 
this  decision,  and  it  will  further  exact  in  many  instances  express 
legislation  mi  many  of  our  states.     Pomeroy,  in  the  second  edi- 
tion of  his  Remedies  and  Remedial  Rights  (§  161)  thus  comments 
upon  the  nature  and  scope  of  these  decisions;  the  rules  which  they 
establish  in  reference  to  certificates  of  stock  are,  he  says,  "doubt- 
less in  the  interests  of  modern  business  methods.    For  several 
years  these  certificates  of  stock,  with  an  assignment  in  blank  and 
a  blank  power  of  attorney  to  effect  their  surrender  and  transfer, 
have  been  practically  regarded  by  business  men  as  negotiable 
/instruments;  they  have  been  used,  transferred  from  hand  to  hand, 
and  assigned  by  delivery,  in  exactly  the  same  manner  as  bills  and 
notes  payable  to  bearer,  and  millions  of  property  are  constantly 
ventured  upon  their  use.     It  was  a  matter  of  absolute  necessity 
that  the  courts  should  pronounce   these   securities   practically 
negotiable;   a  contrary  ruling  would  have  interrupted  and  jeo- 
parded the  whole  financial  system  of  the  country.    It  would  have 
been  well  if  the  court  had  boldly  met  the  question  face  to  face, 
and  had  expressly  held  these  securities  to  be  negotiable  to  all 
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intents  and  purposes.  This  course  of  decision  would  have  pro- 
dneed  no  unexpected  interference  with  other  general  doctrines, 
and  it  has  a  precedent  in  the  acts  of  the  American  courts  holding 
that  municipal  and  corporation  coupon  bonds  of  the  ordinary 
form  are  negotiable.  Ajb  the  court  did  not  pursue  this  course,  it 
accompHahed  the  same  purpose  by  resorting  to  the  doctrine  of 
estoppel.  When  confined  to  these  peculiar  forms  of  securities 
which  had  been  made  practically  negotiable  by  the  course  of  busi- 
ness, the  judgment  and  its  rcUio  decidendi  do  not  affect  the  gen- 
eral principle  in  relation  to  the  transfer  of  things  in  action  which 
has  been  stated  and  illustrated  in  preceding  paragraphs.  But  the 
same  court  has,  in  a  still  later  case,  gone  far  beyond  both  the  con- 
clusions and  the  reasoning  of  its  judgment  in  McNeil  v.  Tenth 
Nat.  Banh^  and  has  virtually  obliterated  the  distinction  between 
negotiable  and  non-negotiable  things  in  action,  at  least  so  far  as 
the  relations  between  assignors  and  assignees  of  them  are  con- 
cerned. The  doctrine  of  estoppel,  which  had  been  used  to  protect 
the  customary  modes  of  transacting  business  with  certificates  of 
stock,  is  now  extended  to  all  species  of  things  in  action,  and  the 
effect  of  an  estoppel  is  declared  to  be  produced  from  a  mere  assign- 
ment of  the  security,  absolute  on  its  face,  executed  by  the  original 
owner,  and  delivered  to  his  assignee.  In  short,  whenever  the 
owner  of  a  non-negotiable  thing  in  action  delivers  the  same  to 
another  person,  and  accompanies  the  delivery  by  an  assignment 
thereof,  absolute  on  its  face,  and  this  person  transfers  the  same 
to  a  purchaser  for  value,  who  relies  upon  the  apparent  ownership 
created  by  the  written  assignment,  and  has  no  notice  of  anything 
limiting  that  apparent  title,  the  original  owner  is  estopped  from 
asserting  as  against  such  purchaser  any  equities  existing  between 
himself  and  his  immediate  assignee,  and  any  interest  or  property 
in  the  security  which  he  may  have,  notwithstanding  the  written 
transfer. 

"The  Court  of  Appeals,  in  reaching  this  conclusion,  expressly 
overrules  the  decision  made  upon  the  facts  involved  in  BubK  v. 
Lathrop^  but  at  the  same  time  declares  that  it  does  not  intend  to 
shake  the  general  doctrine  controlling  the  transfer  of  non-negoti- 
able things  in  action  upon  which  that  decision  is  based.  It  is 
plain,  however,  that  the  ancient,  and  as  it  was  supposed,  well  set- 
tled doctrine  is  substantially  abrogated  by  this  last  application  of 
the  principle  of  estoppel.  The  estoppel  is  made  to  arise  from  a 
mere  naked  transfer  in  writing,  absolute  in  form;  the  rationale  of 
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the  decision  is  the  apparent  ownership  thus  bestowed  npon  the 
assignee;  and  these  elements  of  the  judgment  will  clearly  apply  to 
so  many  cases  that  things  in  action  are  practically  rendered  nego- 
tiable in  their  nature  as  between  the  series  of  successive  holders, — 
the  assignors  and  assignees.  This  point  being  attained,  it  will  be 
a  short  and  easy  step  to  apply  the  doctrine  of  estoppel  to  the 
debtor  himself, — the  obligor  or  promisor  who  utters  the  security. 
If  negotiability  is  produced  by  means  of  estoppel  between  the 
assignor  and  assignee,  arising  from  the  fact  and  form  of  a  transfer 
from  one  to  another,  by  parity  of  reasoning  the  debtor  may  be 
regarded  as  estopped  by  the  fact  and  form  of  his  issuing  the 
undertaking  and  delivering  it  to  the  first  holder,  and  thus  creating 
an  apparent  liability  against  himself.  In  short,  there  is  exactly 
the  same  reason  for  holding  the  debtor  estopped  from  denying 
his  liability  upon  a  written  instrument  which  apparently  creates 
an  absolute  liability,  when  that  instrument  has  passed  into  the 
hands  of  a  purchaser  who  has  no  notice  of  the  actual  relations 
between  the  original  parties,  as  for  holding  an  assignor  estopped 
from  denying  the  completeness  of  a  transfer  made  by  him  abso- 
lute on  the  face.  This  result,  if  reached,  would  render  all  things 
in  action  practically  negotiable."  It  should  be  added  that  BiLsh 
V.  Lathrap^  22  N.  Y.  535,  has  been  overruled.  But  see  Trustees 
of  Union  College  v.  Wheeler^  61  N.  Y.  88-114:;  Schafer  v.  BeiUyj 
50  N.  Y.  61. 

The  rule  is  not  simply  that  the  assignee  takes  subject  to  the 
equities  between  the  original  parties,  though  that  is  sound  law. 
Ingraham  v.  Disborough^  47  N.  Y.  421.  It  goes  further  than 
this,  and  declares  that  the  purchaser  of  a  chose  in  action  must 
always  abide  the  case  of  the  person  from  whom  he  buys.  Per 
Lord  Thurlow,  in  Dames  v.  Av^ten^  1  Ves.  Jr.  247.  The  rea- 
son of  the  rule  is,  that  the  holder  of  a  chose  in  action  cannot 
alienate  anything  but  the  beneficial  interest  he  possesses.  It  is  a 
question  of  power  or  capacity  to  transfer  to  another,  and  that 
capacity  is  to  be  exactly  measured  by  his  own  rights.  Bebee  v. 
Bank  of  New  York^  1  Johns.  552,  per  Spencer,  e/.,  and  549,  per 
Tompkins,  J,  Kent,  Chancellor^  in  a  dissenting  opinion  in  the  same 
case,  would  have  confined  the  rule  to  the  equities  between  the 
original  parties  to  the  contract.  Morawetz,  Corp.  §  200.  See 
Bohinson  v.  National  Bank  of  New  Berne,  95  N.  Y.  637.  In 
opposition  to  the  views  above  expressed,  see  JFort  Madison  Lv/mr 
her  Co,  v.  Batavian  Bank,  71  Iowa,  270,  6  Am.  Rep.  789. 
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§  344.  Eyldenee  of  Incorporation. — Where  a  company  has 
been  incorporated  by  a  special  Act  of  the  Legislature,  it  is,  in  general, 
«ufScient  to  give  in  evidence  the  statute,  and  to  show  the  actual 
use  of  the  privileges  of  an  incorporated  company  under  the  name 
^leeignated  in  the  act,  to  entitle  one  to  maintain  an  action  against 
the  corporation.  JSFa/i/^raganaeU  Ba/nk  v.  AUcmtio  Silk  Co.  3  Met 
582;  Cane  v.  Brigham^  39  Me.  35;  MerchcmU  Bank  v.  Harru 
^on^  39  Mo.  433;  Saynea  v.  Brownj  86  N.  H.  545.  See  Ang.  & 
A.  Corp,  §  635. 

The  acceptance  of  a  particular  charter  or  statute  by  a  corpora- 
tion may  be  proved  by  acts  of  its  ofBcers  from  which  such  accep- 
tance is  to  be  inferred;  it  is  not  indispensable  to  show  a  written 
instrument  or  vote  of  acceptance  on  the  corporate  books.  Pal- 
frey v.  Pauldinffy  7  La.  Ann.  365;  Bank  of  United  States  v. 
Dandridge^  25  U.  S.  12  Wheat.  71,  6  L.  ed.  555;  0(yrma/n  v.  Pa- 
<Afio  R.  Co.  26  Mo.  452, 453. 

Li  a  suit  by  a  creditor  of  an  alleged  corporation  to  charge  the 
defendant  as  a  stockholder,  evidence  that  the  defendant  was  pres- 
•ent  at  the  organization  of  the  company  as  a  corporation,  was 
elected  and  acted  as  president,  and  signed  the  note  in  suit  as  such 
was  held  prima  facie  proof  of  the  existence  and  organization  of 
the  corporation,  and  of  the  defendant's  relations  as  a  stockholder, 
the  absence  of  other  evidence  being  accounted  for.  HayTiee  v. 
Brown,  36  N.  H.  545. 

The  existence  of  the  corporation  may  be  proved  by  producing 
the  books  of  the  company  containing  the  license  issued  to  the  cor- 
poration by  an  oflScer  of  the  State,  under  a  statute,  to  enable  it  to 
act  as  such.     Culver  v.  Third  Nat.  Bank,  64  111.  528. 

It  may  also  be  proved  by  a  certiJBed  notice  of  the  formation  of 
the  corporation,  made  in  pursuance  of  the  statute,  sworn  to  by  its 
president,  treasurer,  clerk  and  directors,  and  recorded  as  provided 
by  the  Statute,  in  the  registry  of  deeds.  Chamherlin  v.  Hugue- 
not Mfg.  Co.  118  Mass.  532. 

Evidence  of  such  a  recorded  certificate,  signed  by  the  defend- 
ants, together  with  the  fact  that  the  association  engaged  in  busi- 
ness in  its  corporate  name,  contracted  debts  and  filed  other  cer- 
tificates required  by  law,  which  certificates  were  also  signed  by 
the  defendants,  declaring  the  corporate  character  of  the  associa- 
tion, is  conclusive  of  such  fact  in  a  proceeding  to  enforce  the 
fitatutory  liability  of  the  defendants  as  its  ofiicers.  Priest  v, 
Essex  Eat  Mfg.  Co.  115  Mass.  380.     Especially  so  after  notice  to 


888  LAW   OF  ETIDENCE  IS  CIVIL  OASES. 

the  defendants  to  produce  their  book  of  records,  and  their  failure 
to  do  so.    DooUy  v.  Cheshire  Oldsa  Co.  15  Gray,  494. 

Perhaps  no  rule  broad  enough  to  cover  all  cases  can  be  stated 
as  to  when,  in  an  action  to  charge  a  shareholder,  the  books  of  the 
corporation  are  evidence  against  him.  It  may  be  stated  that,  a& 
between  members  of  a  corporation,  they  are  evidence  of  all  cor- 
porate acts  therein  recorded;  but  they  cannot  be  used  against  a 
stranger  to  connect  him  with  the  corporation  (Ang.  &  A.  Corp.. 
§  679;  Cluiae  v.  Sycamore  <&  C  R.  Co.  38  111.  215;  Mudgett  v. 
HorreU,  33  Cal.  25;  Foafs  Case,  3  De  G.  J.  &  S.  465);  unless, 
made  so  by  Act  of  the  Legislature.  Bristol  Canal  Co.  v.  AvwSy 
1  Maule  &  S.  569. 

It  is  obvious  that  this  must  be  the  rule  applied  to  the  classes 
of  actions  we  are  considering.  Otherwise,  the  secretary  of  a  com- 
pany, by  entering  a  man's  name  as  a  shareholder  on  its  books, 
might  without  his  knowledge  or  consent  make  him  a  stockholder;, 
and  where  death  or  other  circumstances  had  rendered  counter- 
vailing proof  impossible,  this  unauthorized  act  of  another  might 
charge  him  or  his  estate  with  a  serious  burden.  Men  should  be 
allowed  to  make  their  own  contracts;  the  courts  should  not,  by 
establishing  unreasonable  rules,  make  contracts  for  them.  Mvd- 
geU  V.  Horrell,  33  Cal.  25. 

§  345.  Admissible  to  Fasten  Liability  When.  —  In  some 
cases,  then,  the  test  to  be  applied  to  the  question  whether 
the  corporate  records  are  admissible,  upon  some  authorities,^ 
would  seem  to  be  whether  the  party  against  whom  they  are 
offered  stands  in  such  relation  to  the  corporation  that  he  is  charge- 
able with  knowledge  of  the  records;  or  whether,  as  to  him,  the 
books  are  in  the  nature  of  public  books,  he  being  connected  with 
them  in  interest,  they  being  as  to  him  private  books,  the  inspec- 
tion of  which  could  not  be  compelled  in  his  favor.  In  other  cases 
the  test  to  be  applied  would  seem  to  be  one  not  having  reference 
to  the  character  of  the  party,  but  to  the  nature  of  the  matter 
which  is  the  subject  of  record.  In  this  view  the  test  is  whether 
the  matter  recorded  consists  of  corporate  acts,  involving  the  exer- 
cise of  power  under  the  corporate  franchise.  White  Mountains^ 
B.  Co.  V.  Eastman,  34  N.  H.  124-137. 

Thus,  the  records  kept  by  the  clerk  of  a  railroad  corporation  of 
the  proceedings  of  the  directors,  in  ordering  the  assessments  upon 
the  shares  of  the  capital  stock,  may  be  used  as  evidence  by  the 
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corporation  in  a  suit  brought  by  them  to  recover  an  assessment 
upon  the  shares  subscribed  for  by  the  defendant,  he  being  one  of 
the  original  grantees  in  the  charter,  and  a  director  at  the  time  tlie 
assessment  was  ordered,  and  having  exercised  the  privilege  of  a 
stockholder  by  virtue  of  the  shares  upon  which  the  assessment 
was  made.    Tbid. 

§  346.  Records  and  Books  as  Evidence. — ^ov  are  the  book& 
of  a  corporation  admissible  against  a  member  as  evidence  of  his 
private  contracts  and  dealings  with  the  company,  in  a  suit  against 
him  by  a  creditor  {Hager  v.  ClevdaTid^  36  Md.  476);  as  a  "  stock- 
book  "  introduced  to  show  entries  of  assessments.  Hayne%  v. 
Brovyix^  36  N.  H.  545-566.  This  case  contains  the  following  val- 
uable discussion  of  the  subject  by  Bell, «/".;  "  The  records  of  a 
corporation  are  evidence  in  some  cases,  and  for  some  purposes. 
The  rule  generally  laid  down  in  the  elementary  books  is  that  "the 
books  of  a  corporation,  whether  containing  entries  of  a  public  or 
private  nature,  are  admissible  in  evidence  as  between  themselves, 
and  not  against  a  stranger."  1  Saund.  PL  &  Ev.  851;  Ang.  & 
A.  Corp.  §  607;  2  Phil.  Ev.  §  295.  Where  the  parties  are 
not  members  of  the  same  corporation,  and  it  is  therefore  unnec- 
essary to  inquire  whether  the  rule  is  not  laid  down  more  broadly,. 
and  with  fewer  qualifications  than  it  ought  to  be.  There  is  no 
question  that  the  records  of  a  corporation  are  evidence  of  tlie 
proceedings  of  a  corporation  itself  {^Highland  Tump.  Co,  v. 
M^Kecm^  10  Johns.  154;  Ang.  &  A.  Corp.  §  679;  Wood  v.  Jefferson 
Ooitnty  Bank,  9  Cow.  194-205;  Case  of  Thstford,  12  Vin.  Abr. 
90,  pL  16;  Smith  v.  Natchez  Steamboat  Co,  1  How.  (Mies.)  479; 
Whitmian  v.  Granite  Church  Proprs,  24  Me.  236;  Coffin  v.  Col- 
lins^ 17  Me.  440;  People  v.  Oakland  County  Bank,  1  Dougl. 
(Mich.)  282);  as  to  its  organization  {Duke  v.  Cahawha  Nav,  Co. 
10  Ala.  82;  Hall  v.  Convey,  5  Ga.  239;  McFarlan  v.  Trit(m  Ins. 
Co.  4  Denio,  392);  of  its  meetings  and  the  election  of  its  oflScers 
and  members  {Qibhons's  Case,  17  How.  St.  Tr.  810-814);  and  of 
the  votes  and  acts  of  the  corporation  and  its  officers,  where  those 
acts  and  votes  are  required,  either  by  the  charter  or  by-laws,  to 
be  recorded;  or  where  they  are  in  fact  transacted  at  meetings  of 
those  officers,  at  which  there  is  a  clerk  to  keep  the  records.  To 
render  the  books  admissible  for  these  purposes,  the  party  who 
introduced  them  must  show  that  they  are  the  books  of  the  cor- 
poration, independently  of  what  appears  upon  the  books  them- 
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«elves  (  Whitmcm  v.  Granite  Chv/rch  Propr%.  24  Me.  236);  that 
they  have  been  regularly  kept  by  the  clerk,  or  other  proper  offi- 
■cer  ( WatCs  Case^  12  Vin.  Abr.  10,  pi.  16;  Highland  Tump.  Co. 
V.  M^Kecm^  10  Johns.  154;  Rex  v.  MotherseU^  1  Strange,  93;  2 
Phil.  Ev.  442);  and  if  there  is  anything  suspicions  in  their  appear- 
ance, or  if  any  doubt  is  cast  upon  them  by  the  testimony,  that 
they  were  made  at  the  times  they  purport  to  have  been,  and  have 
not  been  made  up  subsequently,  lo  answer  some  purpose  of  the  cor- 
poration or  others.  But  the  entries  in  the  books  of  a  corporation 
relating  to  other  matters  of  fact  than  the  proceedings  of  the  cor- 
poration, are  not  evidence  in  their  favor  in  a  controversy  between 
them  and  any  stranger,  nor  between  them  and  a  member  of  the 
-corporation,  holding  or  claiming  adversely  to  them.  2  Saund. 
PI.  &  Ev.  748;  Ang.  &  A.  Corp.  §  679.  Neither  are  they  evi- 
-dence,  against  a  member  of  a  corporation,  of  his  contracts  or 
private  dealings  with  the  company.  In  that  respect  he  is  to  be 
regarded  as  a  stranger.  1^  Phil.  Ev.  §  449;  HiU  v.  Manche%ter 
Water  Works  Co.  2  Nev.  &  Man.  573,  2  Bam.  &  Ad.  644.  This 
principle  was  recognized  in  the  case  of  Marriage  v.  Za/wrence,  3 
Barn.  &  Ad.  142;  and  in  Brett  v.  Beaies,  1  Mood.  &  M.  416;  Zon- 
■don  V.  Lynn^  1 H.  Bl.  214  c;  Jermain  v.  Worthy  5  Denio,  342.  As 
the  books  of  a  corporation  are  not  evidence,  as  between  the  cor- 
poration and  a  member  or  a  stranger,  as  to  their  business  transac- 
tion, it  follows,  a  fortiori^  that  they  cannot  be  so  between  a  mem- 
ber and  a  stranger,  or  between  two  strangere,  and  the  cases  of 
Brett  V.  Bealea  and  Jermain  v.  Worthy  supra^  and  Jackson  v. 
Walsh^  3  Johns.  226,  are  direct  authorities  to  this  point. 

Parol  evidence  will  not  be  heard  to  show  that  a  person  had,  at 
s,  certain  time,  by  transferring  his  shares,  ceased  to  be  a  stock- 
holder; the  books  of  the  corporation  only  will  be  looked  to.  Stan- 
ley V.  Stanley^  26  Me.  191. 

Corporation  books  and  records  are  always  competent  evidence 
Against  its  stockholders  and  oflScers,  and  they  are  chargeable  with 
the  knowledge  of  their  contents.  Greenl.  Ev.  §  493;  Humphrey 
V.  People,  18  Hun,  393,  394;  Pier  v.  George,  20  Hun,  210,  211; 
Albany  City  Nat  Bank  v.  Albany ,  92  N.  Y.  363,  367;  Holbrook 
V.  Jackson,  7  Cush.  136, 142, 146;  BonneU  v.  Griswold,  89  K  T. 
122. 

An  alleged  corporation,  having  denied  that  it  was  duly  organ- 
ized and  liable  to  be  sued  on  its  promissory  notes,  the  plaintifE 
gave  notice  to  produce  the  corporate  books  containing  the  record 
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of  the  organization,  which  not  being  done,  he  offered  to  prove 
<»rporate  acts,  and  copies  of  certificates  in  the  form  required  by 
the  statute  anthorizing  the  formation  of  corporations  in  certain 
cases  by  voluntary  associations.  It  was  held  that  this  evidence 
was  competent.     Dooley  v.  Cheshire  Glass  Co.  15  Gray,  494. 

So,  where  the  evidence  discloses  that  a  church  organization  had 
been  holding  an  adjoining  property  for  several  years  previous, 
such  evidence  raises  a  presumption  that  the  formal  requisites  of  a 
due  incorporation  had  been  complied  with.  Londonderry  v.  An- 
^overj  28  Vt.  416.  So  evidence  of  a  grant  of  tlie  power  to  per- 
form corporate  acts  implies  a  grant  of  corporate  power  {Dean  v. 
Davis^  51  Cal.  406);  and  where  there  is  evidence  showing  the 
incorporation  and  organization  of  a  company,  a  continued  user  of 
its  franchises  by  persons  in  actual  possession,  who  assume  to 
act  as  its  directors  and  officers,  have  control  of  its  records,  and 
carry  on  its  business,  it  is  competent  to  show  continued  corporate 
existence,  and  that  the  persons  claiming  to  be  and  act  as  directors 
-are  such  lawfully.  St.  Paul  F.  &  Jif.  Ins.  Co.  v.  AUis,  24  Minn. 
75. 

§  347.  Anthorities  Collected. — Evidence  that  a  person  has 
borrowed  money  for  a  corporation  and  secured  the  loan  by  a 
mortgage  on  his  realty  is  sufficient  to  raise  the  bar  of  estoppel,  and 
preclude  him  from  denying  the  existence  of  a  corporation.  jPea- 
jple^s  jSo/v.  Bank  dk  Bldg.  Asso.  v.  Collins^  27  Conn.  142.  And  so 
where  evidence  of  legislative  recognition  is  clearly  shown,  all 
inquiry  into  the  original  creation  of  the  corporation  is  incompe- 
tent. KamAjmha  Coal  Co,  v.  Kanawha  cfe  0,  Coal  Co.  7  Blatchf. 
391;  Mclntire  Poor  School  v.  ZainesviUe  Canal  dk  Mfg.  Co.  9 
Ohio,  203;  Williams  v.  Union  Bank,  2  Humph.  339;  Jameson 
-v.  People,  16  111.  257;  People  v.  Famham,  35  111.  562;  Re  New 
Y(xrk  Elev.  R.  Co.  70  N.  Y.  338;  Cowell  v.  Colorado  Springs 
Co.  3  Colo.  82;  White  Water  Valley  Camd  Co.  v.  Vallette,  62  U. 
S.  21  How.  414,  16  L.  ed.  154. 

Evidence  of  an  act  authorizing  the  purchase  of  property  from 
A  corporation  is  sufficient  to  estop  both  the  State  or  an  individual 
from  questioning  the  existence  of  the  corporation.  Mef?itire 
Poor  School  V.  ZainesviUe  Canal  dk  Mfg.  Co.  supra.  So  where 
•evidence  abundantly  establishes  the  fact  that  a  banking  institution, 
in  the  course  of  protracted  business  relations  with  another  bank, 
has  repeatedly  recognized  its  due  incorporation,  the  principle  of 
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estoppel  as8ei*t8  itself,  and  proof  that  the  bank  was  not  duly  incor- 
porated is  incompetent.  Rafferty  v.  Bank  of  Jersey  City^  33  N^ 
J.  L.  368. 

Evidence  as  to  what  is  contained  in  the  recitals  of  a  company's- 
by-laws  should  be  shown  by  the  by-laws  themselves  {Lumhard  v. 
Aldrich^  8  N.  H.  31),  and  parol  proof  of  their  contents,  though 
tendered  by  one  of  the  corporate  officers,  is  incompetent.     Ihid. 

The  adoption  of  by-laws  however,  may  sometimes  be  proved  by 
implication  (  Union  Bank  v.  Ridgdy^  1  Harr.  &  G.  324);  and  the- 
by-laws  of  a  corporation  are  evidence  against  its  oflScers,  though 
they  be  not  corporators.  Bank  of  Wilmington  v.  WoUaMon^  3^ 
Harr.  (Del.)  90. 

The  minute  books  of  a  corporation  which  contain  the  memorials  of 
the  corporate  acts,  and  which  are  kept  by  a  secretary  duly  appointed,, 
are  conclusive  evidence  in  actions  or  special  proceedings  between 
the  corporation  and  its  stockholders,  or  in  suits  brought  against  it 
of  the  facts  therein  recited.  Chase  v.  Sycamore  <fe  (7.  R,  Co.  38^ 
111.  215;  Graff  v.  Pittsburgh  <&  8.  R.  Co,  31  Pa.  489;  Wheeler 
V.  Walker,  45  N.  H.  355;  Union  Canal  Co.  v.  Zoyd,  4  Watts  & 
S.  393;  JVew  Eriglamd  Mfg.  Co.  v.  Vandyke,  9  N.  J.  Eq.  498; 
Bavington  v.  Pittsburgh  dk  S.  R.  Co,  34  Pa.  358;  Norili  RiA)er 
Meadow  Co.  v.  Christ  Church,  22  N.  J.  L.  424;  Fitch  v.  Pi/nck- 
ard,  5  111.  69;  Penobscot  R.  Co.  v.  White,  41  Me.  612;  White 
Mountains  R.  Co.  v.  Eastman,Z^  N.  H.  124;  People  v.  Oakland 
County  Bank,  1  Dough  (Mich.)  282;  Hager  v.  Cleveland,  36  Md. 
476;  Hudson  v.  Carman,  41  Me.  84;  Titskaloosa  v.  Wright,  2 
Port.  (Ala.)  230;  Philadelphia  <&  W.  C.  R.  Co.  v.  Hickman,  2a 
Pa.  318. 

It  has  been  held  in  New  Jersey  that  the  minute  book  of  a  cor- 
poration is  only  prima  facie  evidence  of  the  correctness  of  the 
entries  made  in  it,  and  further,  that  the  appearance  of  the  entries 
may  create  a  strong  suspicion  against  their  authenticity  or  regu- 
larity ( Van  Hook  v.  Som^rviUe  Mfg.  Co.  5  N.  J.  Eq.  137);  and 
it  was  subsequently  decided  in  this  same  State  that  such  entries 
are  not  evidence  of  an  agreement  made  by  tlie  stockholders  as 
individuals,  and  not  intended  to  bind  the  corporation.  Black  v. 
Shreve,  13  N.  J.  Eq.  455. 

There  are  cases  holding  a  contrary  view  as  to  the  conclusive^ 
nature  of  the  entries  found  in  the  minute  books  of  a  corporation. 
See  Jones  v.  Trustees  Florence  Wesley  an  Univ.  46  Ala.  626;, 
Chase  V.  Sycamore  cfe  C.  R.  Co.  38  111.  215;  Hager  v.  Cleveland-. 


CORPORATE  MATTERS.  893 

36  Md.  476;  and  the  Connecticut  Mut  Z.  In^.  Co.  v.  Schwenk, 
«4  U.  S.  593,  24  L.  ed.  294. 

When  the  by-laws  have  been  reduced  to  writing  and  recorded 
in  the  corporate  books,  they  may  be  proved  by  the  books,  and 
when  they  rest  in  parol  they  may,  of  course,  be  proved  by  parol. 
Union  Bank  v.  Ridgely^  1  Harr.  &  G.  324. 

Statutory  law  in  some  states  provides  for  the  admission  of  cor- 
porate books,  and  allows  their  recitals  to  constitute  prima  facie 
evidence  of  certain  things.  Even  in  such  cases  the  books  are  not 
<K>nclusive,  but  may  be  controverted  by  proper  evidence.  And 
any  omissions  may  be  supplied  in  the  same  way.  Reynonds  v. 
SchnjoeinefuB^  27  Ohio  St.  311;  Board  of  Edttcation  v.  Moore^ 
17  Minn.  412;  Tfuyrne  v.  TraA)eler8  Ins,  Co.  80  Pa.  15. 

The  production  of  the  books  showing  the  election  of  the  officers 
was,  prima  facie,  sufficient  to  show  that  the  previous  requisitions 
of  the  statute  had  been  complied  with,  and  that  the  corporation 
then  had  an  existence;  and  the  proof  of  the  filing  of  the  affidavit 
shows  that  the  bank  had  authority  to  issue  bills  and  discount 
notes.  Enough  was  proved  thenefore  to  entitle  the  plaintiffs  to 
recover  upon  their  own  showing.  Wood  v.  Jefferson  County 
Bank,  9  Cow.  194. 

The  rule  is  that  entries  and  memoranda  made  in  the  usual 
•course  of  business,  by  notaries,  clerks  and  other  persons,  may  be 
received  in  evidence  after  the  death  of  the  person  who  made  them 
{Hdlliday  v.  Martinet,  20  Johns.  168;  Butler  v.  Wright,  2  Wend. 
369;  Hart  v.  WiUon,  2  Wend.  513;  Nichols  v.  Goldsmith,  7  Wend. 
160;  Phil.  Ev.  (Cow.  &  H.  Notes),  674-676);  but  if  the  person  who 
made  the  entry  be  still  living,  though  out  of  the  State,  he  must  be 
called  or  examined  on  commission;  otherwise  his  entry  or  memo- 
randum cannot  be  received.  Wilbur  v.  Selden,  6  Cow.  162;  Mer- 
rill V.  Ithaca  cfe  0.  B.  Co.  16  Wend.  595.  Entries  and  memoranda 
made  by  deceased  persons  in  the  usual  course  of  business,  thougli 
not  the  most  satisfactory  kind  of  evidence,  are  received  from  tlie 
necessity  of  the  case;  and  the  evidence  is  not  admissible  wliere 
tliat  necessity  does  not  exist.    Bronson,  J.,  in  Brewster  v.  Doane, 

2  Hill,  537.  This  case  was  cited  with  approval  in  White  v.  Amhler^ 
8  N.  Y.  172;  Fish&r  v.  New  York,  67  K  Y.  77;  Stroud  v.  Tilton, 

3  Keyes,  141,  4  Abb.  App.  Dec.  325;  B helps  v.  People,  6  Hun, 
445;  Ocean  Nat.  Bank  v.  Ca/rll,  9  Hun,  241;  Cole  v.  Jessup,  9 
Barb.  401;  Arms  v.  Middleton,  23  Barb.  573;  Derhami  v.  Z*y% 
m  How.  Pr.  338;  Burke  v.  Wolfe,  6  Jones  &  S.  271;  Derham  v. 
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Lee,  15  Jones  <fe  S.  183;  Spann  v.  BaUzdL^  1  Fla.  321,  46  Am. 
Dec.  360;  Yirwl  v.  GUinan,  21  W.  Va.  311,  45  Am.  Rep.  565. 

Where  a  foreign  corporation  carries  on  business  in  Tennessee^ 
and  has  its  chief  officers,  its  oflSces  and  its  property  therein,  it 
will  be  presumed,  in  the  absence  of  proof  to  the  contrary,  to  have 
complied  with  the  Tennessee  statutes  prescribing  the  conditions 
under  which  a  foreign  corporation  may  do  business  within  the- 
State.  Young  v.  South  Tredegar  Iron  Co.  85  Tenn.  189,  4  Am. 
St.  Rep.  752. 

An  entry  in  the  minutes  of  a  meeting  of  \.  corporation,  or  its- 
board  of  directors,  that  a  certain  proposition  was  adopted,  is- 
prima  facie  evidence  that  it  received  the  number  of  votes  neces- 
sary to  legally  adopt  it.  Heintzelman  v.  Druids''  Relief  Asao.  38 
Minn.  138. 

It  will  be  presumed  that  directors  of  a  corporation  were  right-^ 
fully  in  session,  where  the  record  shows  that  they  met  and  took 
official  action.  Hardin  v.  Iowa  JS.  dk  Constr,  Co.  6  L.  R.  A.  52,. 
78  Iowa,  726,  40  Am.  &  Eng.  R.  Cas.  394. 

A  bank  pass  book  is  evidence  in  an  action  as  between  the  bank 
and  the  depositor.  Jermain  v.  Denniston^  6  N.  Y.  276;  McKav- 
lin  V.  Bresslin,  8  Gray,  177. 

The  books  of  a  bank  like  those  of  a  merchant  or  shop-keeper 
must  be  proved  by  the  suppletory  proof  oath  of  some  officer  or 
agent  of  the  bank,  and  are  open  to  impeachment,  not  as  a 
whole,  but  as  to  separate  or  particular  items,  and  the  degree  of 
weight  to  be  given  them  will  depend  upon  the  general  accuracy 
with  which  they  are  shown  to  have  been  kept.  Merchants  Bank 
V.  RawU^  7  Ga.  171. 

Before  the  records  and  books  of  a  corporation  can  be  received 
in  evidence  for  any  purpose,  it  must  be  admitted  or  proved  that 
the  entries  were  made  by  an  authorized  agent  of  the  corpora^ 
tion.     Glenn  v.  Orr,  96  X.  C.  413. 

The  records  and  books  of  a  corporation  are  at  least  prima. 
facie  evidence  of  the  organization  and  existence  of  the  corpora- 
tion. Glenn  v.  Orr^  supra;  Buncomhe  Tump,  Co.  v.  M^  Carson^ 
1  Dev.  &  B.  L.  306,  citing  Highland  Tump.  Co.  v.  M^Kean^^  10- 
Johns.  154;  Grays  v.  Lynchburg  <&  S.  Tump.  Co.  4  Rand.  (Va.) 
578;  Owings  v.  Speed,  18  U.  S.  5  Wheat.  420,  5  L.ed.  124;  Aug. 
&  A.  Priv.  Corp.  §§  513,  514,  679. 

The  stock  book  of  a  corporation  is  evidence  against  a  stock-^ 
holder  in  an  action  to  recover  the  unpaid  balance  of  his  subscript 
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Hon,  to  show  that  he  was  a  stockholder,  and  the  condition  of  his 
stock  account;  bnt  such  evidence  may  be  rebutted.  Glenn  v, 
Orr^  swpra;  TurnbuU  v.  Payson^  95  U.  S.  418,  24  L.  ed.  437. 

Books  of  a  business  corporation  are  competent  as  evidence,  bo 
far  as  related  to  carriers  legitimately  contained  in  them,  and  so  far 
as  they  are  relevant  to  the  issues.  Hwatington  v.  AttriU^  118  N. 
Y.  365,  citing  AUm  v.  Coit,  6  Hill,  318;  First  Nat.  Bank  of 
Whitehall  V.  Tisdale,  84  N.  T.  655;  Blake  v.  Griswoldj  6  Cent. 
Bep.  33, 103  N.  Y.  429. 

The  books  of  a  corporation  are  admissible  in  evidence  against 
it,  although  some  of  the  entries  were  made  by  the  other  party 
when  acting  as  the  secretary  of  the  corporation.  Cormac  v.  West- 
ern White  Bronze  Co.  77  Iowa,  32. 

Where  the  identity  of  books  offered  in  evidence  as  the  books- 
of  an  insolvent  corporation  is  testified  to  by  the  superintendent 
and  trustee  of  the  corporation,  and  the  handwriting  of  the  vari- 
ous officers  of  the  company,  by  whom  the  books  were  written  and 
kept,  has  been  proved,  and  the  books  have  previously  been  judi- 
cially recognized  and  accepted  as  the  genuine  books  of  the  com- 
pany, the  evidence  is  certainly  sufficient  to  justify  their  admis- 
sion.    Vwnderwerken  v.  Olewn^  85  Va.  9. 

It  has  been  held  that  the  books  of  a  corporation  are  admissible 
in  evidence  to  prove  that  all  things  necessary  to  the  legal  incor- 
poration and  organization  of  the  company  have  been  performed 
{Duke  V,  CaJiawha  Nav,  Co,  10  Ala.  82;  Hall  v.  Carey ^  5  Ga. 
239;  Gra/ni,  v.  Henry  Clay  Coal  Co.  80  Pa.  208;  Wood  v.  Jeffer- 
son Covmly  Bank^  9  Cow.  194;  Penobscot  <&  K.  R.  Co.  v.  Dunn^ 
39  Me.  587,  596;  Ryder  v.  Altm  <&  S.  R.  Co.  13  111.  516);  and 
that  the  commissioner's  book  of  subscriptions  is  prima  facie  evi- 
dence that  the  subscriptions  were  genuine  and  were  made  by  a 
person  duly  authorized.  RockviUe  <&  W.  Tump.  Co.  v.  Van  NesSy 
2  Cranch,  C.  C.  449,  451. 

Where  the  name  of  an  individual  appears  on  the  stockbook  of 
a  corporation  as  a  stockholder,  the  prima  facie  evidence  is  that  he 
is  the  owner  of  the  stock,  in  a  case  where  there  is  nothing  to  re- 
but that  presumption;  and,  in  an  action  against  him  as  a  stock- 
holder, the  burden  of  proving  that  he  is  not  a  stockholder  or  of 
rebutting  that  presumption,  is  cast  upon  the  defendant.  Wood  v» 
Coosa  i&  C.  R.  Co.  32  Ga.  273;  TurnhuU  v.  Payson^  95  U.  S. 
421,  24  L.  ed.  438,  per  JttMice  Clifford,  citing  Hoagland  v.  BdL^ 
26  Barb.  57;  JIamiUon  cfe  D.  PI.  Road  v.  Rice,  7  Barb.  162^ 
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MudgeU  v.  EorreU,  33  Cal.  25;  Coffin  v.  CoUim,  17  Me.  440; 
Merrill  v.  TTWA:<5r,  24  Me.  237;  Ilammond  v.  Straus^  53  Md.  1, 
16;  Pittsburgh,  W.  cfe  iT.  5.  Cb.  v.  Applegate,  21  W.  Va.  172. 

Where  a  certain  amount  of  stock  must  be  subscribed  before  a 
shareholder  can  be  received  and  required  to  pay  assessments,  the 
stockbooks  are  prima  facie  evidence  that  the  required  amount  has 
been  subscribed.  CentraJ^  Tump.  Corp.  v.  Valentine,  10  Pick. 
142.  Contra,  Philadelphia  <&  W.  C  P.  Co.  v.  Hickma/n,  28  Pa- 
-318.  Compare  Chase  v.  Sycamore  cfe  C.  P.  Co.  38  111.  215- 
^18;  Penobscot  P.  Co.  v.  Duminer,  40  Me.  172;  Penobscot  P. 
Co.  V.  White,  41  Me.  512;  Za^ne  v.  Brainerd,  30  Conn.  565;  MaH- 
horough  B.  C.  Co.  v.  Arnold,  9  Gray,  159. 

While  the  rule  stated  in  the  preceeding  section  appears  to  be 
well  established  by  authority,  it  is  difficult  to  support  it  by  any 
principle  of  the  common  law.  The  stockbook  of  a  corporation  is 
undoubtedly  evidence  against  it  as  admissions;  but  they  cannot 
be  admitted  on  this  ground  for  the  company,  against  a  person 
who  denies  that  he  is  a  shareholder.  Wheeter  v.  Walker,  45  N .  H. 
355-358;  Chase  v.  Sycamore  cfe  C.  P.  Co.  supra. 

The  North  Carolina  Supreme  Court  has  held  that  before  the 
records  and  books  of  a  corporation  can  be  received  in  evidence, 
for  any  purpose,  it  must  be  admitted  or  proved  that  the  entries 
were  made  by  an  authorized  agent  of  the  corporation.  Glenn  v. 
Orr,  96  N.  C.  413. 

The  records^  and  books  of  a  corporation  are,  at  least  prima  facie 
evidence  of  the  organization  and  existence  of  the  corporation. 
Ibid. 

The  stockbook  of  a  corporation  is  evidence  against  a  stockhol- 
der, in  an  action  to  recover  an  unpaid  balance  of  his  subscription, 
to  show  that  he  was  a  stockholder,  and  the  condition  of  his  stock 
account;  but  such  evidence  may  be  rebutted.     Ibid. 

The  stockbooks  are  not  merely  received  in  evidence  as  explan- 
atory entries  made  contemporaneously  with  the  transactions  which 
they  record,  but  they  are  admitted  as  independent  evidence.  It 
has  been  held  that  a  stock  ledger  and  shareholder's  list  were  admis- 
sible to  prove  who  were  the  stockholders  of  a  company,  although 
compiled  by  copying  the  original  subscription  paper  which  had 
been  circulated  and  signed.  Stuart  v.  Valley  P.  Co.  32  Gratt. 
146;  Hayden  v.  Atlanta  Cotton  Factory,  61  Ga.  234. 

The  books  of  a  corporation  are  admissiblie  against  the  company 
and  its  members  only  on  the  principle  that  they  are  admissions; 
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they  are  not  evidence  against  strangers  {Hudson  v.  Carmam,^  41 
Me.  84),  and  no  reason  is  obvious  why  an  entry  on  the  private 
records  of  a  company  should  be  deemed  better  evidence  of  the 
.acceptance  of  a  grant  of  franchises  than  a  pubhc  user  of  the  rights 
<;onf  erred.    Morawetz,  Priv.  Corp.  §  40, 

The  fact  that  the  defendant  is  a  shareholder  may  be  proven  by 
the  company's  stockbooks,  or  by  evidence  of  admissions  of  the 
•defendant,  or  of  acts  estopping  him  from  denying  his  member- 
ship. The  subscription  of  the  amount  of  capital  necessary  to  be 
«abscribed  before  the  making  of  a  call  may  be  proven  by  the  com- 
pany's stockbooks,  properly  identified;  it  is  not  necessary  to  prove 
the  validity  of  the  subscriptions  by  extrinsic  evidence.  Morawetz, 
Priv.  Corp.  §  158. 

The  making  of  a  proper  call  upon  the  shareholders  may  be 
proven  in  the  usual  manner  of  proving  the  proceedings  of  the 
board  of  directors, — by  production  of  the  minutes  in  connection 
with  evidence  showing  that  they  are  entries  of  the  facts  which 
happened.    Ihid. 

Proof  that  notice  of  a  call  was  given  to  the  shareholders  by 
publication,  or  by  letter,  may  be  made  by  any  evidence  admissible 
•according  to  established  principles,  and  from  which  the  fact  may 
be  presumed.    Ihid. 

Whether  the  general  rule  that  the  books  of  a  corporation  con- 
taining the  transactions  of  the  corporation  are  admissible  in  evi- 
dence in  respect  of  such  transactions  against  officers  and  members 
of  the  corporation,  can  be  extended  to  make  the  private  accounts 
with  the  individuals  dealing  with  the  corporations,  whether  them- 
selves stockholders  or  not,  evidence  of  indebtedness  to  charge 
stockholders  or  ofiicers  with  liability  to  penalties — doubted.  Bil- 
Imgs  V.  Trashj  30  Hun,  814. 

There  is  no  principle  of  exclusion  that  operates  in  favor  of  any 

class  of  corporations,  and  it  is  clearly  established  law  that  bank 

books  are  admissible  as  affording  evidence  against  the  bank,  the 

derkB  of  which  made  the  original  entries,  and  the  rule  also 

appHes  afi  against  a  party  being  with  the  bank,  so  far  as  he  has 

made  the  person  making  the  entries  his  agent.      Williamson  v. 

WilUomison^  L.  K.  7  Eq.  542;   Brown  v.  AhingUrti  Sa/v.  Bank, 

119  Mass.  69;  AUen  v.  Coit,  6  Hill,  318;  Olney  v.  Chadsey,  7  R. 

L  224;  Fomiquet  v.  West  FeUoiana  R.  Co.  6  How.  (Miss.)  116. 

It  has  been  further  held  that  bank  books  are  admissible  in  evi- 
57 
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dence  in  actions  between  the  corporation  and  its  stockholdera. 
MerchamU  Bcmk  v.  Taylor^  21  Ga.  334. 

Where  the  books  of  a  foreign  corporation  are  in  another  State^ 
a  party  is  not  bound  to  produce  them,  and  statements  of  their 
contents  may  be  shown  by  deposition  duly  taken,  of  the  corporate 
officials.     Topping  v.  Bickford^  4  Allen,  120. 

It  must  be  made  to  appear  that  the  books  are  those  of  the  cor- 
poration, kept  as  such  by  the  proper  officer  or  some  person  duly 
authorized.     Highland  Tv/mp,  Co.  v.  M^Kea/n^  10  Johns.  154. 

Great  expansion  and  impulse  given  to  the  business  activity  of 
tills  country  by  means  of  corporate  management  and  supervision 
has  given  additional  prominence  to  the  laws  which  regulate  this 
form  of  partnership,  and  by  necessary  implication,  evidence  in  its 
relation  to  Corporation  Law  is  becoming  a  matter  of  great  impor- 
tance; the  foregoing  text  is  intended  to  outline  many  of  the  fea^ 
tures  of  this  law,  but  the  practitioner  must  supply  the  application 
of  the  evidence  to  the  law  as  stated  to  meet  the  variant  emer- 
gencies of  each  special  case.  By  the  statement  of  a  legal  axiom  I 
mean  to  imply  that  any  evidence  which  tends  to  establish  a  fail- 
ure to  comply  with  the  requisites  of  the  law  is  competent.  Obvi- 
ously the  vast  mass  of  litigation  arises  from  some  alleged  failure 
to  perform  a  legal  duty;  now,  in  many  instances  security  and 
tedious  repetition  is  avoided,  space  and  time  saved  by  merely  stat- 
ing the  law  in  such  juxtaposition  with  the  facts  as  to  leave  it  clear 
what  degree  and  grade  of  evidence  is  necessary  and  proper  in  the 
actual  trial  of  the  cause.  Thus  it  is  a  well  recognized  fact  of  cor- 
porate law  that  the  directors  of  a  corporation  in  the  management 
of  capital  stock  are  bound  to  exercise  sound  judgment,  integrity  ^ 
and  good  faith  in  disposing  of  it  Jackson  v.  Ludeling^  88  U.  S» 
21  Wall.  616,  22  L.  ed.  492;  Bouton  v.  Dement^  11  West.  Rep. 
437,  123  111.  142.  By  applying  this  statement  to  the  law  of  evi- 
dence the  meaning  simply  is  that  any  series  of  facts  which  has  & 
tendency  to  prove  mis-management,  want  of  judgment,  attention 
and  care,  absence  of  integrity  or  cognate  facts  must  be  regarded 
as  relevant  to  the  issue  and  competent  as  testimony.  This  analogy 
will  hold  true  in  all  similar  instances. 

The  capital  stock  of  a  corporation  is  a  trust  fund  for  the  pay- 
ment of  its  creditors.  Sawyer  v.  Hoag^  84  U.  S.  17  Wall.  610, 21 
L.  ed.  731;  Upton  v.  Trihilcock,  91  U.  S.  45,  23  L.  ed.  203; 
Sanger  v,  Upton^  91  U.  S.  56,  23  L.  ed.  220;  Morgaai  County  v» 
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AUen^  103  U.  S.  498,  26  L  ed.  498;  Jackson  v.  Traer^  64  Iowa, 
469. 

Capital  stock  being  a  trust  fund,  may  be  followed  by  creditors 
in  a  court  of  equity  into  the  hands  of  every  person  who  is  not  a 
bona  fide  purchaser  thereof  for  value  without  notice,  and  such 
person  may  be  held  as  a  trustee  to  the  extent  of  the  trust  fund  in 
his  hands.  Wood  v.  Dummer^  3  Mason,  308,  312;  Ov/rra/n,  v. 
ArkanBOB^  66  U.  S.  15  How.  304, 14  L.  ed.  705;  TayUyr  v.  B(ya>- 
her.  111  U.  S.  110,  28  L.  ed.  868. 

A  simulated  payment  of  stock  is  not  valid  as  against  creditors. 
Wetherhee  v.  JBaker,  35  N.  J.  Eq.  501. 

The  directors  of  a  corporation  have  no  power  to  release  a  sub- 
scriber to  its  capital  stock  to  the  prejudice  of  its  creditors.  Burke- 
V.  Smith,  83  U.  S.  16  Wall.  395,  21  L.  ed.  363;  Bider  v.  Morri- 
sorij  64  Md.  429;  Bedford  R.  Go.  v.  Bowser,  48  Pa.  37;  Hawlejf 
V.  Upton,  102  U.  S.  314,  26  L.  ed.  179;  Webster  v.  Ujpton,  91  TJ. 
S.  65,  23  L.  ed.  384. 

An  agreement  between  a  corporation  and  its  stockholders  that 
the  stock  shall  be  considered  fully  paid  and  non-assessable  is  bind- 
ing OB  the  corporation  and  estops  it  from  making  any  further 
calls  on  the  stockholders.  But  if  the  corporation  become  insol- 
vent, such  agreement  does  not  estop  unsatisfied  judgmeiit  credi- 
tors of  the  corporation  from  subjecting  the  impaid  balance  on  the 
stock  to  the  payment  of  their  judgments.  ScoviU  v.  Thayer,  105 
U.  S.  143,  26  L.  ed.  968;  Drury  v.  Cross,  74  U.  S.  7  Wall.  299, 
19  L.  ed.  40;  Jackson  v.  LudeUng,  88  U.  S.  21  Wall.  616,  22  L. 
ed.492. 

Mr.  Boone  has  given  an  admirable  summary  of  the  proof  neces- 
sary to  establish  the  nature  and  contents  of  the  by-laws  of  the 
corporation.  The  following  is  section  61  of  Boone's  Law  of  Cor- 
porations : 

It  is  in  general  necessary  to  produce  the  by-laws,  in  order  to- 
prove  what  they  are  {Immbard  v.  Aldrich,  8  N.  H.  36);  and  parol 
testimony  of  their  contents,  though  offered  by  an  officer  of  the 
corporation,  is  incompetent.  Lumbard  v.  Aldrich,  8  N.  H.  35; 
and  see  Sells  v.  Brovon,  9  Car.  &  P.  601.  The  adoption  of  by- 
laws may,  however,  be  sometimes  proved  by  implication  ( Union 
Bank  v.  Ridgely,  1  Harr.  &  G.  324);  and  ancient  and  unvaried 
usage  has  been  accepted  as  evidence  of  a  by-law.  Rex  v.  MUlery 
6  T.  E.  280;  Rex  v.  West/wood,  4  Bam.  &  C.  786;  and  see  Taylor 
V.  Griswdd,  14  N.  J.  L.  223;    Herzo  v.  San  Fram/iisoo,  33  CaL 
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134.  Evidence  of  the  custom  of  doing  business  in  a  union  store 
association  was  admitted  to  show  consent  to  or  acquiescence  in 
an  actual  change  or  modification  of  their  by-laws.  JBenry  v.  Jach- 
san,  37  Vt  431.  A  member  of  a  corporation  is  presumed  to 
know  its  by-laws.  Pdmyra  v.  Morton^  25  Mo.  593;  Buffalo  v. 
Web%ieT^  10  Wend.  99.  And  the  by-laws  of  a  corporation  are 
e\ddence  against  its  oflBcers,  though  they  be  not  corporators. 
Bank  of  Wilmington  v.  WoUaston,  3  Harr.  (Del.)  90. 

The  records  of  the  votes  in  a  meeting  of  stockholders  reciting 
that  the  object  of  certain  works  was  to  improve  the  quality  of 
water  furnished  by  the  corporation,  are  admissible  to  show  the 
purpose  of  the  works  voted  for,  where  at  the  time  of  this  meet- 
ing, the  controversy  in  suit  had  not  arisen.  WUey  v.  Atholy  6  L. 
E.  A.  342, 150  Mass.  426. 

A  copy  of  a  certificate  of  incorporation  certified  to  by  the 
clerk  and  recorder  of  the  county  instead  of  by  the  secretary  of 
state,  as  required  by  statute,  although  inadmissible  for  the  pur. 
pose  of  proving  the  incorporation  of  the  company,  is  lulmissible 
to  prove  the  date  of  incorporation,  where  the  evidence  of  the 
party  objecting  proves  the  fact  of  incorporation.  Schiffer  v. 
Adams^  13  Colo.  572. 

In  an  action  for  life  insurance  against  an  alleged  foreign  cor- 
poration, where  the  defendant  denies  that  it  is  a  corporate  body, 
and  the  statute  makes  it  unlawful  for  a  foreign  country  to  do 
business  in  the  State  before  filing  a  copy  of  its  charter  with  the 
insurance  commissioner  and  fulfilling  certain  other  requirements, 
plaintiff  may  prove  that  a  document  purporting  to  be  a  copy  of 
defendant's  charter  and  by-laws  is  contained  in  the  books  in  the 
insurance  commissioner's  oflBce.  ,  Met/ropolUam,  Z.  Ins,  Co,  v. 
Dempey,  72  Md.  288. 
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CUSTOM  AND  USAOE. 

§  348.  Custom  and  Usage  Defined. 

349.  How  Proved. 

350.  The  English  Rule. 

341.  Examination  of  Authorities. 

§  348.  Custom  and  Usage  Defined. — Customs  are  classified  as 
either  general  or  particular.  General  customs  are  such  as  prevail 
throughout  a  country  and  ultimately  become  the  law  of  the  country, 
and  their  existence  is  to  be  determined  by  the  court.  Particular 
customs  are  such  as  prevail  in  some  particular  locaUty.  BodjisK 
V.  Fox,  23  Me.  90. 

A  custom  or  usage  which  will  control  the  interpretation  of  a  con- 
tract must  be  one  which  is  of  such  general  acceptance  and  preva- 
lence in  a  community  that  all  contracts  are  presumed  to  have 
been  made  with  the  knowledge  of,  and  with  reference  to  such 
custom  or  usage.  Anson,  Cont.  244, 245;  Johnson  v.  Concord  R. 
Carp.  46  N.  H.  220,  221;  Foley  v.  Mason,,  6  Md.  48. 

A  custom  or  usage  in  law  is  something  which  exists  in  general 
repute.  It  is  so  prevalent  that  everyone  is  supposed  to  know  its 
existence,  and  is  presumed  to  act  and  contract  with  reference  to 
it.  Duling  v.  Philadelphia,  W.  <&  B.  R.  Co.  5  Cent.  Eep. 
570,  66  Md.  120. 

This  term  has  been  defined  as  "  that  length  of  usage  which  has 
become  law;  a  usage  which  has  acquired  the  force  of  law.  Often 
used  synonymously  with  usage."  WaUs  v.  Bailey,  49  N.  Y.  471; 
Folger,  Ch.  J.;  Hursh  v.  North,  40  Pa.  243  (1861);  Bishop, 
Cont  §  444. 

A  law  established  by  long  usage.  A  universal  custom  becomes 
law.     Wilcox  V.  Wood,  9  Wend.  349  (1832)  Savage,  Ch.  J. 

It  is  law  or  rule  which  is  not  written,  and  which  men  have  used 
for  a  long  time,  supporting  themselves  by  it  in  the  things  and 
reasons  with  respect  to  which  they  have  exercised  it.  Strother  v. 
Lucas,  37  U.  S.  12  Pet.  446,  9  L.  ed.  1151  (1838). 

*'  Usage  "  strictly  speaking,  is  the  evidence  of  a  "  custom."  See 
3  Pars.  Cont.  239. 
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"  Custom  "  is  the  making  of  a  law;  "  prescription  "  the  making 
of  a  right.     Lawson,  Usages  and  Customs,  15  n.  ^. 

§  349.  How  Proved. — Usage  is  a  matter  of  fact,  not  of  opin- 
ion. A  usage  of  trade  must  therefore  be  proved  by  instances, 
and  cannot  be  supported  by  evidence  of  opinion  merely.  Gtm- 
nmgham  v.  FonhUmque^  6  Car.  &  P.  44;  Oarey  v.  Meagher^  33 
Ala.  630;  Chesapeake  Bank  v.  Swain,  29  Md.  483.  It  is  proved 
by  witnesses  testifying  to  its  existence  and  uniformity  from  their 
knowledge  obtained  by  observation  of  what  is  practiced  by  them- 
selves and  others  in  the  trade  to  which  it  relates.  Haakins  v, 
Warren,  115  Mass.  514;  Mills  v.  HaUock,  2  Edw.  Ch.  652,  6  L. 
ed.  538.  Evidence  of  a  temporary  custom,  of  which  the  party  to 
be  affected  has  no  knowledge,  is  not  admissible  against  him. 
Wootters  v.  Kauffrnxjm,  67  Tex.  493.  An  isolated  instance  is  not 
sufficient  to  prove  a  custom,  nor  will  evidence  of  the  custom  of 
one  person  be  sufficient  to  establish  a  general  course  of  trade 
{Burr  V.  Svckf^,  17  Ark.  428;  Cope  v.  Dodd,  13  Pa,  33.  See 
also  Adams  v.  Otterhack,  56  U.  S.  15  How.  539,  14  L.  ed.  805), 
and  as  a  general  rule  one  witness  is  not  sufficient  to  prove  a 
custom.  BisseU  v.  Ryan,  23  111.  566;  Halwerson  v.  Cole,  1 
Speers,  L.  321;  Wood  v.  Hickok,  2  Wend.  501.  But  see  Part- 
ridge V.  Forsyth,  29  Ala.  200.  A  usage  may,  however,  be  proved 
by  parol,  whether  it  originates  in  a  public  written  law  or  not. 
Drake  v.  Hudson,  7  Harr.  ife  J.  399;  Li/vingston  v.  Maryland 
Ins.  Co,  11  U.  S.  7  Cranch,  506,  3  L.  ed.  421. 

To  establish  the  validity  of  a  custom,  the  usage  must  have 
existed  so  long  as  to  become  generally  known,  and  it  must  be 
clearly  and  distinctly  proved.  The  concurrent  testimony  of  a 
large  number  of  witnesses  increases  the  probability  of  its  being 
generally  known.  This  is  illustrated  in  the  case  of  a  custom 
which  authorizes  the  captain  of  a  steamboat  to  insure  it  for  the 
benefit  of  the  owner,  without  his  express  direction.  Adams  v. 
Pittsburgh  Ins,  Co.  95  Pa.  355,  356. 

The  general  law  as  to  a  custom  is  that  if  its  existence  at  a  distant 
time  is  shown  and  there  is  no  evidence  that  at  any  certain  time  it 
did  not  exist,  a  jury  may  infer  that  it  went  back  as  far  as  the  time 
of  legal  memory.  Leuckart  v .  Cooper,  7  Car.  &  P.  119;  Scales  v. 
Key,  11  Ad.  ife  El.  819,  3  Perry  &  D.  505. 

Evidence  of  a  custom  or  usage  of  trade  is  resorted  to  in  order 
to  ascertain  and  explain  the  meaning  and  intention  of  the  parties 
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to  the  contract,  on  the  theory  that  they  knew  of  its  existence  and 
contracted  with  reference  to  it.  It  is  never  received  if  it  is  incon- 
sistent with  the  contract,  if  it  contradicts  or  varies  directly  or  by 
necessary  implication  express  stipulations,  if  it  woald  subvert  a 
settled  rule  of  law,  or  if  there  is  no  contract  in  reality.  Bliven 
V.  JS^ew  Englomd  Sorew  Co.  64  U.  S.  23  How.  431, 16  L.  ed.  513 
<1859);  Inmrcmoe  Ccmpanies  v.  Wright,  68  U.  S.  1  Wall.  470- 
472, 17  L.  ed.  508,  509  (1863);  Thompson  V.  Biggs,  72  U.  S.  5 
Wall.  679, 18  L.  ed.  707  (1866);  Barnard  v.  KeUogg,  77  U.  S.  10 
Wall.  390, 19  L.  ed.  989  (1870);  Robinson  v.  United  States,  80 
U.  S.  13  Wall.  365,  20  L.  ed.  654  (1871);  Tilley  v.  Cook  Coimty, 
103  U.  S.  162,  26  L.  ed.  377  (1880);  The  Dora  Mathews,  81  Fed. 
Rep.  620  (1887). 

The  value  of  professional  services  may  be  proved  by  usage. 
But  to  establish  such  usage,  it  is  not  competent  to  ask  a  witness 
belonging  to  the  profession  what  he  himself  would  have  charged. 
The  testimony  must  be  either  to  the  value  of  the  services  or  to  the 
-customary  rules  of  compensation.    PJiel  v.  Kemper,  3  Wis.  315. 

It  has  been  held  that  the  proof  of  usage  in  trade  involves  ques- 
tions both  of  law  and  of  fact.  It  is  a  question  of  law  what  is 
sufficient  usage  to  bind  the  parties;  that  is  to  say,  for  how  long  a 
time,  at  what  places,  and  with  what  degree  of  uniformity  it  must 
have  been  observed.  Therefore,  whether  a  given  state  of  facts 
-establishes  the  usage  claimed  to  exist  is  a  question  for  the  court; 
whether  such  a  state  of  facts  has  been  proved  is  a  question  for 
the  jury.  And  if,  taking  all  the  evidence  to  be  true  that  is  relied 
on  to  prove  it,  in  the  opinion  of  the  court  it  is  not  sufficient  to 
^establish  the  usage  contended  for,  it  becomes  their  duty  to  so 
instruct  the  jury.     Mea/rs  v.  Waples,  4  Houst.  (Del.)  62. 

A  custom  or  usage  may  be  proved  by  parol  evidence.  Bliven 
V.  JjTew  Eaglamd  S(yrew  Co.  64  U.  S.  23  How.  420,  16  L.  ed.  510; 
Oelricks  v.  Ford,  64  U.  S.  23  How.  19,  16  L.  ed.  534. 

The  usage  of  trade  may  be  proved  by  parol,  although  such 
usage  originated  in  a  law  or  edict  of  the  government  of  the  coun- 
try where  it  prevails.  Limngston  v.  Maryland  Ins.  Co.  11  U. 
S.  7  Cranch,  506,  3  L.  ed.  421. 

Usage  has  been  proved  to  explain  the  meaning  of  the  following 
words :  "After  proof  and  adjustment  thereof,"  AUegre  v.  Ma/ry- 
land  Ins.  Co.  6  Harr.  &  J.  408;  "Barrels,"  Miller  v.  Stevens,  100 
Mass.  518,  1  Am.  Eep.  139;  "Corn,"  Mason  v.  Skurry,  1  Park, 
Tns.  245;  "Cai^o,"  AUegre  v.  Maryland  Ins.  Co.  2  Gill  &  J. 
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(Md.)  137;  "Days,"  Cochnm  v.  Reeberg,  8  Esp.  121;  "Day'a 
work,"  Evn;tm  v.  Locke,  5  HiU,  437;  "Freight,"  Peuoh  v.  Dvck- 
aauj  1  Mason,  11;  "Fur,"  Aator  v.  Union  Ins.  Co.  7  Cow.  202;. 
"Inhabitant,"  Bex  v.  Mashiter,  6  Ad.  &  EL  153;  "Level,"  a& 
used  by  miners,  Clayton  v.  Oreyaon,  5  Ad.  A  El.  802;  "Months," 
e/bZZy  V.  Yawng,  1  Esp.  186;  "Inevitable  dangers  of  the  river," 
Cordon  v.  Little,  8  Serg.  &  E.  538;  "Sesrletter,"  SlegU  v.  Hwrtr 
%korne,  2  Johns.  631;  "Outfits,"  Macy  v.  Whalmg  Ins.  Co.  9  Met. 
354;  "Roots,"  as  used  in  insurance  policies,  CoU  v.  Commercial 
Ins.  Co.  7  Johns.  385;  "Salt,"  Jov/mu  v.  Bourdien,  1  Park,  Ins. 
245;  "Thousand,"  Smith  v.  Wilson,  3  Bam.  &  Ad.  728;  "Weeks,"" 
Gramit  v.  Maddox,  15  Mees.  &  W.  737. 

Although  evidence  is  not  admissible  to  show  that  usage  was,  in 
fact,  different  from  that  which  it  was  established  to  be  by  judicial 
decision,  yet  it  may  be  shown  that  it  was  subsequently  changed* 
CooTcmdorf&r  v.  Preston,  45  U.  S.  4  How.  317, 11  L.  ed.  992. 

A  particular  custom  must  be  pleaded  {Governor  for  LiggaU  v. 
Withers,  5  Oratt.  24);  as,  if  there  be  a  particular  or  local  custom 
as  to  protesting  notes  on  a  day  different  from  that  prescribed  by 
the  law  merchant,  it  must  be  alleged.  Jackson  v.  Henderson^  3> 
Leigh,  196.  But  if  the  custom  be  general  as  to  the  custom  of 
merchants,  it  need  not  be  pleaded.  Templeman  v.  Biddle,  1 
Harr.  (Del.)  522;  1  Chit.  PL  217. 

A  general  dictionary  of  the  English  language  is  no  authority 
to  show  on  the  trial  the  meaning  of  a  word,  which  is  relied  on  as- 
deriving  a  peculiar  meaning  from  mercantile  usage.  Houghton 
V.  GiZbart,  7  Car.  &  P.  701;  6  Wait,  Act.  &  Def.  chap.  16,  §  15. 

To  permit  usage  to  govern  and  modify  the  law  in  relation  to 
the  dealings  of  the  parties,  it  must  be  uniform,  certain,  and  suffi- 
ciently notorious  to  warrant  the  legal  presumption  that  the  par- 
ties made  their  contract  with  reference  to  the  usage,  and  not  ac- 
cording to  the  general  and  established  law  applicable  to  the  case. 

The  evidence  for  such  purpose  should  be  very  strong  and  con- 
clusive to  authorize  the  usage  to  regulate  and  control  the  contract 
between  the  parties  in  derogation  of  the  established  law. 

The  testimony  advanced  in  all  instances  must  be  definite  a& 
to  the  character  of  the  usage  in  question,  and  sufficient  to  show 
that  it  was  a  general  and  notorious  usage,  without  which  it  would 
not  furnish  the  criterion  by  which  to  determine  and  adjudicate 
the  relative  rights  of  the  parties,  in  conflict  with  the  general  law 
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upon  the  subject     OUizena  Bank  v.  Oraffldn^  31  Md.  507, 1  Am. 
Rep.  66. 

§  350.  The  English  Rule.— The  English  rnles  regulating  thi» 
subject  have  found  their  best  expression  in  Stephen's  Digest,  art. 
6.  As  a  concise  and  accurate  statement  of  the  rule  it  is  beyond 
question  the  best  extant:  '^hen  the  existence  of  any  custom  i» 
in  question,  every  fact  is  deemed  to  be  relevant  which  shows  how, 
in  particular  instances,  the  custom  was  understood  and  acted  upon 
by  the  parties  then  interested." 

When  a  contract  provided  a  fixed  price  for  "earth"  excavation, 
it  was  held,  that  this  included  "hard-pan;"  that  to  limit  or  vary 
the  ordinary,  general  meaning  of  the  word  by  proof  or  usage,  if 
it  could  be  done  (as  to  which,  qu€Bre\  it  devolved  upon  plaintiff 
to  show  a  usage  uniform,  general  and  presumably  known  to  the 
parties,  not  a  usage  local,  partial  or  personaL  To  prove  a  valid 
usage  or  custom,  it  is  not  essential  that  all  the  witnesses  should 
agree;  if  they  differ  as  to  its  existence  in  the  same  places  or  in  all 
places,  this  presents  a  question  for  a  jury;  but,  where  the  wit- 
nesses upon  one  side  show  the  existence  of  the  custom  in  some 
localities  and  as  to  some  contracts,  and  those  of  the  other  side 
that  no  such  custom  exists  in  other  localities  or  as  to  other  con- 
tracts, the  proof  fails  to  establish  a  custom  uniform  and  universal. 
Dickinson  v.  Poughkeepsie^  75  N.  Y.  65. 

§  351.  Examination  of  Authorities. — The  following  authori- 
ties will  be  found  to  furnish  suggestive  comment  upon  the  topic 
under  review:  Oross  v.  CrisSj  3  Gratt.  262;  Sanford  v.  RwwU 
inffs,  43  111.  92;  Coxe  v.  Heisley^  19  Pa.  243;  Ba/ma/rd  v.  Kellogg y 
77  U.  S.  10  WaU.  383,  19  L.  ed.  987;  Thompson  v.  Biggs,  72  U. 
S.  5  Wall.  679,  18  L.  ed.  707;  Markham  v.  Jaudon,  41  N.  Y. 
235;  Simmons  v.  Law,  3  Keyes,  217;  Blackett  v.  Boyal  Exch. 
Assur.  Co.  2  Cromp.  &  J.  244;  Lomhardo  v.  Case,  45  Barb.  95^ 
Beio'ne  v.  Dord,  5  K.  Y.  95;  WhiPmore  v.  South  Bosion  Iron  Co. 
2  Allen,  52;  Barlow  v.  Lamhert,  28  Ala.  710;  Oelricks  v.  jFordy 
64  U.  S.  23  How.  49,  16  L.  ed.  534;  Beals  v.  Tern/,  2  Sandf. 
127;  Thompson  v.  Ashton,  14  Johns.  317;  Marti/n,  v.  Maynard, 
16  N.  H.  165;  Va4l  v.  Rice,  6  N.  Y.  155;  Dykers  v.  AUm,  T 
Hill,  498;  Wheeler  v.  Newhovld,  16  N.  Y.  393;  Merchcmts  Bamk 
V.  Woodruff,  6  Hill,  174;  Mutual  Safety  Ins.  Co.  v.  Hone,  2  N. 
Y.  235;  WestooU  v.  Thompson,  18  N.  Y.  363;  Donnell  v.  Columbian 
Ins.  Co.  2  Sumn.  377;  The  Beeside,  2  Sumn.  567;  Coit  v.  Coin- 
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foercial  Ins.  Co.  7  Johns.  389;  Brycmt  v.  CommonweaWi  Ins.  Co. 
«  Pict  131;  Henry  v.  Eiah,  1  U.  8. 1  Dall.  265,  1  L.  ed.  130; 
Jordcm  v.  Meredith,  3  Teates,  318;  Stoever  v.  Whitmam,,  6  Binn. 
417. 

Where  the  custom  is  unreasonable,  the  courts  will  refuse  to 
•enforce  it.  ThomoA  v.  Graves,  1  Mill  (8.  C.)  310;  Hinton  v. 
Locke,  5  Hill,  437;  HiU  v.  Portland  db  R.  H.  Co.  55  Me.  438; 
Dodd  V,  Farlow,  11  Allen,  426;  Strong  v.  Grand  Tnmk  R.  Co. 
15  Mich.  206;  Mueeey  v.  Eagle  Ba/rJc,  9  Met.  306;  Stoever  v. 
Whitmam,,  6  Binn.  416;  Bolton  v.  C(Mer,  1  Watts,  360;  MUler 
T.  Pendleton,  8  Gray,  548;  Ta/^  v.  Pym,  6  Taunt  446;  Bowen 
T.  Stodda/rd,  10  Met.  375;  Jordan  v.  Meredith,  3  Yeates,  318; 
(7<M»  V.  Heieley,  19  Pa.  243. 

Knowledge  of  the  customs  by  the  party  sought  to  be  charged 
must  be  shown,  and  the  presumption  of  such  knowledge  may  be 
rebutted.  Stevens  v.  Reeves,  9  Pick.  197;  Kirchner  v.  Venus,  5 
Jur.  N.  8.  395;  Berkshire  Woolen  Co.  v.  Proctor,  7  Cush.  429; 
Fisher  v.  Sargent,  10  Cush.  250;  WTveder  v.  Ifewhovld,  6  Duer, 
29;  Cold/well  v.  Dawson,  4  Met.  (Ky.)  121;  Leonard  v.  Peeples, 
SO  Ga.  61;  Clayton  v.  Greyson,  5  Ad.  &  El.  301. 

Evidence  of  a  usage  or  custom  of  trade  is  frequently  admitted 
to  annex  unexpressed  incidents  to  contracts,  or  to  explain  ambigu- 
ous and  doubtful  phrases  in  written  agreements.  Evidence  of 
•custom  or  usage  will  not  be  admitted  when  it  contravenes  any  of 
the  general  principles  of  statutory  or  common  law,  or  varies  or 
-contradicts  the  express  terms  of  a  contract,  verbal  or  written. 
Ea^t  Tennessee,  V.  A  G.  R.  Co.  v.  Johnston,  75  Ala.  596;  Ba/nk 
of  Commerce  v.  BisseU,  72  !N.  Y.  615;  Hedden  v.  Roberts,  134 
Mass.  38,  45  Am.  Rep.  276;  Greenstine  v.  Borchard,  50  Mich. 
434,  45  Am.  Rep.  51;  Com  Exchange  Bank  v.  Nassau  Bank,  91 
N.  Y.  74;  Wright  v.  Boiler,  42  Hun,  77;  Case  v.  Perew,  34  Hun, 
130.  One  of  the  requisites  of  a  valid  usage  is  that  it  shall  be  rea- 
sonable. '  An  absurd  or  unreasonable  custom  cannot  be  set  up  to 
AflEect  the  legal  rights  of  the  parties.  FuUer  v.  Robinson,  86  N. 
Y.  306. 

A  custom  or  usage  in  a  business  will  not  bind  the  parties  to  a 
-contract  unless  it  appears  that  they  had  knowledge  of  its  exist- 
ence or  that  it  is  so  general  that  they  must  be  presumed  to  have 
contracted  with  reference  to  it.  Harris  v.  Tumbridge,  83  N.  Y. 
"92;  Dickinson  v.  Ponghkeepsie,  75  N.  Y.  65.  Knowledge  of  a 
usage  may  be  inferred  from  its  universality  and  long  existence. 
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JHooney  v.  Howard  Ins.  Co.  138  Mass.  375.  A  custom  known 
only  to  a  third  of  the  persons  carrying  on  a  trade  is  not  sufficient- 
ly general  to  charge  one  of  the  contracting  parties  with  con- 
^stractive  notice  of  it.    Pa/rk  v.  ViemoWy  16  Mo.  App.  383. 

Where  an  action  to  recover  for  a  physician's  services  is  defended 
upon  the  ground  of  the  existence  of  a  custom  among  physicians 
not  to  charge  each  other,  the  custom  must  be  proved  to  be  so 
universal  as  to  become  by  implication  a  part  of  the  contract. 
Madden  v.  Blain^  66  Ga.  49.  A  custom  of  a  railway  company 
to  pay  for  medical  attendance  upon  employees  injured  in  Its  ser- 
vice is  not  binding  unless  it  is  shown  to  be  so  generally  known  as 
to  raise  a  presumption  that  the  services  were  rendered  with  ref- 
erence to  it.     Mobile  d:  M.  Ji.  Co.  v.  Jay^  61  Ala.  247. 

Usage  may  be  established  by  the  testimony  of  a  single  witness 
{Jones  V.  Hoey^  128  Mass.  585);  and  when  a  custom  of  a  trade 
i3  established  it  is  binding,  whether  it  was  in  the  minds  of  both 
-contracting  parties  or  not.  Ocean  Steamship  Co.  v.  McAVpin^  69 
Ga.  437;  Wait,  Act.  and  Def.  p.  516. 

As  to  admissibility  of  usage  and  custom  in  construction  of  con- 
tracts, see  note  to  Adams  v.  OUerback,  56  U.  S.  15  How.  539, 
14  L.  ed.  805. 

A  custom  is  not  binding  upon  a  person  unless  he  had  knowledge 
of  it;  but  where  it  is  very  general  and  ancient  and  well  known 
there  is  frequently  a  presumption  of  law  that  he  had  knowledge 
of  it.  Walsh  V.  Mississippi  Valley  Transp.  Co.  52  Mo.  434; 
Ober  V.  Carson,  62  Mo.  209;  Lovd  v.  HM,  106  Mass.  404;  Pot- 
ier  V.  HUls,  114  Mass.  106;  Sutton  v.  Tatham,  10  Ad.  &  El.  27; 
Pollock  V.  Stables,  12  Q.  B.  765;  Foye  v.  Leighton,  22  N.  H.  71; 
Saint  V.  Smith,  1  Coldw.  51;  Walker  v.  Barron,  6  Minn.  508. 

Where  the  usage  is  one  of  a  particular  trade  or  locality,  the 
presumption  that  parties  have  contracted  in  reference  to  it  may 
be  rebutted  by  proof  that  one  of  the  parties  was  ignorant  of  such 
•custom.  Goodnow  v.  Parsons,  36  Vt.  46;  Wadley  v.  Da  els,  63 
Barb.  500;  WaUs  v.  Bailey,  49  K.  Y.  464,  10  Am.  Rep.  407; 
Hill  V.  Hihernia  Ins.  Co.  10  Hun,  26;  Sa/wtelle  v.  Drew,  122 
Mass.  228. 

A  mere  custom  or  usage  is  without  force  in  opposition  to  a 
positive  law.  Coleman  v.  M^Mv/rdo,  5  Eand.  51;  Jia/ndall  v. 
Smith,  63  Me.  105,  18  Am.  Rep.  200;  CranweU  v.  T/ie  Fanny 
Fosdixik,  15  La.  Ann.  436;  Winder  v.  Blake,  4  Jones,  L.  332; 
Thompson  v.  Ashtoti,  14  Johns.  316. 
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A  custom  contrary  to  morality,  religion  and  the  law  of  the 
land  is  void.    Holmes  v.  Johnson^  42  Pa.  159. 

A  custom  to  take  anything  from  another's  land  or  for  a  profit 
a  prendre  is  not  a  lawful  custom  no  matter  how  ancient  or  uni- 
form.  Kenyan  v.  Nichols^  1  R.  L  106;  Hoyd  v.  Janes,  6  C.  B, 
81;  Atty-Gen.  v.  Mathias,  4  Kay  &  J.  679;  Waiers  v.  LiUey,  4r 
Pick.  145;  LitUefidd  v.  Maaswell,  31  Me.  134;  PerUy  v.  Lcmgleyy 
7  N.  H.  233;  Lufkin  v.  HaakeU,  3  Pick.  356. 

A  transaction  within  the  Statute  against  usury  is  not  made  valid 
by  a  custom  of  the  trade.  Dunhcmi  v.  Dey,  13  Johns.  40, 16- 
Johns.  367;  Greene  v.  Tyler,  S9  Pa.  361. 

Usage  will  not  control  the  legal  interpretation  of  a  statute. 
Dwight  V.  Boston,  12  Allen,  316. 

.  A  custom  tending  to  tempt  to  bad  faith  or  wrobg-doing  is  void* 
Lehman  v.  Ma/rshaU,  47  Ala.  362. 

A  custom  calculated  to  violate  a  well  settled  rule  of  law  has  no- 
eflEect.  Greene  v.  Tyler,  39  Pa,  361;  Ddaplane  v.  Crenshaw,  15 
Gratt.  457;  Piscataqiba  Exch.  Bamk  v.  Ca/rter,  20  K  H.  246. 

A  custom  or  usage  which  is  illegal  or  one  which  violates  the 
provisions  of  a  Statute  cannot  be  enforced.  Perkins  v.  Fra/nh- 
tin  Bank,  21  Pick.  483;  New  York  F.  Ins.  Go.  v.  Ely,  2  Cow, 
678. 

Local  usage  in  a  particular  trade  is  not  admissible  to  control  the 
rules  of  law  upon  the  subject.  Higgins  v.  Moore,  34  N.  T.  417; 
Groat  V.  Gile,  51  N.  Y.  431. 

Usage  for  master  to  sell  cargo  of  a  stranded  vessel  without 
necessity  is  void  {Brycmt  v.  Commonwealth  Ins.  Co.  6  Pick.  131); 
so  is  a  custom  of  factors  to  pledge  goods  of  principal  {Newhold  v. 
Wright,  4  Kawle,  195);  so  is  a  custom  different  from  law  to  re-en- 
ter for  forfeiture  for  non-payment  of  rent  Stoever  v.  Whitmm.y 
6  Binn.  416. 

Usage  of  a  trade  cannot  be  shown  to  vary  a  judicial  interpreta 
tion  already  given  to  words.  Security  Bank  v.  National  Bank, 
67  N.  Y.  458,  23  Am.  Rep.  129;  BargeU  v.  Orient  Mut.  Ins.  Co. 
3  Bosw.  385. 

Custon  to  treat  a  sale  on  thirty  days  as  a  sale  for  cash  is  void 
{Chapmojn  v.  Devereaux,  32  Vt.  616);  so  is  custom  that  upon  an 
ordinary  sale  and  delivery  no  title  passes  without  payment  of  con- 
sideration within  a  certain  time  {Haskins  v.  Warren,  115  Mass. 
514);  so  is  custom  that  stave  maker  should  retain  for  his  own  use 
clippings,  corner  pieces  and  culls  without  consent  of  owner  (  Wad- 
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1^  V.  DaviSy  63  Barb.  500);  so  is  custom  requiring  consignee  to 
receipt  for  grain  weighed  into  a  bin  before  he  ascertains  whether 
the  amount  is  there.  Chi^istiam,  v.  First  Division  St.  Paul  dk  P. 
R.  Co.  20  Minn.  21. 

As  to  usage  or  custom  as  controlling  and  varying  demand,  notice 
And  days  of  grace,  see  note  to  MiUs  v.  Bcmk  of  United  States^  24 
U.  S.  11  Wheat.  431,  6  L  ed.  512. 

All  mercantile  contracts,  if  dubious,  or  made  with  reference  to 
usage,  may  be  explained  by  parol  evidence  of  the  usage.  Coit  v. 
Commeroial  Ins.  Co.  7  Johns.  385;  AUegre  v.  Marylcmd  Ins.  Co. 
^  Harr.  &  J.  408;  Robertson  v.  Clarke^  1  Bing.  445;  Renner  v. 
Bank  of  Columbia,  22  U.  S.  9  Wheat.  591,  6  L.  ed.  168;  Colum- 
Ua  Ins.  Co.  v.  CaUeU,  25  U.  S.  12  Wheat.  383,  6  L.  ed.  664; 
Sa/ncox  v.  Fishvng  Ins.  Co.  3  Sumn.  132;  Lewis  v.  Marshall,  7 
Man.  &  G.  729,  8  Scott,  N.  R.  447. 

But  the  loile  is  limited  to  the  extent  that  the  usage  must  be  con- 
sistent with  the  principle  of  law,  and  not  go  to  defeat  the  essen- 
tial provisions  of  the  contract.  Palmer  v.  Bla^ldywm,  1  Bing.  61; 
Bryamit  v.  Commonwealth  Ins.  Co.  6  Pick.  131;  Rankin  v. 
Am^erican  Ins.  Co.  1  Hall  (N.  Y.)  619;  Hall  v.  Janson,  4  El.  & 
Bl.  500, 1  Jur.  N.  S.  571,  24  L.  J.  Q.  B.  97;  MiOer  v.  Tethei^- 
i/ngton,  6  Hurlst.  &  N.  278,  7  Hurlst.  &  N.  954. 

No  particular  usage  or  custom  can  be  admitted  to  alter  or 
impair  a  clear  and  express  written  contract.  It  can  only  be  ad. 
mitted  when  the  intention  of  the  parties  is  indeterminate,  and  the 
language  of  the  contract  may  admit  of  various  senses.  The  Ree- 
^side,  2  Sumn.  567;  Donnell  v.  Columbian  Ins.  Co.  2  Sumn.  377. 

If  the  words  used  in  the  contract  be  technical  or  local,  or 
generic,  or  indefinite  or  equivocal  on  the  face  of  the  instrument,  or 
are  made  so  by  proof  of  extrinsic  circumstances,  parol  evidence  is 
admissible  to  explain  by  usage  their  meaning.  If  there  be  no 
«uch  ingredient  of  uncertainty  then  the  evidence  is  not  admissible. 
YcUes  V.  Pym,  6  Taunt.  445;  Blackett  v.  Royal  Exch.  Ins.  Co.  2 
Cromp.  &  J.  244;  Tniemam,  v.  Loder,  11  Ad.  &  El.  589. 

A  particular  word  may  be  shown  by  parol  evidence  to  have  a 
different  meaning  in  some  particular  place,  trade  or  business  from 
its  ordinary  acceptation.    MaUan  v.  May,  13  Mees.  &  W.  511. 

Evidence  of  the  usage  of  a  particular  place  to  affect  the  con- 
struction of  a  contract  is  admitted  only  on  the  principle  that  both 
parties  to  the  contract  were  cognizant  of  the  usage  and  are  pre- 
sumed to  have  made  the  agreement  with  reference  to  it.     No  such 
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presumption  arises  if  one  of  the  parties  is  ignorant  of  such  usage 
or  custom.  Kirchner  v.  Vertua^  12  Moore,  P.  C.  361,  15  Jur» 
N.  S.  395,  7  Week.  Eep.  455;  Sweeting  v.  Pearce,  7  C.  B.  N.  S. 
449,  6  Jur.  N.  S.  753,  9  C.  B.  N.  S.  537,  7  Jur.  K  S.  800. 

A  custom  to  control  the  words  of  a  covenant  must  be  one  which 
both  parties  to  the  covenant  can  know  and  must  be  certain  and 
invariable.    Abbott  v.  JBcUeSy  22  Week.  Eep.  488. 

Usage  may  control  or  supersede  construction  or  rule  of  law  if 
the  usage  be  general,  uniform,  notorious,  reasonable  and  con- 
sistent with  the  terms  of  the  contract,  and  to  a  certain  extent  with 
the  rules  of  law.  A  valid  usage  is  part  of  the  contract.  1  Duer^ 
Ins.  255-282,  283-311;  Story,  Bills,  161;  Wallace  v.  Bradshawy 
6  Dana,  386;  Paxton  v.  Couri/aa/y,  2  Fost.  &  F.  131. 

A  custom  or  usage  to  be  admissible  and  valid  must  be  certaii> 
reasonable  and  sufficiently  ancient  to  afford  a  presumption  that  it 
is  generally  known.     United  States  v.  JBicchana^,  49  XJ.  S.  8 
How.  83,  102,  12  L.  ed.  997,  1004;  Coxe  v.  Heieley,  19  Pa.  246; 
Wilcocks  V.  Phillips,  1  Wall.  Jr.  47. 

It  must  be  general  and  uniform  but  need  not  be  universally 
acquiesced  in.  Desha  v.  Holland,  12  Ala.  513,  619;  Benton  v. 
McKelway,  22  N.  J.  L.  165,  175. 

It  may  be  established  by  tlie  testimony  of  a  single  witness  if 
his  means  of  knowledge  are  abundant,  and  his  testimony  full  and 
satisfactory.      VaM  v.  Rice,  5  N.  Y.  156. 

Local  usage  is  not  admissible  to  control  the  general  rules  of  law 
in  the  interpretation  of  the  contracts.  Thompson  v.  Riggs,  72 
U.  S.  5  Wall.  563,  18  L.  ed.  704;.  Brown  v.  Jackson,  2  Wash.  C- 
C.  24;  Hinton  v.  Locke,  5  HiU,  437. 

A  custom  opposed  to  a  statute  is  void.  Walker  v.  Western 
Transp.  Co.  70  U.  S.  3  WaU.  150,  18  L.  ed.  172;  Winter  v. 
United  States,  Hempst.  344. 

Parol  evidence  of  custom  is  generally  admissible  to  enable  the 
court  to  arrive  at  the  real  meaning  of  the  parties,  where  customary 
rights  and  incidents,  universally  attaching  to  the  subject  matter  of 
the  contract  in  the  place  in  which  it  was  made,  are  impliedly  an- 
nexed to  the  terms  of  the  contract.  Bliven  v.  New  England 
Screw  Co.  64  U.  S.  23  How.  420,  16  L.  ed,  510;  Ba/mard  v.  Kel- 
logg, 77  U.  S.  10  Wall.  383,  19  L.  ed.  987;  Robinson  v.  United 
States,  80  U.  S.  13  Wall.  363,  20  L.  ed.  653. 

Proofs  of  usage  can  be  received  only  to  show  the  intention  or 
understanding  of  the  parties  in  the  absence  of  a  special  agreement 
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or  to  explaiix  the  terms  of  a  written  contract  Unless  some  con- 
tract is  shown,  evidence  of  nsage  or  custom  is  immaterial.  TiUey 
V.  Chicago  {TiUey  v.  Cook  County),  103  TJ.*  S.  155,  26  L.  ed.  374, 
citing  Hutchinson  v.  Tatham^  L.  R.  8  C.  P.  482;  Field  v.  LeUa/fi, 
30  L.  J.  N.  S.  Exch.  168;  BywaUr  v.  Richardsm,  1  Ad.  &  EL 
508;  Robmaon  v.  United  StcUeSj  supra. 

Evidence  to  show  the  usage  of  the  business  of  particular  per- 
sons is  admissible  in  respect  to  their  contracts,  when  it  was  known 
to  the  parties  who  contracted  with  them  and  constituted  an  essen- 
tial part  of  the  contracts.  BHven  v.  New  EngUmd  Screw  Co. 
64  IT.  S.  23  How.  420, 16  L.  ed.  510. 

In  an  action  on  a  contract  for  material  furnished  parol  evidence 
to  explain  letters  between  the  parties  may  be  introduced  to  show 
that  bj  the  usages  and  customs  of  the  business  of  manufacturing, 
buying  and  selling  dressed  lumber  and  brackets,  the  abbreviation 
"brack."  means  bracket;  that  the  character  "  X  "  is  a  substitute  for 
and  means  "by;"  that  the  abbreviation  "mem,"  stands  for  the  word 
"member,"  and  that  the  word  "ply"  signifies  thickness;  that  brack- 
ets are  always  quoted  and  sold  as  single  brackets,  and  not  by  the 
quantity  unless  so  designated.  Jaqua  v.  Witha/m  &  A.  Co.  ^ 
West  Eep.  715,  106  Ind.  545. 

Where  the  common  law  does  not,  on  the  admitted  facts,  imply 
a  warranty  of  the  good  quality  of  wool,  no  custom  in  the  sale  of 
this  article  can  be  admitted  to  imply  one.  To  allow  a  warranty 
to  be  established  by  usage  would  be  inconsistent  with  the  contract 
made  and  would  be  making  a  new  contract  for  the  parties.  Bar- 
nard  v.  KeOogg,  77  U.  S.  10  Wall.  383,  19  L.  ed.  987. 

There  must  be  ambiguity  or  uncertainty  upon  the  face  of  a 
written  instrument  arising  out  of  the  terms  used  to  justify  ex- 
traneous evidence  of  usage  and  it  must  be  limited  to  the  clearing 
up  of  the  obscurity.  It  is  not  admissible  for  the  purpose  of  add- 
ing  to  the  contract  new  stipulations.  OelridkB  v.  Ford,  64  U.  S.. 
23  How.  49, 16  L.  ed.  534. 

Where  the  language  of  a  letter  is  neither  ambiguous  nor  tech- 
nical no  usage  can  be  provided  to  discover  its  meaning.  Par- 
tridge  v.  Phcmix  Mut.  L.  Ins.  Co.  82  U.  S.  15  Wall.  573,  21  L. 
ed.  229. 

Omissions  may  in  some  cases  be  supplied  by  the  introduction 
of  the  custom,  but  it  is  not  admitted  to  contradict  or  vary  express, 
stipulations  or  provisions  of  the  contract,  Barnard  v.  Keiloggy 
77  U.  S.  10  Wall.  383,  19  L.  ed.  987. 
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Parol  evidence  is  not  admissible  to  show  that  a  broker^s  bought 
and  sold  note  in  terms  stating  a  contract  of  sale  was  by  usage  a 
mere  proposal  which  either  might  reject.  Bigdow  v.  Legg^  2 
Cent.  Eep.  877, 102  N.  Y.  652. 

Usage  cannot  be  shown  to  authorize  a  factor  in  Missouri  to 
pledge  his  principal's  goods  by  a  transfer,  without  indorsement  in 
writing,  of  bills  of  lading  or  warehouse  receipts  especially  where 
not  known  to  the  principal;  because  it  is  contrary  to  law  as  an 
alteration  of  the  contract,  and  would  sustain  a  pledge  of  the  goods 
of  one  principal  for  the  factor's  debt  on  general  balance  of  ac- 
count to  another.  AUen  v.  St  Louis  Nat.  Bank^  120  U.  S.  20, 
30  L.  ed.  573,  citing  Bama/rd  v.  Kellogg^  77  U.  S.  10  Wall.  383, 
19  L.  ed.  987;  Irwin  v.  WiUiar,  110  TJ.  S.  499,  28  L.  ed.  225; 
Newbold  V.  Wright^  4  Rawle,  195;  Lehman  v.  MarshaUy  47  Ala. 
362;  Leuckart  v.  Cooper,  3  Bing.  N.  C.  99,  3  Scott,  521,  2 
Hodges,  150;  Edbinaan  v.  MoUeU^  L.  R.  7  H.  L.  802. 
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%  352.  Begulated  by  Statutory  Law. — The  remedies  nsaally 
invoked  in  actions  of  this  nature  combine  many  features  of  the 
relief  once  granted  under  the  chancery  practice  and  are  now 
Applied  by  virtue  of  some  statutory  law.  The  first  and  universal 
rule  requires  the  plaintiff  to  show  by  satisfactory  evidence  not 
only  his  right  to  the  possession  of  the  premises  in  controversy  at 
the  time  of  the  institution  of  the  suit,  but  also  at  the  time  of  trial. 
Torrance  v.  Betsy,  30  Miss.  129;  Alden  v.  Grove,  18  Pa.  377; 
Kile  V.  Tulbs,  82  Cal.  332.  He  must  further  show  that  the 
<lefendant's  possession  is  tortious  and  contra  leges,  and  that  his 
alleged  muniment  of  title  is  null  and  void  as  against  the  plaintiff's 
superior  equity.  Eaton  v.  Smith,  19  Wis.  539;  O^ConneU  v. 
Dougherty,  32  Cal.  458;  Kea^ie  v.  Cannova/n,  21  Cal.  291;  Thomp- 
son Y.  Adams,  55  Pa.  479;  Mvlford  v.  Tunis,  35  N.  J.  L.  256; 
Smith  V.  McCann,  65  TJ.  S.  24  How.  398,  16  L.  ed.  714;  Beach 
V.  Beach,  20  Vt.  83;  Dyer  v.  Day,  61  111.  336;  Leonard  v.  Dior 
mond,  31  Md.  536;  Da/fiid  v.  Lefevre,  19  Ark.  201. 

Evidence  is  competent  to  show  that  the  subject  matter  of  the 
action  is  an  incorporeal  hereditament,  as  in  that  event  ejectment 
will  not  lie — ^as  it  is  a  remedy  to  recover  things  corporeal  which 
may  be  the  subject  of  seisin,  entry  and  possession.  Baoi/ne  v. 
Crotsenherg,  61  Wis.  481,  50  Am.  Eep.  149. 

§  353.  Plaintiff  must  Repose  upon  his  own  Title. — Another 
elementary  principle  is  that  the  plaintiff  must  repose  upon  the 
strength  of  his  own  title  and  not  on  the  weakness  of  his  adver- 
sary's claim.  Stanford  v.  Mangin,  30  Ga.  355;  Tracy  v.  Nor- 
wich  dk  W.  R.  Co,  39  Conn.  382;  Goulding  v.  Clark,  34  N.  H. 
148;  MiUaudon  v.  Bam>ney,  18  La.  Ann.  196;  WiUia7ns  v.  IngeU, 
58  918 
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21  Pick.  288;  Stehman  v.  CruU,  26  Ind.  436.  But  see  Jones  v. 
Bland,  2  Cent  Eep.  326,  112  Pa.  176;  Backer  v.  Horlemus,  74 
Wis.  21;  Tovmsend  v.  Wesson^  4  Dner,  342;  Lane  y.  Beynardy 
2  Serg.  &  R.  65;  WeOcer  v.  CovUer,  Add.  390;  Tyler,  Eject- 
ment, 72, 105,  204,  560,  852;  Brady  v.  Hennion,  8  Bosw.  528;. 
Foster  V.  Eva/ne,  51  Mo.  39;  SttUivan  v.  Dimmdtt,  84  Tex.  114; 
Hvichmson  v.  Perley,  4  CaL  33;  FuUon  v.  HwnJ/yw,  20  Cal.  450;. 
Zor<?  ¥•  JTiK,  3  Harr.  (Del)  530;  Shumway  v.  PhiUips,  22  Pa. 
155. 

It  is  competent  for  plaintiff  to  prove  the  issuance  to  him  of  & 
government  patent  as  the  patent  is  prima  facie  evidence  of  a  title 
in  fee.  MUchell  v.  MUoheU^  1  Md.  44;  HtiU  v.  CampbeO^  5ft 
Pa.  154. 

And  a  sheriff's  deed  is  prima  facie  evidence  of  title  as  against  a 
trespasser,  and  the  grantee  could  maintain  ejectment  against  the 
execution  debtor  holding  merely  under  a  possession  thereafter 
acquired.  WhUaJcer  v.  Sumner,  7  Pick.  551;  Evmhrough  v. 
Benton,  3  Humph.  129;  Bott  v.  BurneU,  11  Mass.  163;  Maynard 
▼.  Moore,  70  N.  C.  546. 

§  354.  What  Defendant  is  Allowed  to  Prove.— A  defendant 
in  ejectment  may  show  that  the  deed  under  which  the  plaintiff 
claims,  though  absolute  on  its  face,  was  in  fact  a  mortgage. 
Bobbs  V.  Kellogg,  53  Wis.  448.  So,  the  defendant  may  show 
that  in  a  conveyance  by  the  plaintiff  to  the  defendant,  the  plain- 
tiff intended  to  transfer  the  land  in  dispute,  but  by  mistake  desig- 
nated the  wrong  section.     CoUma  v.  Bogere,  63  Mo.  515. 

The  evidence  must  show  some  act  equivalent  to  an  ouster 
before  an  action  of  ejectment  can  be  maintained  by  one  co-tenant 
against  another.  Vam^^  v.  Schroyer,  77  Ind.  501;  Avery  v.  HaUy 
50  Yt.  11. 

The  Illinois  Supreme  Court  held  that  it  is  sufficient  in  actions 
of  ejectment,  in  order  to  make  prima  facie  case,  to  establish  a  com- 
mon source  of  title  and  a  conveyance  thereunder  to  the  plaintiff. 
Boosevelt  v.  Hungaie,  110  lU.  595. 

§  355.  Public  Lands^  Federal  Provisions. — ^By  the  provisions 
of  the  Statutes  of  the  United  States,  as  well  as  those  of  various 
states, 'a  certificate  of  the  proper  officer  of  a  government  land 
office,  of  the  payment  of  money  on  the  entry  of  land,  is  made  evi~ 
deuce  of  the  fact  of  entry  by  the  party  so  receiving  the  certificate. 
The  same  is  true  of  a  cei'tificate  of  pre-emption  right,  issued  by 
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the  proper  officer ;  and  in  a  controversy  relating  to  the  title  to 
the  land,  they  would  usually  constitute  at  least  prima  facie  evi- 
dence of  a  right  to  the  land,  and  an  inchoate  title  to  the  same,  and 
sufficient  evidence  of  title  on  the  part  of  the  plaintiff  in  an  action 
of  ejectment,  unless  rebutted.  See  Gurm  v.  Bates^  6  Cal.  263; 
Towng  v.  Shirni^  48  Cal.  26;  Dcms  v.  FreeUmcL,  82  Miss.  645; 
Hector  V.  Gaines^  19  Ark.  70;  Manly  v.  Smithy  10  Wis.  509; 
Tobin  V.  Walkinaha/w^  1  McAU.  (U.  S.)  154;  Sheirhv/m  v.  DeCor- 
daoa,  65  U.  S.  24  How.  423,  16  L.  ed.  741;  WiUink  v.  MUes^ 
Pet  C.  C.  429.  See  also,  the  same  principle:  Gunderson  y^ 
Cook^  33  Wis.  551;  MiUap  v.  Stone^  2  Colo.  137;  Jamais  v.  Ghirno^ 
4  Mo.  458.  So,  a  sherifPs  deed  would  be  prima  facie  evidence  of 
title  in  the  purchaser,  at  least  as  against  a  trespasser;  and  the 
grantee  in  the  deed  would  be  entitled  to  the  possession  of  the  land 
tiiereby  conveyed,  subject  to  statutory  regulations  on  the  subject, 
as  against  the  defendant  in  the  execution,  who  holds  merely  by 
virtue  of  a  possession  acquired  thereafter.  Maynard  v.  Moorey 
70  N.  C.  546;  Mitchell  v.  Lijpe^  8  Terg.  179;  Kimbrough  v.  Bejkr 
t&n^  3  Humph.  129;  Matney  v.  Graham^  50  Mo.  559.  See  also 
Bott  V.  Burnell,  11  Mass.  163;  Whitaker  v.  Sumner^  7  Pick.  551; 
3  Field,  Lawyers'  Briefs,  §  12. 

As  a  general  rule,  where  a  party  enters  in  good  faith  upon  land, 
with  color  of  title,  under  a  deed  purporting  to  convey  the  land 
with  specific  boundaries, — ^no  person  being  in  the  advei'se  posses- 
sion at  the  time, — ^and  he  takes  and  holds  actual  possession  of  a 
part,  bona  fide,  claiming  title  and  possession  of  the  whole  tract 
described  in  the  deed,  he  is  to  be  deemed  to  have  the  possession 
of  the  whole  tract  within  the  boundaries  of  the  deed.  JKiie  v. 
Tutbs,  23  Cal.  437.  Possession  is  evidence  of  seisin  in  the  party 
in  possession,  and  no  further  or  higher  evidence  of  title  is  required 
to  enable  a  party  claiming  under  him  to  recover  in  ejectment,  until 
the  defendant  shows  an  anterior  possession,  or  traces  title  from  a 
paramount  source.  Sicks  v.  Coleman^  25  Cal.  141.  A  deed  is 
admissible  in  evidence  to  show  the  boundaries  and  extent  of  the 
possession  taken  under  it,  although  there  is  no  testimony  that  the 
grantor  had  title.  Walsh  v.  SiUy  38  Cal.  488;  MUsap  v.  Stane^ 
2  Colo.  140.  In  ejectment,  possession  by  one  claiming  to  be  the 
owner  in  fee  is  prima  facie  evidence  of  his  ownership,  and  throws 
upon  his  adversary  the  burden  of  rebutting  the  presumption  ttus 
raised.     Keane  v.  Cannovan^  21  Cal.  291,  82  Am.  Dec.  738,  note. 
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§  356.  An  Early  Case  Examined. — ^Rejection  of  evidence 
which  has  a  tendency  to  prove  a  fact  necessary  to  support  an  issue 
in  the  case  and  which  is  offered  in  due  season;  but  in  the  absence 
of  any  proof  of  other  facts  necessary  to  establish  to  make  out  the 
case,  is  error,  as  the  presumption  is  that  the  necessary  proof  will 
be  subsequently  adduced,  as  where  the  defendant,  in  an  ejectment 
suit,  offers  in  evidence  a  judgment,  execution,  levy,  sale  and  sher- 
iffs deed,  all  of  which  are  rejected  on  the  ground  that  there  is  no 
offer  of  evidence  connecting  the  defendant  with  the  purchaser 
under  the  sheriffs  deed.     Rogers  v.  Brmt,  10  El.  573  (1849). 

The  decision  in  the  case  last  cited  illustrates  the  various  evi- 
dentiary facts  that  must  be  established  in  actions  of  ejectment, 
and  an  excerpt  from  the  opinion  will  be  of  special  value  in  this 
connection: 

It  only  remains  to  be  seen  whether  the  evidence  which  he 
offered,  and  which  was  excluded  by  the  court,  tended  to  prove 
such  a  case;  for,  according  to  Greenleaf,  the  court  was  authorized 
to  "  exclude  all  evidence  of  collateral  facts,  or  those  which  are 
incapable  of  affording  any  reasonable  presumption  or  inference  as 
to  the  principal  fact  or  matter  in  dispute."  1  Greenl.  Ev.  §  52. 
Was  the  evidence  offered  incapable  of  affording  such  reasonable 
presumption  or  inference?  On  the  contrary,  it  was  the  very 
foundation  of  the  case  which  it  was  competent  for  him  to  prove. 
Without  it,  all  other  evidence  would  have  been  useless.  Without 
it,  it  was  impossible  for  him  to  make  out  his  proposed  defense." 
The  question  is,  not  whether  it  was  sufficient  of  itself  to  make  out 
the  defense,  but  would  it  aid  to  make  out  the  case  ?  Would  it 
tend  to  prove  the  defense  ?  Most  cases  have  to  be  proved  by  a 
succession  of  distinct  facts,  neither  of  which,  standing  alone, 
would  amount  to  anything,  while  all  taken  together  form  a  con- 
nected chain,  and  establish  the  issue,  and  from  necessity  a  party 
must  be  allowed  to  present  his  case  in  such  detached  parts  as  the 
nature  of  his  evidence  requires.  It  would  be  no  less  absurd  than 
inconvenient,  when  proof  is  offered  in  its  proper  order,  of  one 
necessary  fact,  to  require  the  party  to  go  on  and  offer  to  prove  at 
the  same  time  all  the  other  necessary  facts  to  make  out  the  case. 
Such  a  practice  would  embarrass  the  administration  of  justice, 
and  prove  detrimental  to  the  rights  of  parties.  It  may  be  that 
Kogers  was  bound  to  connect  himself  with  Southwick's  title, 
before  he  could  insist  that  the  patent  was  void,  because  obtained 
in  fraud  of  such  title,  but  it  must  first  prove  such  title  to  exist, 
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before  he  could  connect  himself  with  it,  and  this  he  was  not 
allowed  to  do.  If  he  was  bound  to  connect  himself  with  Bow- 
man's creditors,  to  avail  himself  of  the  fraud  practiced  upon  them, 
he  must  first  show  that  there  were  such  creditors,  and  the  judg- 
ment which  proved  this  was  ruled  out  by  the  court  It  is  the 
right  of  the  party,  when  he  offers  evidence  in  its  proper  order, 
which  proves,  or  tends  to  prove  any  necessary  fact  in  the  case, 
to  have  to  go  to  the  jury;  for  the  reasonable  presumption  is,  that 
it  will  be  followed  by  such  other  proof  as  is  necessary  for  its 
proper  connection;  and  if  it  is  not,  it  then  becomes  irrelevant,  and 
as  such,  if  desired,  may  be  withdrawn  from  the  jury. 

If  there  is  anything  to  induce  the  suspicion  that  the  time  of  the 
court  is  being  trifled  with,  it  may  be  proper  to  call  upon  counsel 
to  state  the  connection,  which  they  expect  to  give  the  proposed 
evidence,  but  this  should  ordinarily  be  avoided,  as  it  is  often 
embanussing  for  counsel  to  anticipate  their  case  in  the  presence 
of  the  opposite  party.  It  may  sometimes  happen  that  evidence  is 
offered  so  out  of  its  proper  place  as  to  authorize  the  court  to 
exclude  it  for  want  of  a  proper  foundation.  As  in  this  case, 
had  the  sheriff's  deed  been  offered  without  the  previous  proceed- 
ings, it  might  have  been  properly  excluded,  till  the  proper  foun- 
dation for  it  was  shown,  No  such  objection,  however,  existed  in 
this  case.  The  party  commenced  at  the  foundation  of  his  case, 
and  offered  to  establish  the  first  necessary  fact,  and  when  that  was 
ruled  out  he  still  persisted  in  offering  to  prove  subsequent  parts 
of  his  case  dependent  upon  those  previously  offered  and  rejected, 
till  his  repeated  offers  had  almost  the  appearance  of  wrestling 
with  the  opinion  of  the  court.  He  proceeded  as  far  as  duty  or 
propriety  required,  for  it  was  apparent  then,  as  it  is  now,  that  the 
evidence  was  ruled  out  because  it  was  the  opinion  of  the  court 
that  it  was  not  competent  to  defeat  the  patent,  by  the  case  which 
the  evidence  tended  to  show,  and  not  because  the  party  did  not 
propose  evidence  enough. 
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§  357.  Objecting  to  and  Striking  out  Evidence, 

358.  Must  Present  What. 

359.  Mu^t  be  Made  When. 

360.  Oeneral  Exceptions  on  Appeal. 

361.  Exceptions  Must  be  Specific. 

362.  Grounds  Must  be  Stated. 

363.  Bill  of  Exceptions  Must  Show  What. 

364.  What  is  a  Sufficient  Objection. 

§  357.  Objections  to  and  Striking  oat  Eyidence. —  Objec- 
tions may  be  taken  to  questions  put  to  a  witness,  or  to  offers  of 
evidence.  A  party  taking  an  objection  to  evidence  has  a  right  to 
an  immediate  decision;  and  a  reservation  of  the  mling  must  be 
considered  as  if  the  objection  had  been  overruled,  and  an  excep- 
tion taken.    iMhrop  v.  Bra/mhaU^  64  N.  Y.  365. 

Where  the  testimony  seems  to  be  proper  or  where  a  witness 
seems  to  be  competent  at  the  time  the  testimony  is  given,  and  for 
that  reason  no  objection  is  made,  if  it  turns  out  afterwards  that 
the  evidence  is  not  proper,  or  that  the  witness  is  not  competent 
to  give  it,  the  objection  may  be  made  then,  by  a  motion  to  strike 
out,  and  the  party  making  it  will  be  entitled  to  have  it  stricken 
out  Sedey  v.  EhgeUj  13  N.  Y.  542,  547;  Miller  v.  Mbntgomen/y 
78  N.  Y.  282,  286. 

§  358.  Mast  Present  What. — ^Exceptions  in  criminal  prosecu- 
tions stand  on  the  same  footing  as  those  in  civil  causes.  State  v. 
Day,  100  Mo.  242;  State  v.  MeyerSj  99  Mo.  107. 

Exceptions  must  distinctly  present  the  ruling  of  the  court,  or 
they  cannot  be  considered.  Yowng  v.  Martin^  75  XJ.  S.  8  Wall. 
354,  19  L.  ed.  418;  SprmgfieU  F.  &  M.  his.  Co.  v.  Sea,  88  U.  S. 
21  WaU.  158,  22  L.  ed.  511. 

Objections  to  the  admission  or  rejection  of  evidence  must  be 
taken  at  the  trial,  or  by  bill  of  exceptions.  Thomson  v.  Madison, 
B.  &  A.  Asso.  1  West.  Rep.  269,  103  Ind.  279;  RoberU  v.  H^- 
shiser,  20  Neb.  594;  Pittsburgh,  G.  A  St.  L.  R.  Go.  v.  Heck,  102 

918 


BZOEPTION8  TO  BULmOS.  919 

XT.  S.  120,  26  L.  e<L  58;  ZeOer  v.  EckeH,  45  IT.  8.  4  How.  289, 11 
L.  ed.  979;  PJielpa  v.  May^,  56  TJ.  8.  16  How.  160, 14  L.  ed. 
«43;  Ba/rton  v.  Farm/th,  61  U.  8.  20  How.  532,  15  L.  ed.  1012; 
Campbed  v.  Borreau,  62  IT.  S.  21  How.  223, 16  L.  ed.  96;  Dredge 
V.  Forsyth^  67  U.  S.  2  Black,  563,  17  L.  ed.  253;  Houghton  v. 
JoneB,  68  U.  S.  1  Wall.  702, 17  L.  ed.  503;  Sutchina  v.  Kmg,  68 
U.  8. 1  Wall.  53, 17  L.  ed  544;  Bdk  v.  Meagher,  104  U.  8.  279, 
26  L.  ed.  735. 

Assignments  of  error  to  the  admission  of  testimony  which  do 
not  state  that  the  objection  was  made  at  the  time  of  the  trial,  can- 
not be  considered  on  appeaL     Griffin  v.  Johnson,  84  Ga.  279. 

§  359.  Must  be  Made  When. — ^A  ruling  made  during  the  pro- 
gress of  a  trial,  either  admitting  or  excluding  evidence,  is  not  an 
order,  and  it  must  therefore  be  excepted  to  when  made.  I£o- 
Oui/re  V.  Drew,  83  Cal.  225;  Alley  v.  Ferris,  31  N.  Y.  8.  R.  59; 
Benepe  v.  Wash,  38  Kan.  407. 

A  point  not  brought  to  the  attention  of  the  court  at  the  trial 
<»knnot  be  raised  in  the  Supreme  Court  for  the  first  time.  TaHot 
T.  Taunton,  1  New  Eng.  Rep.  615, 140  Mass.  552;  Keith  v.  WeOs, 
14  Colo.  321;  Chapman  v.  Moore,  5  West.  Rep.  270, 107  Ind. 
223;  TTumson  v.  Madison  B.  dk  A.  Asso.  1  West.  Rep.  269,  103 
Ind.  279;  Miller  v.  Bradish,  69  Iowa,  279;  Shafer  v.  Ferguson, 
1  West.  Rep.  129, 103  Ind.  90;  Miles  v.  Albany,  3  New  Eng. 
Rep.  473,  59  Yt.  79. 

Where  a  question  was  not  objected  to  until  the  answer  had 
been  given,  and  there  is  nothing  to  show  that  it  could  not  have 
been,  the  objection  will  not  be  considered.  8ta4£  v.  Ward^  61  Vt. 
168. 

An  exception  to  the  admission  of  evidence  is  not  available 
where  the  objection  was  not  made  until  after  it  had  gone  to  the 
jury,  and  where  there  was  no  motion  to  strike  out.  Ha/agen  v. 
Hachemeister,  5  L.  R  A.  137, 114  N.  Y.  566;  Wright  v.  State, 
SI  Qa.  745;  United  States  v.  BreiUing,  61  IT.  S.  20  How.  252, 15 
L.  ed.  900;  ScoU  v.  LUyyd,  34  U.  S.  9  Pet,  418,  9  L.  ed.  178. 

In  such  case  the  right  to  make  the  objection  is  waived.  Bol- 
^rts  V.  Graham,  73  U.  8.  6  Wall.  578,  18  L.  ed.  791. 

Where  proper  testimony  was  admitted  without  objection,  it  is 
too  late  to  make  the  objection  for  the  first  time  on  a  motion  for 
A  new  triaL  Feidler  v.  Motz,  42  Kan.  519;  Steffy  v.  People,  130 
111.98. 
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Where  the  grounds  for  excluding  testimony  appeared  by  cross- 
examination,  which  is  followed  by  a  motion  to  exclude  such  testi- 
mony, the  objection  is  taken  in  time.  Comes  v.  Chicago^  M.  c& 
St.  P.  R.  Co.  78  Iowa,  391. 

§  360.  General  Exceptions  on  Appeal. — ^Yague  and  general 
exceptions  make  no  issue  of  law  that  can  be  passed  upon  by  the 
court.  Central  R.  Co.  v.  Freeman^  75  Ga.  331;  Cureton  v.  West- 
field,  24  S.  C.  457;  Coin  v.  Coin,  24  S.  C.  597. 

Objections  presented  by  bill  of  exceptions,  when  too  general,, 
present  no  question  for  review  on  error  or  appeal.    Peek  v.  Chou- 
teoAi,  8  West  Rep.  318,  91  Mo.  138;  Clark  v.  Conway,  23  Mo. ' 
438. 

To  a  general  objection  to  evidence,  the  only  question  is,, 
whether  it  is  admissible  for  any  purpose.  J)ow  v.  Merrill,  65  N. 
H.  107. 

A  general  objection  to  evidence  is  sufficient  only  where  the  evi- 
dence IB  inadmissible  in  its  nature.  Tozer  v.  JV'ew  York  Cent,  dk  H^ 
R.  R.  Co.  7  Cent.  Rep.  339,  105  N.  Y.  659;  State  v.  Meyers,  99 
Mo.  107;  Chicago  dk  E.  L  R.  Co.  v.  People,  9  West,  Rep.  740,. 
120  111.  667. 

Where  the  objection  could  not  be  obviated  by  any  means  with- 
in the  power  of  the  party  offering  the  evidence,  in  order  to  raise 
the  question  of  its  inadmissibility  it  is  sufficieut  to  make  an 
objection  thereto.  Holcomhe  v.  Munson,  5  Cent.  Rep.  402,  103^ 
N.  Y.  682. 

A  general  objection  to  evidence  only  saves  the  right  to  specific 
rulings  on  the  defects  that  are  called  to  the  court's  attention  be- 
fore the  case  is  submitted  to  the  jury.  WiUard  v.  Pike,  4  New 
Eng.  Rep.  603,  59  Vt.  202. 

A  party  cannot,  on  appeal,  under  a  general  objection  to  the 
admission  of  evidence,  object  to  its  admission  on  grounds  not 
specified,  and  which,  if  they  had  been  specified,  might  have  been 
obviated.  Earl  v.  Lefler,  46  Hun,  10;  Farman  v.  EUington^  46- 
Hun,  47. 

A  general  exception  to  the  admission  of  testimony,  unless  the 
whole  of  it  is  incompetent,  will  not  be  considered.  The  objec- 
tionable portion  must  be  specifically  pointed  out.  Smiley  v. 
Pecurce,  98  N.  0.  185.  See  Cincinnati,  I.,  St.  L.  A  C.  R.  Co.  v. 
Howard,  8  L.  R.  A.  593,  124  Ind.  280. 

An  objection  to  evidence  that  it  is  incompetent,  immaterial  and 
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irrelevant,  is  not  Bufficient  to  present  any  question  on  appeal. 
Stringer  v.  Frost,  2  L.  R.  A.  614,  116  Ind.  477;  Clark  Civil 
Tvrp.  V.  Broohshire,  13  West.  Rep.  379, 114  Ind.  437;  Chicago 
i&  K  L  R,  Co.  V.  HoUwiuL,  11  West.  Rep.  51, 122  111.  461;  Vick- 
ery  v.  McCormack,  117  Ind.  594;  LouisviUe,  N,  A,  c&  C  H.  Co. 
V.  Falvey,  1  West.  Rep.  876, 104  Ind.  409;  McCuUough  v.  Bavis^ 
6  West.  Rep.  579,  108  Ind.  293;  Byard  v.  Harkrider,  6  West. 
Rep.  867,  108  Ind.  376;  Metzger  v.  Franklin  Bank,  119  Ind. 
359;  Bundy  v.  Cunningham,  5  West.  Rep.  540,  107  Ind.  360. 

That  a  question  is  "  irrelevant  and  inadmissible  "  will  not  raise 
the  question  of  its  incompetency,  where  it  is  relevant  to  a  certain 
point  in  issue.    Bv/rke  v.  Koch,  75  Cal.  356. 

Blending  an  objection  to  the  admissibility  of  evidence  in  the 
same  application  which  questions  its  sufficiency  is  not  proper. 
Colurnhian  Ins.  Co.  v.  Lawrence,  27  U.  S.  2  Pet.  25,  7  L.  ed.  335. 

An  objection  to  evidence  as  incompetent  must  state  the  reasons 
which  make  it  incompetent.    Helena  v.  Albertose,  8  Mont.  499. 

An  objection  to  evidence  as  "  incompetent  and  immaterial "  is 
sufficient  to  apprise  the  court  of  the  real  nature  of  the  objection, 
when  it  immediately  succeeds  eight  previous  objections  to  similar 
evidence,  made  upon  the  ground  that  the  witness  was  not  compe- 
tent to  testify  to  transactions  and  conversations  with  a  deceased 
person.    Re  Eymum's  Witt,  3  L.  R.  A.  599,  113  N.  Y.  62. 

§361.  Exceptions  mast  be  Specific.  —  Exceptions  to  the 
admission  of  evidence  must  be  specific.  FuUer  v.  Smith,  74  Ga. 
835;  Brwnsvnck  v.  Moore  and  Ilall  v.  Iluff,  74  6a.  409;  Hcmse 
V.  Al^eander,  3  West.  Rep.  316,  105  Ind.  109;  Landwerlen 
V.  Wheeler,  3  West.  Rep.  639,  106  Ind.  523;  Northwestern 
Mut.  L.  Ins.  Co.  V.  HazeleU,  2  West.  Rep.  693,  105  Ind.  212; 
Smythe  v.  Scott,  3  West.  Rep.  750,  106  Ind.  245;  LouisviUe,  N. 
A.  dk  C.  R.  Co.  V.  Grantham,  2  West.  Rep.  281, 104  Ind.  353. 

A  particular  objection  is  necessary  to  raise  the  question  of  the 
admissibility  of  evidence  as  part  of  the  res  gestce.  Hughes  v. 
Staie,  27  Tex.  App.  127. 

The  appellate  court  cannot  consider  an  error  in  the  admission 
of  evidence  to  which  no  specific  objection  was  made,  and  which  is 
not  within  the  purview  of  a  general  objection.  Wilson  v.  Kings 
Couaity  El.  R.  Co.  114  N.  Y.  487. 

Objections  to  evidence  must  be  reasonably  specific  to  be  available 
on  appeal.  Ohio  <&  M.  R.  Co.  v.  Walker,  12  West.  Rep.  731, 113 
Ind.  196;  Smitk  v.  James,  72  Iowa,  515. 
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An  exception  to  evidence  which  does  not  point  out  the  particu- 
lar part  objected  to  is  not  sufScient,  where  some  of  the  evidence 
is  incompetent.  Prindle  v.  Campbell  (D.  0.)  18  Wash.  L.  Hep. 
254. 

A  party  objecting  to  a  certain  class  of  evidence  need  not  object 
specifically  to  each  question  and  answer,  to  raise  the  question  on. 
appeal.     Oppenhevmer  v.  Barr^  71  Iowa,  525. 

The  overruling  of  objections  to  evidence  which  are  not  specific 
will  not  be  reviewed  on  appeal.  Boston  v.  Ifurray^  13  West. 
Kep.  264,  94  Mo.  175;  Binford  v.  Toimg,  13  West  Kep.  815, 
115  Ind.  174. 

A  general  objection  will  not  be  considered  on  appeal,  when  evi- 
dence was  received,  without  specific  objection,  to  prove  the  alle- 
gations wanting  in  the  complaint.  Bowman  v.  Eppiaiger  (N.  D.) 
44  K  W.  Eep.  1000. 

A  general  objection  to  testimony  is  not  sufficient  where  it  is 
admissible  as  to  one  defendant,  but  not  as  to  another.  Taylor  v. 
D&verdl^  43  Kan.  469. 

Insufficiency  of  evidence  will  not  be  considered  on  an  assignment 
that  the  decision  is  against  law,  without  specifying  the  particulars 
in  which  the  evidence  is  insufficient.  Malone  v.  Dd  NorU 
County y  77  Cal.  217. 

§  362.  Grounds  must  be  Stated. — The  only  mode  to  get  evi- 
dence or  objections  to  evidence  in  the  record  is  by  a  bill  of  excep- 
tions. Thompson  V.  Madison  B.  dk  A,  Asso.  1  West.  Rep.  269, 
103  Ind.  279. 

An  exception  can  be  reserved  only  by  having  it  embodied  in  a 
^'  bill  of  exceptions,"  or  by  having  it  noted  in  the  record  of  the 
decision  to  which  it  relates.    Staie  v.  Leach^  71  Iowa,  54. 

Objections  to  evidence  must  specify  in  a  direct  and  positive 
manner  the  ground  which  was  presented  to  the  court  below  on  the 
trial.  Cole  v.  Byrd^  83  Ga.  207;  Woodbury  v.  District  of  Col- 
uTTibia,  3  Cent.  Kep.  788,  5  Mackey,  127;  Adler  v.  Lamg^  4  West. 
Rep.  269,  21  Mo.  App.  516;  Safety  Fund  Nal.  Bank  v.  West- 
lake,  4  West.  Rep.  881,  21  Mo.  App.  565;  TalhoU  v.  Padgett,  30 
S.  0.  167;  Bray  v.  Parker,  82  Ga.  234;  WUhelm  v.  BurUyson, 
106  N.  C.  381;  Dale  v.  See,  5  L.  R.  A.  583,  51  N.  J.  L.  878; 
Tucker  v.  Jones,  8  Mont.  225. 

They  must  be  stated  by  pointing  out  some  definite  or  specific 
defect  in  its  character,  or  it  will  be  without  weight  before  an 
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appellate  court.  Camden  v.  Doremua^  44  TJ.  8.  3  How.  515, 11 
L.  ed.  705;  United  States  v.  McMasters,  71  U.  S.  4  Wall.  680, 18 
L.  e<L  811;  Moore  v.  BamJc  of  Metrap^Me^  38  TJ.  8. 13  Pet.  302, 
10  L.  ed.  172. 

"Without  Bpecifying  the  ground,  an  exception  will  not  be  sus- 
tained. Momey  v.  Peck^  8  Cent.  Eep.  637,  49  N.  J.  L.  232; 
MerkU  v.  'Benningfton,  12  West.  Rep.  516,  68  Mich.  133. 

Ifor  will  it  be  ground  for  reversal,  unless  the  testimony  is  wholly 
inadmissible.  Turner  v.  Newbwrgh^  12  Cent.  Rep.  215, 109  N. 
T.  301. 

Nor  will  the  objection  be  considered  on  appeal.  Hughes  ▼. 
-GriswdLdy  82  Ga.  299;  UHommedieu  v.  Cvnomnatij  W.  db  M,  R, 
<Jo.  120  Ind.  435. 

It  is  the  right  of  the  court  to  know  upon  what  ground  the 
objector  relies.    Blackm/ore  v.  Fai/rbanks^  79  Iowa,  282. 

Rulings  of  the  court,  admitting  or  rejecting  evidence,  .can  be 
brought  to  this  court  for  revision  only  by  a  bill  of  exceptions. 
They  cannot  properly  be  included  in  a  special  verdict  or  in  an 
iigreed  statement  of  facts.  Suydam  v.  Williamson^  61  U.  8.  20 
How.  427,  15  L.  ed.  978;  Pomeroy  v.  Bank  of  Indiana^  68  U. 
S.  1  Wall.  592, 17  L.  ed.  638;  PJumix  Ins.  Co.  v.  Lanier,  95  TJ. 
S.  171,  24  L.  ed.  383;  Buscher  v.  S<mUyy  4  West.  Rep.  725,  107 
Ind.  246. 

Rulings  not  the  subject  of  the  bill  of  exceptions  will  not  be 
jeviewed.  '  Passenger  Conductors  L.  Ins.  Co.  v.  Bimhaum  (Pa.) 
7  Cent.  Rep.  635. 

Rulings  of  the  trial  court  cannot  be  brought  into  the  record  by 
mere  reference  to  them  in  a  bill  of  exceptions  {State  v.  Griffin^  98 
Mo.  672);  nor  can  they  be  preserved  in  the  record  by  a  recital  by 
the  clerk  that  exception  was  taken  thereto.  Steffy  v.  People,  130 
HI.  98. 

Where  a  party  merely  objects  to  evidence,  but  fails  to  state  all 
the  grounds  of  his  objection,  he  is  deemed  to  waive  his  objection 
{see  cases  cited  in  Thompson,  Trials,  560,  note)\  and  all  grounds  not 
specified  are  waived. 

§  363.  Bill  of  Exceptions  Mast  Show  What.— A  bill  of 
exceptions  failing  to  show  the  objections  made  to  the  evidence 
cannot  be  considered  on  appeal.  Goforth  v.  State,  22  Tex.  App. 
405. 

Specific  grounds  of  objection  must  be  embodied  in  the  bill  of 
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exceptions.     Ringensberger  v.  Hartmcm^  3  "West.  Hep.  363,  102 
Ind.  537. 

It  should  point  out  the  evidence  complained  of.  WUey  v» 
Logan,  95  N.  0.  358;  Clements  v.  Rogers,  95  N.  C.  248. 

It  should  show  enough  of  the  evidence  rejected  to  make  its- 
relevancy  apparent.  Indicma,  B.  <&  W,  R.  Co.  v.  Ada/mSj  11 
West.  Rep.  668,  112  Ind.  302. 

A  bill  should  show  what  the  evidence  excluded  would  have 
been.  Moss  v.  Cameron,  66  Tex.  412;  Vance  v.  Upson,  66  Tex. 
476. 

A  bill  of  exceptions  to  the  exclusion  of  testimony  should  show 
that  the,  testimony  would  have  benefited  the  party  excepting- 
(McKay  v.  Overton,  65  Tex.  82),  and  that  the  party  was  actually 
injured  by  the  exclusion  of  the  testimony  of  a  witness.  Wa/rren^ 
V.  Spencer  Water  Co.  3  New  Eng.  Rep.  502,  143  Mass.  155. 

On  exception  to  admission  of  evidence  it  must  appear  from 
facts  shown  that  the  evidence  was  admitted  to  the  injury  of  the 
excepting  party.     Noyes  v.  Smith  (Me.)  4  New  Eng.  Rep.  788. 

The  mere  statement,  in  a  bill  of  exceptions,  of  an  objection. 
made  to  evidence,  does  not  establish  that  the  ground  of  objection 
existed,  but  it  must  be  made  to  appear  that  it  in  fact  existed. 
Huffman  v.  State,  28  Tex.  App.  174. 

Evidence  or  statements  of  fact  not  contained  in  the  bill  of  ex- 
ceptions  nor  made  a  part  thereof,  though  appended  thereto,  will 
not  be  regarded  by  the  court.  National  Baaik  of  Metropolis  v. 
Kennedy,  84  U.  S.  17  Wall.  19,  21  L.  ed.  554;  Reed  v.  Oa/rdner^ 
84  U.  S.  17  Wall.  409,  21  L.  ed.  665. 

A  bill  of  exceptions  to  the  admission  in  evidence  of  certain 
small  slips  of  paper  "written  in  bad  Spanish  and  without  names 
or  any  signature,"  without  showing  what  was  written  on  them  i& 
insufficient.     Livar  y.  State,  26  Tex.  App.  115. 

Where  documentary  evidence  is  excluded,  or  a  portion  ad- 
mitted, it  must  be  made  part  of  a  bill  of  exceptions,  so  the  court 
can  judge  of  its  admissibiUty.  People  v.  Coughlin,  11  West.  Rep. 
556,  67  Mich.  466. 

The  record  must  set  forth  the  objections,  specifically.  Grrvihe 
V.  Morris,  1  West.  Rep.  187,  103  Ind.  166;  Shafer  v.  Fergv^on, 
1  West.  Rep.  130,  103  Ind.  90;  Osbom  v.  Sutton,  6  West  Rep. 
903,  108  Ind.  443;  Ketcham  v.  Barhov/r,  3  West.  Rep.  856,  102 
Ind.  576;  Louisville,  N.  A.  <k  C  R.  Co,  v.  Thompson,  5  West* 
Rep.  833,  107  Ind.  442. 
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Where  the  record  fails  to  show  what  ruling  was  made,  or  any 
exception  to  it,  no  question  as  to  such  ruling  can  be  presented  on 
appeal.    Bums  v.  People^  126  111.  282. 

The  record  on  appeal  must  specify  the  particulars  in  which  the 
evidence  is  claimed  to  be  insufficient,  or  that  ground  for  setting 
aside  the  verdict  will  not  be  considered.  Aljpers  v.  Schammdy 
75  Cal.  590. 

An  objection  as  to  the  competency  of  evidence  will  not  be  con- 
sidered on  appeal,  where  the  record  shows  that  the  lower  court 
did  not  certify  that  ground  of  objection  to  be  true.  De  Yaughn 
V.  McLeroy,  82  Ga.  687. 

Errors  in  admitting  or  rejecting  testimony  will  not  be  noticed, 
unless  the  evidence  is  sent  up  with  the  record.  Wilson  v.  Ger- 
hardt^  9  Colo.  585;  First  Nat  Bank  v.  Leppd^  9  Colo.  594. 

Where  no  exceptions  appear  in  the  transcripts,  except  such  as 
appear  from  the  minutes  of  the  clerk,  this  court  cannot  take  any 
notice  of  them.  Young  v.  Man^tvn^  75  U.  S.  8  Wall.  354,  19  L. 
ed.  418. 

A  stenographer's  report  of  the  evidence,  not  signed  or  attested 
by  the  judge,  is  not  a  part  of  the  record.  Zouisvilley  iT.  A.  cfe 
C.  R.  Co.  V.  Karhe,  120  Ind.  140. 

Excluded  evidence  which  derives  its  materiality  alone  from 
parts  of  a  plea  stricken  out  need  not  be  considered  on  appeal, 
when  not  set  forth  in  the  record  except  by  an  exhibit  of  a  long 
extract  from  the  stenographic  report  of  the  trial.  McGee  v. 
I/mg,  83  Ga.  156. 

§  364.  What  is  a  Snfllclent  Objection. — An  exception  is  suf- 
ficiently specific  although  it  states  the  conclusion  excepted  to  it 
in  the  language  of  the  judgment  which  is  fuller  than  that  of  the 
decision.  The  "matter  of  law"  is  sufficiently  excepted  to  if 
pointed  out  with  certainty  in  the  exception,  though  in  lan- 
^age  different  from  that  in  which  it  is  stated  by  the  court  or 
referee.    Spauldmg  v.  Strang^  38  N.  T.  9. 

An  objection  to  the  admissibility  of  evidence  should  prevail, 
notwithstanding  its  general  character,  where  it  appears  that  it 
<;ould  not  have  been  obviated  on  the  trial,  as  where  the  subject 
of  the  evidence  offered  by  a  defendant,  as  constituting  a  defense, 
does  not,  in  law,  constitute  any  defense.  Merritt  v.  Seaman^  6 
^.  Y.  168. 

An  exception  to  allowing  certain  proceedings  to  be  given  in 
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evidence  is  not  sufficient,  if  no  specific  ground  of  objection  i& 
specified,  and  if  any  part  of  the  proceedings  would  have  been  ad- 
missible if  offered  separately.    Beqiia  v.  Holmes,  16  N.  Y.  193. 

An  exception  to  a  whole  series  of  letters  is  insufficient  if  part 
of  them  were  admissible;  or  to  a  series  of  decisions,  if  any  one  of 
them  is  correct.  Day  v.  Both,  18  N.  Y.  448;  £lton  v.  Mark- 
ham,  20  Barb,  343. 

G-eneral  objection  to  the  class  of  evidence  proposed  to  be  given, 
is  sufficient.    Soe  v.  JRoe,  8  Jones  &  S.  1. 

If  the  evidence  offered  be  l^jally  improper,  and  the  objectioik 
to  it  cannot  be  removed,  a  general  exception  is  sufficient,  jiful- 
queen  v.  Duffy,  6  Hun,  299. 

Where  the  evidence  given  consists  of  a  number  of  particulars^ 
and  the  adverse  party  excepts  to  it,  generally,  without  pointing  out 
the  parts  objected  to,  the  exception  will  be  overruled  if  any  part 
of  the  evidence  was  admissible.  Moore  v.  Ba/nJc  of  Met/ropcUsy. 
38  U.  S.  13  Pet.  302,  10  L.  ed.  172;  EUiott  v.  Peirsol,  26  U.  S. 
1  Pet.  337,  7  L.  ed.  169;  Camdm  v.  Doremua,  44  U.  S.  3  How. 
515, 530,  11  L.  ed.  705,  712. 

Mr.  Justice  Field  has  tersely  expressed  the  prevailing  rule  in 
the  United  States  Supreme  Court  in  the  following  language: 
"Whatever  may  be  the  rule  elsewhere,  to  render  an  exceptioa 
available  in  this  court  it  must  affirmatively  appear  that  the  rulings 
excepted  to  affected,  or  might  have  affected  the  decision  of  the 
case."  Florida  R.  Co.  v.  Smith,  88  U.  S.  21  Wall.  255,  22  L.  ed^ 
513. 


CHAPTER  XXXV. 

FEDERAL  COURT  RULES. 

§  305.  Application  to  Oivil  Cases y  the  Rule. 
360.  Act  of  ISS^y  Construction  of  Proviso. 
3G7.  Text  of  Congressional  Enactments,. 

§  365.  Application  to  CiTii  Cases^  the  Rule.— State  laws  of 
evidence  are  rules  of  decision  in  civil  trials  at  common  law  in  the 
federal  courts.  Vance  v.  Campbell^  66  U.  S.  1  Black,  427, 17  L. 
ed.  168;  HaussknecU  v.  Glaypod,  66  U.  S.  1  Black,  431, 17  L. 
ed.  172;  DibUee  v.  Fv/rniss,  4  Blatchf.  262;  Act  of  July  6,  1862; 
U.  S.  Rev.  Stat.  §  858. 

They  must  be  obeyed,  though  they  make  parties  jvitnesses,  in 
opposition  to  a  specific  rule  by  the  federal  court  for  the  circuit. 
Ryan  v.  Bindley,  68  U.  S.  1  Wall.  66, 17  L.  ed.  559;  Dihblee  v. 
FumisSy  4  Blatchf.  262. 

Parties  may  be  compelled  to  testify  by  the  adverse  party  where 
they  can  be  compelled  to  by  the  laws  of  the  State  wherein 
the  federal  court  is  sitting.    Berry  v.  FletcJier^  1  Dill.  66. 

Parties  in  a  suit  in  equity  are  not  competent  to  testify  in  their 
own  favor  in  federal  court  unless  there  is  an  Act  of  Congress  per- 
mitting them  to.    Blanckard  v.  Spragvs^  1  Cliff.  288. 

§  366.  Act  of  1864,  Construction  of  ProTiso.— The  proviso 
in  the  Act  of  1864,  that  there  shall  be  no  exclusion  of  any  wit- 
ness, because  he  is  a  party  to  or  interested  in  the  issue,  includes 
actions  at  law,  suits  in  chancery,  proceedings  in  admiralty,  viola- 
tions of  the  Internal  Revenue  Law,  and  all  other  judicial  contro- 
versies in  which  rights  of  property  are  involved.  United  States 
V,  lOfiOO  Ciga/rs,  1  Woolw.  123;  Bison  v.  Cribhs,  1  DilL  181. 

Where  a  married  woman  was  competent  under  laws  of  Wis- 
consin, held,  she  was  competent  in  the  Circuit  Court  of  Wiscon- 
sin. IfarthwesUm  U.  Pc^Jcet  Co.  v.  Clough,  87  U.  S.  20  Wall. 
528,  22  L.  ed.  406. 

U.  S.  Rev.  Stat.  §  858,  places  parties  to  a  suit  (except  those 
named  in  the  proviso)  on  a  footing  of  equality  with  other  witnesses; 
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it  makes  them  all  admissible  to  testify  for  themselves  and  all  com- 
pellable to  testify  for  others.  Texas  v.  Chiles,  88  TJ.  S.  21  Wall. 
488,  22  L.  ed.  660;  New  J&rsey  R.  cfe  Transp.  Co.  v.  PoUard,  89 
U.  S.  22  WaU.  341,  22  L.  ed.  877. 

Courts  of  a  Territory  are  not  "courts  of  the  United  States" — at 
least  within  terms  of  Act  of  July  2,  1864,  as  to  competency  of 
parties.     Oood  v.  Martin,  95  U.  S.  90,  24  L.  ed.  341. 

Federal  courts  follow  the  rules  of  evidence  of  the  State  in 
which  it  is  sitting.  Ryam,  v.  Bindley,  68  U.  S.  1  Wall.  66, 17  L. 
ed.  659;  Lucas  v.  Brooks,  85  XJ.  S.  18  Wall.  436,  21  L.  ed.  779; 
Best  V.  Polk,  85  XJ.  S.  18  Wall.  112, 21 L.  ed.  805;  Sims  v.  Hundley^ 
47  U.  S.  6  How.  1,  12  L.  ed.  319;  McNiel  v.  Holhrook,  37-U.  S. 
12  Pet.  84,  9  L.  ed.  1009;  Palmer  v.  Low,  98  U.  S.  1,  25  L.  ed. 
60. 

This  rule  is  subject,  however,  to  TJ.  S.  Rev.  Stat.  §  858. 

The  law  of  the  State  in  which  the  court  shall  be  held,  is  the 
rule  of  decision  as  to  the  competency  of  witnesses  in  the  courts  of 
the  United  States. 

State  laws  of  evidence  are  rules  of  decision  in  civil  trials  at 
common  law  in  the  federal  courts.  Vance  v.  CamfipheU,  66  U.  S. 
1  Black,  427, 17  L.  ed.  168;  EaussknecU  v.  Claypool,  66  TJ.  S.  1 
Black,  431,  17  L.  ed.  172;  United  States  v.  Dunlw/in,  11  Law. 
Rep.  N.  S.  591;  Dilllee  v.  Furniss,  4  Blatchf.  262;  Act  of  July 
6,  1862;  TJ.  S.  Rev.  Stat.  §  858. 

In  all  other  respects  the  laws  of  the  State  in  which  the  court  is 
held  shall  be  the  rules  of  decision  as  to  the  competency  of  wit- 
nesses, in  the  courts  of  the  United  States  in  trials  at  common  law, 
and  in  equity  and  admiralty.  Yaiice  v.  Campbell,  66  TJ.  S.  1 
Black,  427, 17  L.  ed.  168. 

§  367.  Text  of  Congressional  Enactments. 

"§  858.  No  Witness  Excluded  on  Account  of  Color  ok 
Interest. — In  the  courts  of  the  United  States  no  witness  shall  be 
excluded  in  any  action  on  account  of  color,  or  in  any  civil  action 
because  he  is  a  party  to  or  interested  in  the  issue  tried;  provided, 
that  in  actions  by  and  against  executors,  administrators,  or  guard- 
ians, in  which  judgment  may  be  rendered  for  or  against  them, 
neither  party  shall  be  allowed  to  testify  against  the  other  as  to 
any  transaction  with,  or  statement  by  the  testator,  intestate,  or 
ward,  unless  called  to  testify  thereto  by  the  opposite  party  or 
required  to  testify  thereto  by  the  court.     In  all  other  respects  the 
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laws  of  the  State  in  which  tlie  court  is  held  shall  be  the  rules  of 
•decisiou  as  to  the  competency  of  witnesses  in  the  courts  of  the 
United  States  in  trials  at  common  law,  and  in  equity  and  admiral* 
ty.     (See  §  1977.) 

**§  858a.  Defendants  in  Criminal  Cases  Competent  Wit- 
KE8SES. — ^That  in  the  trial  of  all  indictments,  informations,  com- 
plaints, and  other  proceedings  against  persons  charged  with  the 
^commissions  of  crimes,  offenses,  and  misdemeanors  in  the  United 
States  courts,  territorial  courts,  and  courts-martial,  and  courts  of 
inquiry,  in  any  State  or  Territory,  including  the  District  of  Cot 
uinbia,  the  person  so  charged  shall,  at  his  own  request,  but  not 
otherwise,  be  a  competent  witness.  And  his  failure  to  make  such 
request  shall  not  create  any  presumption  against  him.  (§§  1342, 
1624.)    20  U.  S.  Stats.  30;  1  Sup.  Kev.  Stats.  312. 

§  859.  Testimony  Befobb  Conobess  Not  Admissible  in  Crdt 
iNAL  Prosecutions. — No  testimony  given  by  a  witness  before 
■either  House,  or  before  any  committee  of  either  House  of  Con- 
gress, shall  be  used  as  evidence  in  any  criminal  proceeding  against 
him  in  any  court,  except  in  a  prosecution  for  perjury  committed 
in  giving  such  testimony.  But  an  official  paper  or  record  pro- 
duced by  him  is  not  within  the  said  privilege.     See  §  103. 

§  860.  Pleadings,  Disclosures,  etc.,  Not  to  be  Used  in 
Criminal  Proceedings. — ^No  pleading  of  a  party,  nor  any  dis- 
<50very  or  evidence  obtained  from  a  party  or  witness  by  means  of 
a  judicial  proceeding  in  this  or  any  foreign  country,  shall  be 
given  in  evidence,  or  in  any  manner  used  against  him  or  his  prop- 
•erty  or  estate,  in  any  court  of  the  United  States,  in  any  criminal 
proceeding,  or  for  the  enforcement  of  any  penalty  or  forfeiture; 
provided,  that  this  section  shall  not  exempt  any  party  or  witness 
from  prosecution  and  punishment  for  perjury  committed  in  dis- 
•covering  or  testifying  as  aforesaid. 

§  861.  Mode  of  Proof  in  Common  Law  Actions. — The  mode  of 
proof  in  the  trial  of  actions  at  common  law  shall  be  by  oral  testi- 
mony and  examination  of  witnesses  in  open  court,  except  as  here- 
inafter provided. 

§  862.  Mode  of  Proof  in  Equity  and  Admiralty  Causes. — 
The  mode  of  proof  in  causes  of  equity  and  of  admiralty  and  mari- 
time jurisdiction  shall  be  according  to  rules  now  or  hereafter  pre- 
scribed by  the  Supreme  Court,  except  as  herein  specially  provided. 
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§  863.  Depositions  Db  Bens  Esse. — The  testimony  of  any  wit- 
ness may  be  taken  in  any  civil  cause  depending  in  a  district  or 
circuit  court  by  deposition  de  bene  esse^  when  the  witness  lives  at  a 
greater  distance  from  the  place  of  trial  than  one  hundred  miles, 
or  is  bound  on  a  voyage  to  sea,  or  is  about  to  go  out  of  the  United 
States,  or  out  of  the  district  in  which  the  case  is  to  be  tried,  and 
to  a  greater  distance  than  one  hundred  miles  from  the  place  of 
trial,  before  the  time  of  trial,  or  when  he  is  ancient  and  infinn. 
The  deposition  may  be  taken  before  any  judge  of  any  court  of 
the  United  States,  or  any  commissioner  of  a  circuit  court,  or  any 
clerk  of  a  district  or  circuit  court,  or  any  chancellor,  justice,  or 
judge  of  a  supreme  or  a  superior  court,  mayor  or  chief  magistrate 
of  a  city,  judge  of  a  county  court  or  court  of  common  pleas  of  any 
of  the  United  States,  or  any  notary  public,  not  being  of  counsel 
or  attorney  to  either  of  the  parties,  nor  interested  in  the  event  of 
the  cause.  Keasonable  notice  must  first  be  given  in  writing  by 
the  party  or  his  attorney  proposing  to  take  such  deposition,  to- 
the  opposite  party  or  his  attorney  of  record,  as  either  may  be 
nearest,  which  notice  shall  state  the  name  of  the  witness  and  the 
time  and  place  of  the  taking  of  his  deposition;  and  in  all  cases 
in  rem^  the  person  having  the  agency  or  possession  of  the  prop- 
erty at  the  time  of  seizure  shall  be  deemed  the  adverse  party,  un« 
til  a  claim  shall  have  been  put  in;  and  whenever,  by  reason  of  the 
absence  from  the  district  and  want  of  an  attorney  of  record  or 
other  reason,  the  giving  of  the  notice  herein  required  shall  be 
impracticable,  it  shall  be  lawful  to  take  such  depositions  as  there 
shall  be  urgent  necessity  for  taking,  upon  such  notice  as  any 
judge  authorized  to  hold  courts  in  such  circuit  or  district  shall 
think  reasonable  and  direct.  Any  person  may  be  compelled  to 
appear  and  depose  as  provided  by  this  section,  in  the  same  man- 
ner as  witness  may  be  compelled  to  appear  and  testify  in  court. 

§  864.  Mode  of  Taking  Depositions  De  Bene  Esse. — Every 
person  deposing,  as  provided  in  the  preceding  section,  shall  be 
cautioned  and  sworn  to  testify  the  whole  truth,  and  carefully  ex- 
amined. His  testimony  shall  be  reduced  to  writing  by  the  mag- 
istrate taking  the  deposition,  or  by  himself  in  the  magistrate's 
presence,  and  by  no  other  person,  and  shall,  after  it  has  been  re- 
duced to  writing,  be  subscribed  by  the  deponent. 

§  865.  Transmission  to  the  Court  of  Depositions  De  Bene 
Esse. — ^Every  deposition  taken  under  the  two  preceding  sections 
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shall  be  retained  by  the  magistrate  taking  it  until  he  deliverB  it 
with  his  own  hand  into  the  court  for  which  it  is  taken;  or  it  shall, 
together  with  a  certificate  of  the  reasons  as  aforesaid  of  taking  it 
and  of  the  notice,  if  any,  given  to  the  adverse  party,  be  by  him 
sealed  up  and  directed  to  such  court,  and  remam  under  his  seal 
until  opened  in  court.  But  unless  it  appears  to  the  satisfaction 
of  the  court  that  the  witness  is  then  dead,  or  gone  out  of  the 
United  States,  or  to  a  greater  distance  than  one  hundred  miles- 
from  the  place  where  the  court  is  sitting,  or  that,  by  reason  of 
age,  sickness,  bodily  infirmity,  or  imprisonment,  he  is  unable  to- 
travel  and  appear  at  court,  such  deposition  shall  not  be  used  in 
the  cause. 

§  866.  DEPOsmoNS  Undeb  a  Dedimus  Potestatum  and  In  Pee- 
PETUAM,  ETC. — In  any  case  where  it  is  necessary,  in  order  to  pre- 
vent a  failure  or  delay  of  justice,  any  of  the  courts  of  the  United 
States  may  grant  a  dedirrms potestatum  to  take  depositions  accord- 
ing to  common  usage;  and  any  circuit  court,  upon  application  to  it 
as  a  court  of  equity,  may,  according  to  the  usages  of  chancery,  di- 
rect depositions  to  be  taken  in  perjpetuam  rei  merrwriam^  if  they 
relate  to  any  matters  that  may  be  cognizable  in  any  court  of  the 
United  States.  And  the  provisions  of  sections  eight  hundred  and 
sixty-tliree,  eight  hundred  and  sixty-four,  and  eight  hundred  and 
sixty-five  shall  not  apply  to  any  deposition  to  be  taken  under  the 
authority  of  this  section. 

§  867.  Depositions  In  Perpetuam,  etc..  Admissible  at  Dis- 
CBETioN  OF  the  Couet. — Any  court  of  the  United  States  may,  in 
its  discretion,  admit  in  evidence  in  any  cause  before  it  any  de- 
position taken  in  jperpetuann  rei  merrwriam^  which  would  be  so 
admissible  in  a  court  of  the  State  wherein  such  cause  is  pending, 
according  to  the  laws  thereof. 

§  868.  Depositions  Undeb  a  Dedimus  Potestatum,  How 
Taken. — ^When  a  commission  is  issued  by  any  court  of  the  United 
States  for  taking  the  testimony  of  a  witness  named  therein  at  any 
place  within  any  district  or  Territory,  the  clerk  of  any  court  of 
the  United  States  for  such  district  or  Territory  shall,  on  the  appli- 
cation of  either  party  to  the  suit,  or  of  his  agent,  issue  a  subpoena 
for  such  witness,  commanding  him  to  appear  and  testify  before 
the  commissioner  named  in  the  commission,  at  a  time  and  place 
stated  in  the  subpcena;  and  if  any  witness,  after  being  duly  served 
with  such  subpcjena,  refuses  or  neglects  to  appear,  or,  after  appear- 
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ing,  refuses  to  testify,  not  being  privilegfed  from  giving  testi- 
mony, and  such  refusal  or  neglect  is  proven  to  the  satisfaction  of 
any  judge  of  the  court  whose  clerk  issues  such  subpcsna,  such 
judge  may  proceed  to  enforce  obedience  to  the  process,  or  punish 
the  disobedience,  as  any  court  of  the  United  States  may  proceed 
in  case  of  disobedience  to  process  of  subpoena  to  testify  issued  by 
such  court. 

§  869.  SuBPCENA  Duces  Tecum  Undeb  a  Dedimus  Potbstatum. 
— ^When  either  party  in  such  suit  applies  to  any  judge  of  a  United 
States  court  in  such  district  or  Territory  for  a  subpoena  command- 
ing a  witness,  therein  to  be  named,  to  appear  and  testify  before 
said  commissioner,  at  the  time  and  place  to  be  stated  in  the  sub- 
])cena,  and  to  bring  with  him  and  produce  to  such  commissioner 
any  paper  or  writing  or  written  instrument  or  book  or  other  docu- 
ment, supposed  to  be  in  the  possession  or  power  of  such  witness, 
and  to  be  described  in  the  subpoena,  such  judge,  on  being  satis- 
fied by  the  affidavit  of  the  person  applying,  or  otherwise,  that  there 
is  reason  to  believe  that  such  paper,  writing,  written  instrument, 
book,  or  other  document  is  in  the  possession  or  power  of  the  wit- 
ness, and  that  the  same,  if  produced,  would  be  competent  and 
material  evidence  for  the  party  applying  therefor,  may  order  the 
clerk  of  said  court  to  issue  such  subpoena  accordingly.  And  if 
the  witness,  after  being  served  with  such  subpoena,  fails  to  pro- 
duce to  the  commissioner,  at  the  time  and  place  stated  in  the 
subpoena,  any  such  paper,  writing,  written  instrument,  book,  or 
other  document,  being  in  his  possession  or  power,  and  described 
in  the  subpoena,  and  such  failure  is  proved  to  the  satisfaction  of 
said  judge,  he  may  proceed  to  enforce  obedience  to  said  process 
of  subpoena,  or  punish  the  disobedience  in  like  manner  as  any 
court  of  the  United  States  may  proceed  in  case  of  disobedience  to 
like  process  issued  by  such  court.  When  any  such  paper,  writ- 
ing, written  instrument,  book  or  other  document  is  produced  to 
such  commissioner,  he  shall,  at  the  cost  of  the  party  requiring  the 
same,  cause  to  be  made  a  correct  copy  thereof,  or  of  so  much 
thereof  as  shall  be  required  by  either  of  the  parties. 

§  870.  Witness  Under  a  Dedimus  Potestatum. — No  witness 
shall  be  required,  under  the  provisions  of  either  of  the  two  pre- 
.  ceding  sections,  to  attend  at  any  place  out  of  the  county  where 
he  resides,  nor  more  than  forty  miles  from  the  place  of  his  resi- 
dence, to  give  his  deposition;  nor  shall  any  witness  be  deemed 
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guilty  of  contempt  for  disobeying  any  subpoena  directed  to  him 
by  virtue  of  either  of  the  said  sections,  unless  his  fee  for  going 
to,  returning  from,  and  one  day's  attendance  at  the  place  of  exam- 
ination are  paid  or  tendered  to  him  at  the  time  of  the  service  of 
the  subpoena. 

§  871.  Depositions  m  District  of  Columbia  in  Suits  Pend- 
ing Elsewhere. — When  a  commission  to  take  the  testimony  of 
any  witness  found  within  the  District  of  Columbia,  to  be  used  in 
a  suit  depending  in  any  state  or  territorial  or  foreign  court,  is 
issued  from  such  court,  or  a  notice  to  the  same  effect  is  given 
according  to  its  rules  of  practice,  and  such  commission  or  notice 
is  produced  to  a  justice  of  the  supreme  court  of  said  district,  and 
due  proof  is  made  to  him  that  the  testimony  of  such  witness  is 
material  to  the  party  desiring  the  same,  the  said  justice  shall  issue 
a  summons  to  the  witness,  requiring  him  to  appear  before  the 
commissioners  named  in  the  commission  or  notice,  to  testify  in 
such  suit,  at  a  time  and  at  a  place  within  said  district  therein 
specified. 

§  872.  Same  Subject — ^When  no  Commission  nor  Notice. — 
When  it  satisfactorily  appears  by  affidavit  to  any  justice  of  the  su- 
preme court  of  the  District  of  Columbia,  or  to  any  commissioner 
for  taking  depositions  appointed  by  said  court, — 

First.  That  any  person  within  said  district  is  a  material  witness 
for  either  party  in  a  suit  pending  in  any  State  or  Territorial  or 
foreign  court; 

Second.  That  no  commission  or  notice  to  take  the  testimony  of 
such  witness  has  been  issued  or  given;  and 

Third.  That,  according  to  the  practice  of  the  court  in  which 
the  suit  is  pending,  the  deposition  of  a  witness  taken  without  the 
presence  and  consent  of  both  parties  will  be  received  on  the  trial 
or  hearing  thereof,  such  officer  shall  issue  his  summons,  requiring 
the  witness  to  appear  before  him  at  a  place  within  the  district, 
at  some  reasonable  time,  to  be  stated  therein,  to  testify  in  such 
suit. 

§  873.  Same  Manner  of  Takino  and  TRANSMrrnNo  the  Depo- 
sition.— Testimony  obtained  under  the  two  preceding  sections 
shall  be  taken  down  in  writing  by  the  officer  before  whom  the 
witness  appears,  and  shall  be  certified  and  transmitted  by  him  to 
the  court  in  which .  the  suit  is  pending,  in  such  manner  as  the 
practice  of  that  court  may  require.     If  any  person  refuses  or  neg- 
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lects  to  appear  at  the  time  and  place  mentioned  in  the  summons, 
or,  on  his  appearance,  refuses  to  testify,  he  shall  be  liable  to 
the  same  penalties  as  would  be  incurred  for  a  like  offense  on  the 
trial  of  a  suit. 

§  8Y4r.  Same  Subject — Witness  Fees. — ^Every  witness  appear- 
ing and  testifying  under  the  said  provisions  relating  to  the  Dis- 
trict of  Columbia  shall  be  entitled  to  receive  for  each  day's  attend- 
ance, from  the  party  at  whose  instance  he  is  summoned,  the 
fees  now  provided  by  law  for  each  day  he  shall  give  attend- 
ance. 

§  875.  Lettebs  Rogatory  From  United  States  Courts. — 
When  any  commission  or  letter  rogatory,  issued  to  take  the  testi- 
mony of  any  witness  in  a  foreign  country,  in  any  suit  in  which 
the  United  States  are  parties  or  have  an  interest,  is  executed  by 
the  court  or  the  commissioner  to  whom  it  is  directed,  it  shall  be 
returned  by  such  court  or  commissioner  to  the  minister  or  consul 
of  the  United  States  nearest  the  place  where  it  is  executed.  On 
receiving  the  same  the  said  minister  or  consul  shall  indorse  there- 
on a  certificate,  stating  when  and  where  tlie  same  was  received, 
and  that  the  said  deposition  is  in  the  same  condition  as  when  he 
received  it;  and  he  shall  thereupon  transmit  the  said  letter  or 
commission,  so  executed  and  certified,  by  mail,  to  the  clerk  of  the 
court  from  which  the  same  issued,  in  the  manner  in  which  his 
ofiicial  dispatches  are  transmitted  to  the  government.  And  the 
testimony  of  witnesses  so  taken  and  returned  shall  be  read  as  evi- 
dence on  the  trial  of  the  suit  in  which  it  was  taken,  without 
objection  as  to  the  method  of  returning  the  same.  (See  §§  4071, 
4074.) 

§  875  a.  Letters  Rogatory  From  Foreign  Courts. — When  let- 
ters rogatory  are  addressed  from  any  court  of  a  foreign  country 
to  any  circuit  court  of  the  United  States,  a  commissioner  of  such 
circuit  court  designated  by  such  court  to  make  tlie  examination 
of  the  witnesses  mentioned  in  said  letters  shall  have  power  to  com- 
pel the  witness  to  appear  and  depose  in  the  same  manner  as 
witnesses  may  be  compelled  to  appear  and  testify  in  courts.  19 
U.  S.  Stats.  241;  1  Sup.  Rev.  Stats.  266. 

§  876.  Subpoenas  for  Witnesses  to  Run  into  Another  Dis- 
trict.— Subpoenas  for  witnesses  who  are  required  to  attend  a 
court  of  the  United  States,  in  any  district,  may  run  into  any  other 
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district;  provided,  that  in  civil  causes  the  witnesses  living  out  of 
the  district  in  which  the  court  is  held  do  not  live  at  a  greater 
distance  than  one  hundred  miles  from  the  place  of  holding  the 
same. 

§  877.  WrrNEssES — ^Fobm  of  a  Subp<ena — Attesdajsioe. — ^Wit- 
nesses who  are  required  to  attend  any  term  of  a  circuit  or  district 
court  on  the  part  of  the  United  States  shall  be  subpoenaed  to  at- 
tend to  testify  generally  on  their  behalf,  and  not  to  depart  the 
court  without  leave  thereof,  or  of  the  district  attorney;  and  under 
such  process  they  shall  appear  before  the  grand  or  petit  jury,  or 
both,  as  they  may  be  required  by  the  court  or  district  attorney. 

§  878.  Witnesses  in  Behalf  of  Indigent  Defendants  in 
Obiminal  Cases. — Whenever  any  person  indicted  in  a  court  of 
the  United  States  makes  affidavit,  setting  forth  that  there  are 
witnesses  whose  evidence  is  material  to  his  defense;  that  he  can- 
not safely  go  to  trial  without  them;  what  he  expects  to  prove  by 
each  of  them;  that  they  are  within  the  district  in  which  the  court 
is  held,  or  within  one  hundred  miles  of  the  place  of  trial;  and 
that  he  is  not  possessed  of  sufficient  means,  and  is  actually  un- 
able to  pay  the  fees  of  such  witnesses, — ^the  court  in  term,  or  any 
judge  thereof  in  vacation,  may  order  that  such  witnesses  be  sub- 
poenaed if  found  within  the  limits  aforesaid.  In  such  case  the 
costs  incurred  by  the  process  and  the  fees  of.  the  witnesses  shall 
be  paid  in  the  same  manner  that  similar  costs  and  fees  are  paid 
in  case  of  witnesses  subpoenaed  in  behalf  of  the  United  States. 

§  879.  Keoognizance  of  Witnesses  at  the  Hearing  of 
Ohasges  in  Criminal  Cases. — Any  judge  or  other  officer  who 
may  be  authorized  to  arrest  and  imprison,  or  bail  persons  charged 
witii  any  crime  or  offense  against  the  United  States  may,  at  the 
hearing  of  any  such  charge,  require  of  any  witness  produced 
against  the  prisoner,  on  pain  of  imprisonment,  a  recognizance, 
with  or  without  sureties,  in  his  discretion,  for  his  appearance  to 
testify  in  the  case.  And  where  the  crime  or  offense  is  charged 
to  have  been  committed  on  the  high  seas,  or  elsewhere,  within 
the  admiralty  and  maritime  jurisdiction  of  the  United  States,  he 
may,  in  his  discretion,  require  a  like  recognizance,  with  such 
sureties  as  he  may  deem  necessary,  of  any  witness  produced  in 
behalf  of  the  accused,  whose  testimony  in  his  opinion  Ib  import- 
ant, and  is  in  danger  of  being  otherwise  lost. 
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§  880.  Ykrmont — ^Reooonizanoe  of  Witkesses,  How  Takbw. — 
In  the  district  of  Yermont  all  recognizances  of  witnesses,  taken 
by  any  magistrate  in  said  district,  for  their  appearance  to  testify 
in  any  case  cognizable  either  in  the  district  or  circuit  court  there- 
of, shall  be  to  the  circuit  court  next  thereafter  to  be  held  in  the 
said  district. 

§  881.  Recognizance  of  WriNESSBS  Reqtjibed  at  any  Time 
ON  Application  of  District  Attobnby. — Any  judge  of  the 
United  States,  on  the  application  of  a  district  attorney,  and  on 
being  satisfied  by  proof  that  the  testimony  of  any  person  is  com- 
petent and  will  be  necessary  on  the  trial  of  any  <uiminal  proceed- 
ing in  which  the  United  States  are  parties  or  are  interested,  may 
compel  such  person  to  give  recognizance,  with  or  without  sure- 
ties, at  his  discretion,  to  appear  to  testify  therein;  and  for  that 
purpose  may  issue  a  warrant  against  such  person,  under  his  hand, 
with  or  without  seal,  directed  to  the  marshal  or  other  officer  au- 
thorized to  execute  process  in  behalf  of  the  United  States,  to  ar- 
rest and  bring  before  him  such  person.  If  the  person  so  arrested 
neglects  or  refuses  to  give  recognizance  in  the  manner  required,, 
the  judge  may  issue  a  warrant  of  commitment  against  him,  and 
the  officer  shall  convey  him  to  the  prison  mentioned  therein. 
And  the  said  person  shall  remain  in  confinement  until  he  is  re- 
moved to  the  court  for  the  purpose  of  giving  his  testimony,  or 
until  he  gives  the  recognizance  required  by  said  judge.  See 
§848. 

§  882.  Copies  of  Depabtmbnt  Records  and  Papers. — Copies 
of  any  books,  records,  papers,  or  documents  in  any  of  the  execu- 
tive departments,  authenticated  under  the  seals  of  such  depart- 
ments, respectively,  shall  be  admitted  in  evidence  equally  with 
the  originals  thereof. 

§  883.  Copies  of  Records,  etc.,  in  Office  of  SoLicrroR  of 
THE  Treasury. — Copies  of  any  documents,  records,  books,  or 
papers  in  the  office  of  the  solicitor  of  the  treasury,  certified  by 
him  under  the  seal  of  his  office,  or,  when  his  office  is  vacant,  by 
the  officer  acting  as  solicitor  for  the  time,  shall  be  evidence 
equally  with  the  originals. 

§  884.  Instruments,  etc.,  of  Comptroller  of  the  Currency. — 
Every  certificate,  assignment,  and  conveyance  executed  by  the 
comptroller  of  the  currency,  in  pursuance  of  law,  and  sealed  with 
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his  seal  of  office,  shall  be  received  in  evidence  in  all  places  and 
courts;  and  all  copies  of  papers  in  his  office,  certified  by  him  and 
authenticated  bj  the  said  seal,  shall  in  all  cases  be  evidence  equally 
with  the  originals.  An  impression  of  such  seal  directly  on  the 
paper  shall  be  as  valid  as  if  made  on  wax  or  wafer* 

§  885.  Okganization  Certificates  of  National  Banks. — 
Copies  of  the  organization  certificate  of  any  national  banking  as- 
sociation, duly  certified  by  the  comptroller  of  the  currency,  and 
authenticated  by  his  seal  of  office,  shall  be  evidence  in  all  courts 
and  places  within  the  jurisdiction  of  the  United  States  of  the  ex- 
istence of  the  association,  and  of  every  matter  which  could  be 
proved  by  the  production  of  the  original  certificate.     See  §  5135. 

§  886.  Tbansobipts  fbom  Books,  etc.,  of  the  Treasury. — 
When  suit  is  brought  in  any  case  of  delinquency  of  a  revenue  of- 
ficer, or  other  person  accountable  for  public  money,  a  transcript 
from  the  books  and  proceedings  of  the  treasury  department,  certi- 
fied by  the  register  and  authenticated  under  the  seal  of  the  de- 
partment, or,  when  the  suit  involves  the  accounts  of  the  war  or 
navy  departments,  certified  by  the  auditors  respectively  charged 
with  the  examination  of  those  accounts,  and  authenticated  under 
the  seal  of  the  treasury  department,  shall  be  admitted  as  evi- 
dence, and  the  court  trying  the  cause  shall  be  authorized  to  grant 
judgment  and  award  execution  accordingly.  And  all  copies  of 
bonds,  contracts,  or  other  papers  relating  to,  or  connected  with, 
the  settlement  of  any  account  between  the  United  States  and  an 
individual,  when  certified  by  the  register,  or  by  such  auditor,  as 
the  case  may  be,  to  be  true  copies  of  the  originals  on  file,  and  au- 
thenticated under  the  seal  of  the  department,  may  be  annexed 
to  such  transcripts,  and  shall  have  equal  validity,  and  be  entitled 
to  the  same  degree  of  credit  which  would  be  due  to  the  origiaal 
papers,  if  produced  and  authenticated  in  court;  provided,  that 
where  suit  is  brought  upon  a  bond  or  other  sealed  instrument, 
and  the  defendant  pleads  non  e%t fixctum^  or  makes  his  motion  to 
the  court,  verifying  such  plea  or  motion  by  his  oath,  the  court 
may  take  the  same  into  consideration,  and  if  it  appears  to  be 
necessary  for  the  attainment  of  justice,  may  require  the  produc- 
tion of  the  original  bond,  contract,  or  other  paper  specified  in 
such  affidavit. 

§  887.  Transcripts  from  Books  of  the  Treasury. — Upon  the 
trial  of  an  indictment  against  any  person  for  embezzling  public 
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moneys,  it  shall  be  sufficient  evidence,  for  the  purpose  of  showing 
a  balance  against  such  person,  to  produce  a  transcript  from  the 
books  and  proceedings  of  the  treasury  department,  as  provided  by 
the  preceding  section. 

§  888.  Copies  of  Retubns  in  Retuens  Office. — ^A  copy  of  any 
return  of  a  contract  returned  and  filed  in  the  returns  office  of  the 
department  of  the  interior,  as  provided  by  law,  when  certified  by 
the  clerk  of  the  said  office  to  be  full  and  complete,  and  when 
authenticated  by  the  seal  of  the  department,  shall  be  evidence  in 
Any  prosecution  against  any  officer  for  falsely  and  corruptly  swear- 
ing to  the  affidavit  required  by  law  to  be  made  by  such  officer  in 
making  his  return  of  any  contract,  as  required  by  law,  to  said 
returns  office.     (See  §  3744.) 

§  889.  Copies  of  Postoffioe  Reoobds. — Copies  of  the  quarter- 
ly returns  of  postmasters,  and  of  any  papers  pertaining  to  the 
accounts  of  the  office  of  the  sixth  auditor,  and  transcripts  from 
the  money  order  account-books  of  the  postoffice  department,  when 
certified  by  the  sixth  auditor  under  the  seal  of  his  office,  shall  be 
admitted  as  evidence  in  the  courts  of  the  United  States,  in  civil 
suits  and  criminal  prosecutions;  and  in  any  civil  suit,  in  case  of 
delinquency  of  any  postmaster  or  contractor,  a  statement  of  the 
account,  certified  as  aforesaid,  shall  be  admitted  in  evidence,  and 
the  court  shall  be  authorized  thereupon  to  give  judgment  and 
award  execution,  subject  to  the  provisions  of  law  as  to  proceed- 
ings in  such  civil  suits. 

§  890.  Copies  of  Statements  of  Demands  by  Postoffice  De- 
partment.— In  all  suits  for  the  recovery  of  balances  due  from 
postmasters,  a  copy,  duly  certified  under  the  seal  of  the  sixth  audi- 
tor, of  the  statement  of  any  postmaster,  special  agent,  or  other 
person,  employed  by  the  Postmaster-General  or  the  auditor  for 
that  purpose,  that  he  has  mailed  a  letter  to  such  delinquent  post- 
master at  the  office  where  the  indebtedness  accrued,  or  at  his  last 
usual  place  of  abode;  that  a  sufficient  time  has  elapsed  for  said 
letter  to  have  reached  its  destination  in  the  ordinary  course  of  the 
mail;  and  that  payment  of  such  balance  has  been  received,  within 
the  time  designated  in  his  instructions, — shall  be  received  as  suf- 
iicient  evidence  in  the  courts  of  the  United  Stat^  or  other  courts, 
tliat  a  demand  has  been  made  upon  the  delinquent  postmaster; 
but  when  the  account  of  a  late  postmaster  has  been  once  adjusted 
and  settled,  and  a  demand  has  been  made  for  the  balance  appear^ 
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ing  to  be  dne,  and  afterwards  allowances  are  made  or  credits  en- 
tered, it  shall  not  be  necessary  to  make  a  further  demand  for  the 
new  balance  found  to  be  due. 

§  891.  Copies  of  Records,  etc.,  of  General  Land  Office. — 
Copies  of  any  records,  books,  or  papers  in  the  general  land  office, 
Authenticated  by  the  seal  and  certified  by  the  commissioner  there- 
of, or  when  his  office  is  vacant,  by  the  principal  clerk,  shall  be 
evidence  equally  with  the  originals  thereof.  And  literal  exempli- 
^cations  of  any  such  records  shall  be  held,  when  so  introduced  in 
-evidence,  to  be  of  the  same  validity  as  if  the  names  of  the  officers 
signing  and  countersigning  the  same  had  been  fully  inserted  in 
fiuch  record.     (See  §§  2469,  2470.) 

§  892.  Copies  of  Keoords,  etc.,  of  Patent  Office. — ^Written 
or  printed  copies  of  any  records,  books,  papers,  or  drawings  be- 
longing to  the  patent  office,  and  of  letters-patent,  authenticated 
by  the  seal  and  certified  by  the  commissioner  or  acting  commis- 
sioner thereof,  shall  be  evidence  in  all  cases  wherein  the  originals 
could  be  evidence;  and  any  person  making  application  therefor, 
and  paying  the  fee  required  by  law,  shall  have  certified  copies 
thereof. 

§  893.  Copies  of  Foreign  Letters-Patent.  —  Copies  of  the 
specifications  and  drawings  of  foreign  letters-patent,  certified  as 
provided  in  the  preceding  section,  shall  be  prima  facie  evidence 
of  the  fact  of  the  granting  of  such  letters-patent,  and  of  the  date 
and  contents  thereof. 

§  894.  Printed  Copies  of  Specifications  and  Drawings  of 
Patents. — The  printed  copies  of  specifications  and  drawings  of 
patents,  which  the  commissioner  of  patents  is  authorized  to  print 
for  gratuitous  distribution,  and  to  deposit  in  the  capitols  of  the 
states  and  territories,  and  in  the  clerks'  offices  of  the  district 
courts,  shall,  when  certified  by  him,  and  authenticated  by  the  seal 
of  his  office,  be  received  in  all  courts  as  evidence  of  all  matters 
therein  contained. 

§  895.  Extracts  from  the  Journals  of  Congress. — Extracts 
from  the  journals  of  the  Senate,  or  of  the  House  of  Representa- 
tives, and  of  the  executive  journal  of  the  Senate  when  the  injunc- 
tion of  secrecy  is  removed,  certified  by  the  secretary  of  the  Senate 
or  by  the  clerk  of  the  House  of  Representatives,  shall  be  admitted 
as  evidence  in  the  courts  of  the  United  States  and  shall  have  the 
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same  force  and  effect  as  the  originals  would  have  if  produced  and 
authenticated  in  court. 

§  896.  Copies  of  Begobds,  eto.,  is  Offioes  of  United  States 
Consuls,  etc. — Copies  of  all  official  documents  and  papers  in  the 
office  of  any  consul,  vice-consul,  or  commercial  agent  of  the  United 
States,  and  of  all  official  entries  in  the  books  or  records  of  any 
such  office,  certified  under  the  hand  and  seal  of  such  officer,  shall 
be  admitted  in  evidence  in  the  courts  of  the  United  States.  (See 
§  1707.) 

§  897.  Books  and  Papers  in  Offices  of  Ceetain  Distbiots. — 
The  transcripts  into  new  books  made  by  the  clerks  of  the  district 
courts  in  the  several  districts  of  Texas,  Florida,  Wisconsin,  Min- 
nesota, Iowa,  and  Kansas,  in  pursuance  of  the  Act  of  June  twenty- 
seventh,  eighteen  hundred  and  sixty-four,  chapter  one  hundred 
and  sixty-five,  from  the  records  and  journals  transferred  by  them 
respectively  under  the  said  act  to  the  clerks  of  the  circuit  courts 
in  said  districts,  when  certified  by  the  clerks  respectively  making 
the  same  to  be  full  and  true  copies  from  the  original  books,  shall 
have  the  same  force  and  ejSect  as  records  as  the  originals.  And 
the  certificates  of  the  clerks  of  said  circuit  courts  respectively  of 
transcripts  of  any  of  the  books  or  papers  transferred  to  them  shall 
be  received  in  evidence  with  the  like  effect  as  if  made  by  the 
clerk  of  the  court  in  which  the  proceedings  were  had. 

§  898.  Transcribed  Eeoords,  North  Carolina. — The  trans- 
cripts Into  new  books  made  by  the  clerks  of  the  circuit  and  dis- 
trict courts  for  the  western  district  of  North  Carolina,  in  pursu- 
ance of  the  Act  of  June  four,  eighteen  hundred  and  seventy-two, 
chapter  two  hundred  and  eighty-two,  when  certified  by  the 
clerks  respectively  making  the  same  to  be  full  and  true  copies 
from  the  original  books,  shall  have  the  same  force  and  effect  as 
records  as  the  originals.  And  the  certificates  of  the  clerks  of 
said  circuit  and  district  courts  respectively  of  transcripts  of  any 
of  the  said  transcribed  records  shall  also  be  received  in  evidence, 
with  the  like  effect  as  if  made  by  the  proper  clerk  from  the  orig- 
inals from  which  such  records  were  transcribed. 

§  899.  When  Original  Kegords  are  Lost  or  Destroyed. — 
When  the  record  of  any  judgment,  decree,  or  other  proceeding  of 
any  court  of  the  United  States  is  lost  or  destroyed,  any  party  or 
person  interested  therein  may,  on  application  to  such  court,  and 
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on  showing  to  its  satisfaction  that  the  same  was  lost  or  destroyed 
without  his  fault,  obtain  from  it  an  order  authorizing  such  defect 
to  be  supplied  by  a  duly  certified  copy  of  the  original  record, 
where  the  same  can  be  obtained;  and  such  certified  copy  shall 
thereafter  have  in  all  respects  the  same  effect  as  the  original  rec- 
ord would  have  had. 

§  900.  Lost  Beoobds. — ^When  any  such  record  is  lost  or  de- 
stroyed, and  the  defect  cannot  be  supplied  as  provided  in  the 
preceding  section,  any  party  or  person  interested  therein  may 
make  a  written  apphcation  to  the  court  to  which  the  record  be- 
longed, verified  by  af&davit,  showing  such  loss  or  destruction; 
that  the  same  occurred  without  his  fault  or  neglect;  that  certified 
copies  of  such  record  cannot  be  obtained  by  him;  and  showing 
also  the  substance  of  the  record  so  lost  or  destroyed,  and  that  the 
loss  or  destruction  thereof,  unless  supplied,  will  or  may  result  in 
damage  to  him.  The  court  shall  cause  said  application  to  be  en- 
tered of  record,  and  a  copy  of  it  shall  be  served  personally  upon 
every  person  interested  therein,  together  with  written  notice  that 
on  a  day  therein  stated,  which  shall  not  be  less  than  sixty  days 
after  such  service,  said  application  will  be  heard;  and  if,  upon 
such  hearing,  the  court  is  satisfied  that  the  statements  contained 
in  the  application  are  true,  it  shall  make  and  cause  to  be  entered 
of  record  an  order  reciting  the  substance  and  effect  of  said  lost  or 
destroyed  record.  Said  order  shall  have  the  same  effect,  so  far 
as  concerns  the  party  or  person  making  such  application  and  the 
persons  served  as  above  provided,  but  subject  to  intervening 
rights,  which  the  original  record  would  have  had  if  the  same  had 
not  been  lost  or  destroyed. 

§  901.  Lost  Recxjrds. — ^When  any  cause  has  been  removed  to 
the  supreme  court,  and  the  original  record  thereof  is  afterwards 
lost,  a  duly  certified  copy  of  the  record  remaining  in  said  court 
may  be  filed  in  the  court  from  which  the  cause  was  removed,  on 
motion  of  any  party  or  person  claiming  to  be  interested  therein; 
and  the  copy  so  filed  shall  have  the  same  effect  as  the  original 
record  would  have  had  if  the  same  had  not  been  lost  or  destroyed. 

§  902.  In  Proceedings  to  Restore  Lost  or  Destroyed  Rec- 
ords— Notice. — In  any  proceedings  in  conformity  with  law  to 
restore  the  records  of  any  court  of  the  United  States  which  have 
or  may  be  hereafter  lost  or  destroyed,  the  notice  required  may  be 
served  on  any  nonresident  of  the  district  in  which  such  court  is 
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held  anywhere  within  the  jurisdiction  of  the  United  States  or  in 
any  foreign  country;  the  proof  of  service  of  such  notice,  if  made 
in  a  foreign  country,  to  be  certified  by  a  minister  or  consul  of  the 
United  States  in  such  country,  under  his  otBcial  seal.  20  U.  S* 
Stats.  277;  1  Sup.  Rev.  Stats.  403. 

§  903.  Force  and  Effect  of  Papers  Restored  or  Supplied. — 
A  certified  copy  of  the  oflicial  return,  or  any  other  ofiicial  paper 
of  the  United  States  attorney,  marshal,  or  clerk,  or  other  certify- 
ing  or  recording  officer  of  any  court  of  the  United  States,  made 
in  pursuance  of  law,  and  on  file  in  any  department  of  the  govern- 
ment, relating  to  any  cause  or  matter  to  which  the  United  States 
was  a  party  in  any  such  court,  the  record  of  which  has  been  or 
may  be  lost  or  destroyed,  may  be  filed  in  the  court  in  which  it 
appertains,  and  shall  have  the  same  force  and  effect  as  if  it  were 
an  original  report,  return,  paper,  or  other  document  made  to  or 
filed  in  such  court;  and  in  any  case  in  which  the  names  of  the 
parties  and  the  date  and  amount  of  judgment  or  decree  shall  ap- 
pear from  such  return,  paper,  or  document,  it  shall  be  lawful  for 
the  court  in  which  they  are  filed  to  issue  the  proper  process  to 
enforce  such  decree  or  judgment,  in  the  same  manner  as  if  the 
original  record  remained  in  said  court.  And  in  all  cases  where 
any  of  the  files,  papers,  or  records  of  any  court  of  the  United 
States  have  been  or  shall  be  lost  or  destroyed,  the  files,  records, 
and  papers  which,  pursuant  to  law,  may  have  been  or  may  be  re- 
stored or  supplied  in  place  of  such  records,  files  and  papers,  shall 
have  the  same  force  and  effect,  to  all  intents  and  purposes,  as  the 
originals  thereof  would  have  been  entitled  to.  20  U.  S.  Stats. 
277;  1  Sup.  Rev.  Stat.  403. 

§  904.  Compensation  of  Clerks  and  Attorneys. — That  when- 
ever any  of  the  records  or  files  in  which  the  United  States  are 
interested  of  any  court  of  the  United  States  have  been  or  may 
be  destroyed,  it  shall  be  the  duty  of  the  attorney  of  the  United 
States  for  the  district  or  court  to  which  such  files  and  records  be- 
long, so  far  as  the  judges  of  such  courts  respectively  shall  deenj 
it  essential  to  the  interests  of  the  United  States  that  such  records 
and  files  be  restored  or  supplied,  to  take  such  steps,  under  the 
direction  of  said  judges,  as  may  be  necessary  to  effect  such  res- 
toration or  substitution,  including  such  dockets,  indices,  and 
other  books  and  papers  as  said  judges  shall  think  proper.  Said 
judges  may  direct  the  performance,  by  the  clerks  of  said  courts- 
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respectively  and  by  the  United  States  attorneys,  of  any  duties 
incident  thereto;  and  said  clerks  and  attorneys  shall  be  allowed 
such  compensation  for  services  in  the  matter  and  for  lawful  dis- 
bursements as  may  be  approved  by  the  Attorney-General  of  the 
United  States,  upon  a  certificate  by  the  judges  of  said  courts  stat- 
ing that  such  claim  for  services  and  disbursements  is  just  and 
reasonable;  and  the  sum  so  allowed  shall  be  paid  out  of  the  judi- 
ciary fund.     20  U.  S.  Stat.  277;  1  Sup.  Rev.  Stat.  404. 

§  904.  Authentication  of  Legislative  Acts  and  Proof  of 
Judicial  Proceedinos  of  States,  etc. — The  Acts  of  the  Legisla- 
ture of  any  State  or  Territory,  or  of  any  country  subject  to  the 
jurisdiction  of  the  United  States,  shall  be  authenticated  by  having 
the  seals  of  such  State,  Territory  or  country  afiixed  thereto.  The 
records  and  judicied  proceedings  of  the  courts  of  any  State  or  Ter- 
ritory, or  of  any  such  country,  shall  be  proved  or  admitted  in  any 
other  court  within  the  United  States,  by  the  attestation  of  the 
clerk  and  the  seal  of  the  court  annexed,  if  there  be  a  seal,  together 
with  a  certificate  of  the  judge,  chief  justice,  or  presiding  magis- 
trate that  the  said  attestation  is  in  due  form.  And  the  said 
records  and  judicial  proceedings  so  authenticated  shall  have  such 
faith  and  credit  given  to  them  in  every  court  within  the  United 
States  as  they  have  by  law  or  usage  in  the  courts  of  the  states* 
from  which  they  were  taken. 

§  905.  Proofs  of  Records,  etc..  Kept  in  Offices  not  Per- 
taining TO  Courts. — All  records  and  exemplifications  of  books, 
which  may  be  kept  in  any  public  oflice  of  any  State  or  Territory,, 
or  of  any  country  subject  to  the  jurisdiction  of  the  United  States,. 
not  appertaining  to  a  court,  shall  be  proved  or  admitted  in  any 
court  or  office  in  any  other  State  or  Territory,  or  in  any  such 
country,  by  the  attestation  of  the  keeper  of  the  said  records  or 
books,  and  the  seal  of  his  office  annexed,  if  there  be  a  seal,  to- 
gether with  a  certificate  of  the  presiding  justice  of  the  court  of 
the  county,  parish,  or  district  in  which  such  office  may  be  kept,  or 
of  the  governor,  or  secretary  of  state,  the  chancellor  or  keeper  of 
the  great  seal,  of  the  State  or  Territory  or  country,  that  the  said 
attestation  is  in  due  form,  and  by  the  proper  officers.  If  the  said 
certificate  is  given  by  the  presiding  justice  of  a  court  it  shall  be 
further  authenticated  by  the  clerk  or  prothonotary  of  the  said 
court,  who  shall  certify,  under  his  hand  and  seal  of  his  office,  that 
the  said  presiding  justice  is  duly  commissioned  and  qualified;  or,  if 
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given  by  such  governor,  secretary,  chancellor,  or  keeper  of  the 
great  seal,  it  shall  be  under  the  great  seal  of  the  State,  Territoiy, 
or  country  aforesaid  in  which  it  is  made.  And  the  said  records 
and  exemplifications,  so  authenticated,  shall  have  such  faith  and 
credit  given  to  them  in  every  court  and  office  within  the  United 
States  as  they  have  by  law  or  usage  in  the  courts  or  offices  of  the 
State,  Territory,  or  country,  as  aforesaid,  from  which  they  are 
taken. 

§  907.  Copies  of  Foreign  Becords,  etc..  Land  Titles. — It 
shall  be  lawful  for  any  keeper  or  person  having  the  custody  of 
laws,  judgments,  orders,  decrees,  journals,  correspondence,  or  other 
public  documents  of  any  foreign  government  or  its  agents,  relat- 
ing to  the  title  of  lands  claimed  by  or  under  the  United  States,  on 
the  application  of  the  head  of  one  of  the  departments,  the  solicitor 
of  the  treasury,  or  the  commissioner  of  the  general  land  office,  to 
authenticate  copies  thereof  under  his  hand  and  seal,  and  to  certify 
them  to  be  correct  and  true  copies  of  such  laws,  judgments,  orders, 
decrees,  journals,  correspondence,  or  other  public  documents, 
respectively;  and  when  such  copies  are  certified  by  an  American 
minister  or  consul,  under  his  hand  and  seal  of  office,  to  be  true 
copies  of  the  originals,  they  shall  be  sealed  up  by  him  and  returned 
to  the  solicitor  of  the  treasury,  who  shall  file  them  in  his  office,  and 
cause  them  to  be  recorded  in  a  book  to  be  kept  for  that  purpose. 
A  copy  of  any  such  law,  judgment,  order,  decree,  journal,  corres- 
pondence, or  other  public  document,  so  filed,  or  of  the  same  so 
recorded  in  said  book,  may  be  read  in  evidence  in  any  court  where 
the  title  to  land  claimed  by  or  under  the  United  States  may 
come  into  question,  equally  with  the  originals. 

§  908.  Little  and  Brown's  Edition  of  the  Statutes. — ^The 
edition  of  the  laws  and  treaties  of  the  United  States,  published  by 
Little  ife  Brown,  shall  be  competent  evidence  of  the  several  public 
and  private  acts  of  Congress,  and  of  the  several  treaties  therein 
contained,  in  all  the  courts  of  law  and  equity  and  of  maritime 
jurisdiction,  and  in  all  the  tribunals  and  public  offices  of  the 
United  States,  and  of  the  several  States,  without  any  further 
proof  or  authentication  thereof. 

§  908a.  Printed  Copies  of  Statutes  to  be  Evidence. — That  the 
said  printed  copies  of  the  said  acts  of  each  session  and  of  the  said 
bound  copies  of  the  acts  of  each  Congress  shall  be  legal  evidence 
of  the  laws  and  treaties  therein  contained,  in  all  the  courts  of  the 
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Viuted  States  and  of  the  several  states  therein.    18  U.  S.  Stats. 
^^4;  1  Sup.  Eev.  Stats.  52. 

§  908}.  Sbyised  Statutes  of  the  United  States. — The  publi- 
cation herein  authorized  shall  be  taken  to  be  prima  facie  evidence 
of  the  laws  therein  contained  in  all  the  courts  of  the  United  States, 
and  of  the  several  states  and  territories  therein ;  but  shall  not 
preclude  reference  to,  nor  control,  in  case  of  any  discrepancy,  the 
effect  of  any  original  act  as  passed  by  Congress;  provided  that 
nothing  herein  contained  shall  be  construed  to  change  or  alter  any 
existing  law.     21  U.  S.  Stats.  380;  1  Sup.  Rev.  Stats.  582. 

§  909.  Bubden  of  Pboof  When  it  Lies  on  Claimant  in  Seiz- 
ure Cases. — In  suits  or  information  brought,  where  any  seizure 
is  made  pursuant  to  any  act  providing  for  or  regulating  the  col- 
lection of  duties  on  imports  or  tonnage,  if  the  property  is  claimed 
by  any  person,  the  burden  of  proof  shall  lie  upon  such  claimant; 
provided,  that  probable  cause  is  shown  for  such  prosecution,  to  be 
judged  of  by  the  court. 

§  910.  PossEssoBY  Actions  fob  Rboovehy  of  Mining  Tftles. 
— "No  possessory  action  between  persons,  in  any  court  of  the 
United  States,  for  the  recovery  of  any  mining  title,  or  for  dam- 
ages to  any  such  title,  shall  be  affected  by  the  fact  that  the  para- 
mount title  to  the  land  in  which  such  mines  lie  is  in  the  United 
States;  but  each  case  shall  be  adjudged  by  the  law  of  possession. 
60 
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FRAUDULENT  TRANSFERS. 

§  368.  Fraud  Defined  and  Illustrated, 

a.  Incidents  and  Indicia  of  Fraud. 

b.  What  Must  be  Shown. 

c.  Declarations^  When  Binding. 

d.  Fraudulent  Intent. 

e.  Fraud  in  Law  and  in  Fact,  Distinction, 
t.  Evidence  Required. 

g.  Liberality  in  the  Admission  of  Evidence. 
h.  Degree  of  Evidence  Required. 
i.  Burden  of  Proof. 

369.  Indications  of  Fraudulent  Transfer. 

370.  Presumptions  in  Oases  of  Fraud. 

a.  Fraudulent  Intent  not  Presumed. 

b.  Kinds  of  Presumptions. 

371.  Declarations  of  Parties. 

a.  When  Receivable. 

b.  Conspiracy  Must  First  ie  Established. 

372.  Grounds  for  Setting  Aside  Transfer. 

a.  Equity  Jurisdiction. 

b.  Competency  of  Evidence  to  Show  Fraud. 

c.  Entire  Transaction  May  be  Shoum. 

373.  W7ien  Trust  May  be  Established. 

374.  Fraudulent  Intent  and  Design. 

a.  Cannot  Allege  His  Own  Fraud. 

b.  Allegations  Must  be  Specific. 

c.  Tfie  Ttveed  Ring  Case. 

d.  Law  and  Equity  Rules  of  Proof  the  Same. 

e.  Miscellaneous  Authorities. 

375.  Conditions  Necessary  to  Sustain  Charge  of  Fraud. 

§  868.  Fraud  Defined  and  Illustrated. 

a.  Incidents  and  Indicia  of  Fraud. — ^The  fertility  of  man's, 
invention  in  devising  new  schemes  of  fraud  is  so  great,  that  conrta 
have  declined  to  embrace  in  one  formula  all  its  varieties  of  form 
and  color,  reserving  to  themselves  the  liberty  to  deal  with  it  under 
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whatever  form  it  may  present  itself.  As  new  devices  of  fraud 
are  invented,  they  will  be  met  with  new  correctives.  All  surprise, 
trick,  cunning,  dissembling  and  other  unfair  way  that  is  used  to 
cheat  anyone  is  considered  as  a  fraud.  Any  false  statement  know- 
ingly made,  with  a  view  to  induce  another  to  alter  his  condition, 
and  thereby  altering  it,  is  a  fraud  in  law.  Mv/rray  v.  Jfonn,  2 
Exch.  538.  Nor  is  it  necessary  that  the  former  should  be  bene- 
fited by  the  fraud,  or  collude  with  him  who  is.  Paisley  v.  Free- 
man, 3  T.  R.  51,  2  Smith,  Lead.  Cas.  (4th  Am.  ed.)  55.  Fraud 
usually  consists  in  either  the  misrepresentation  or  concealment  by 
a  person  of  a  material  fact,  peculiarly  within  his  knowledge,  in 
consequence  of  which  a  delusion  exists  in  the  mind  of  another; 
or  using  a  device  naturally  calculated  to  lull  the  suspicions  of  a 
careful  man,  and  induce  him  to  forego  the  inquiry  into  a  matter 
upon  which  the  other  party  has  information,  although  such  infor- 
mation is  not  exclusively  within  his  reach.  If  untrue  in  fact,  and 
not  believed  by  himself  to  be  true,  and  made  for  a  fraudulent 
purpose,  the  representation  is  a  fraud.  Smith  v.  Hodeon,  4  T. 
R.  211, 2  Smith,  Lead.  Cas.  (4th  Am.  ed.)  81,  83.  Fraud  is  avail- 
able as  a  defense  to  any  demand  or  cause  of  action  at  the  instance 
of  the  guilty  party.    McAdam,  Landlord  and  Tenant,  §  72. 

Fraud  consists  in  deception  practiced  in  order  to  induce  another 
to  part  with  property  or  surrender  some  legal  right,  and  which 
accomplishes  tlie  end  desii*ed.  Alexander  v.  Churchy  1  New  Eng. 
Rep.  824,  53  Conn.  561. 

To  constitute  actual  fraud  between  two  or  more  persons,  to  the 
prejudice  of  a  third,  contrivance  and  design  to  injure  such  third 
person  by  depriving  him  of  some  right,  or  otherwise  impairing  it, 
must  be  shown.  Canard  v.  NicoU,  29  U.  S.  4  Pet.  291,  7  L.  ed. 
862;  United  States  v.  Arredondo,  31  U-  S.  6  Pet.  691,  8  L.  ed. 
547. 

"Fraud,"  as  used  in  the  section  of  the  Bankrupt  Law  which  pro- 
vides that  "  no  debt  created  by  fraud  shall  be  discharged  in  bank- 
raptcy,"  means  positive  fraud,  or  fraud  in  fact,  involving  moral 
turpitude  or  intentional  wrong,  and  not  implied  fraud,  or  fraud 
in  law.  Neal  v.  Senoffgs,  95  TJ.  S.  704,  24  L.  ed.  586;  Wolf  v. 
Stia,  99  U.  S.  1,  25  L.  ed.  309. 

Fraud  is  as  difficult  to  define  as  it  is  easy  to  perceive.  It  is 
sometimes  said  to  consist  of  "  any  kind  of  artifice  employed  by 
one  person  to  deceive  another."  But  the  term  is  one  that  admits 
of  no  positive  definition,  and  cannot  be  controlled  in  its  applica- 
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tion  by  fixed  and  rigid  rules.  It  is  to  be  inferred  or  not,  accord- 
ing to  the  special  circumstances  of  every  case.  Whenever  it 
occurs,  it  vitiates  the  transaction  tainted  by  it.  No  contract, 
although  it  may  be  apparently  fair  and  in  compliance  with  the 
formalities  of  the  law,  can  be  enforced  if  it  be  essentially  unfair, 
or  is  founded  upon  a  dishonest  or  corrupt  consideration.  The 
law  has  ever  scrupulously  guarded  the  integrity  and  good  faitli 
required  in  the  general  compromises  of  creditors  with  their 
debtors.  It  is,  as  well  from  considerations  of  public  poKcy  as  of 
sound  morals,  that  these  transactions  should  be  conducted  witli 
truth  and  fairness,  lest  any  undue,  secret  advantage  be  secured  to 
one  creditor  at  the  expense  of  another.  Fenner  v.  Dickey^  1 
Flipp.  34. 

By  "coDkStructive  frauds"  are  meant  such  acts  or  contracts,  as, 
although  not  originating  in  any  actual  evil  design,  or  contrivance 
to  perpetrate  a  positive  fraud  or  injury  upon  other  persons,  are, 
yet,  by  their  tendency  to  deceive  or  mislead  other  persons,  or  to 
violate  private  or  public  confidence,  or  to  impair  or  injure  the 
public  interests,  deemed  equally  reprehensible  with  positive  fraud, 
and,  therefore,  are  prohibited  by  law,  as  within  the  same  reason 
and  mischief,  as  acts  and  contracts  done  malo  anvmo.  The  doc- 
trine is  founded  in  an  anxious  desire  of  the  law  to  apply  the  prin- 
ciple of  preventive  justice,  so  as  to  shut  out  the  inducements  to 
perpetrate  a  wrong,  rather  than  to  rely  on  mere  remedial  justice, 
after  a  wrong  has  been  committed.     1  Story,  Eq.  §^  258. 

Actual  fraud  implies  deceit,  artifice,  trick,  design,  some  direct, 
active  operation  of  the  mind.  Constructive  fraud  is  indirect,  and 
may  be  implied  from  some  other  act,  or  omission  to  act,  which 
may  be,  in  moral  contemplation,  entirely  innocent;  but  which, 
without  the  explanation,  or  actual  proof  of  its  innocence,  is  evi- 
dence of  fraud.     People  v.  Kelly ^  35  Barb.  444. 

Independent  of  those  cases  of  implied  or  constructive  fraud 
which  arise  out  of  a  breach  of  duty,  trust  or  confidence  presumed 
from  the  relations  existing  between  the  parties,  fraud  consists  of 
the  conjunction  of  wrong  and  injury.  Fraud  in  this  sense  always 
implies  artifice',  deceit,  and  injury  resulting  therefrom.  The  com- 
plaining party  must  show  that  a  deception  was  practiced — a  false 
representation  of  a  material  fact,  made  with  knowledge  of  its 
falsity,  and  that  he,  being  ignorant  of  its  falsity  and  believing  it 
to  be  true,  was  induced  to  act  upon  it.  Bigelow,  Fraud,  3.  If  a 
party  having  knowledge  of  the  fraud  settles  the  matter  in  relation 
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to  which  the  fraud  was  committed,  and  releases  the  person  who 
defranded  him,  he  can  have  no  relief  either  at  law  or  in  equity. 
Parsons  v.  Hughes^  9  Paige,  591,  4  L.  ed.  828;  Adams  v.  Sage^ 
28  N.  Y.  103;  Bah^  v.  Spencer,  47  N.  Y.  562;  1  Story,  Eq. 
§§  202,  203;  Ackerman  v.  Ackernum,  44  N,  J.  L.  173. 

b.  What  Must  be  Shown. — To  set  aside  a  deed  for  fraud, 
fraudulent  intent  must  be  shown  in  the  grantee  as  well  as  in  the 
grantor.  . 

To  impeach  a  conveyance  for  a  valuable  consideration,  or  a 
mortgage  for  value,  or  an  assignment  by  way  of  lawful  security, 
or  an  ante-nuptial  settlement,  it  is  necessary  to  show  fraudulent 
'intent  on  the  part  of  the  grantee,  or  that  he  took  with  notice  of 
the  grantor's  fraudulent  intent.  Carpenter  v.  Muren,  42  Barb. 
300;  GHffin  v.  Cranston,  1  Bosw.  281;  Jackson  v.  Mather,  7 
Cow.  301;  Flfield  v.  Gaston,  12  Iowa,  218;  MagnioAi  v.  Thomp- 
son,  32  U.  S.  7  Pet.  348,  8  L.  ed.  709;  Baudin  v.  Eoliff,  1  Mart. 
N.  S.  165,  14  Am.  Dec.  181;  Crawford  v.  Kirksey,  55  Ala.  282, 
28  Am.  Rep.  704;  Hall  v.  Heydon,  41  Ala.  242;  Covanhovan  v. 
Eart,  21  Pa.  495;  Biefendorf  v.  Oliver,  8  Kan.  365;  Wilson  v. 
FuUer,  9  Kan.  176;  Bump,  Fraud.  Conv.  227,  et  seq. 

Although  a  sale  may  be  made  on  the  part  of  the  vendor  with 
intent  to  hinder,  delay  or  defraud  his  creditors,  the  title  of  the 
vendee  is  not  affected  thereby,  unless  he  had  previous  notice  or 
knowledge  of  the  fraudulent  intention  of  the  vendor.  Ruhl  v. 
PhiUips,  48  N.  Y.  125,  8  Am.  Rep.  522. 

To  invalidate  the  deed,  it  is  absolutely  essential  that  both  par- 
ties concur  in  the  fraud.     Herring  v.  Wickham,  29  Gratt.  628. 

A  conveyance  will  not  be  vacated  as  fraudulent  unless  there  is 
fraud  on  the  part  of  the  grantor,  knowledge  of  it  by  the  grantee 
and  injury  to  the  complaining  party.  Kenney  y.  Bow,  10  Mart. 
577, 13  Am.  Dec.  342. 

A  voluntary  conveyance  from  father  to  son,  made  by  grantor 
with  intent  to  defraud  his  subsequent  creditors,  is  void  as  to  such 
ci-editors,  without  allegation  or  proof  of  fraudulent  intent  of 
grantee.     Laughton  v.  Harden,  68  Me.  208. 

A  grantee  in  good  faith,  for  value,  is  protected,  although  part 
of  the  consideration  was  an  agreement  to  support  the  grantor, 
intended  to  defraud  his  creditors.  Farlin  v.  Sook,  30  Kan.  401, 
46  Am.  Rep.  100. 

A  creditor  may  lawfully  take  a  conveyance  from  his  debtor 
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with  the  honest  intention  of  securing  his  own  debt,  although  he 
knows  it  is  intended  to  hinder  and  delay  other  creditors.  Shelley 
V.  Boothe,  73  Mo.  74,  39  Am.  Eep.  481. 

Fraud  can  never,  in  judicial  proceedings,  be  predicated  of  a  mere 
emotion  of  the  mind,  disconnected  from  an  act  occasioning  an 
injury  to  someone.  A  fraudulent  transaction  implies  a  wrong 
done,  as  well  as  a  person  wronged.    People  v.  Cook^  8  N.  Y.  67. 

c.  Declarations^  When  Binding. — A  debtor  who  has  trans- 
ferred his  property,  as  it  is  alleged,  in  fraud  of  creditors  and  after 
such  transfer  still  retains  the  ostensible  and  apparent  possession 
of  the  property,  may  bind  his  grantee  by  his  declarations.  The 
presence,  in  such  a  case,  of  the  indicia  of  fraud  does  away  with 
the  presumptions  and  legal  intendments  that  otherwise  surround 
a  bona  fide  grantee  who  becomes  infected  with  the  same  suspicion 
that  surrounds  the  grantor.  These  admissions  become  competent, 
not  because  of  any  superior  credit  residing  in  the  grantor,  but 
because  experience  has  shown  that  they  frequently  illustrate  the 
fact  under  investigation.  Askexo  v.  Reynoldsy  1  Dev.  &  B.  L. 
367;  MilZa  v.  TJiompson^  72  Mo.  367;  United  States  v.  Griswold^ 
8  Fed.  Eep.  556;  Marsh  v.  Ha/mpton^  5  Jones,  L.  382;  Ca/mey  v. 
Carney^  7  Baxt.  284;  Oatis  v.  Brown^  59  Ga.  711;  Ooodgame  v. 
CoU,  12  Ala.  77;  CoU  v.  Varner,  31  Ala.  244;  HiUiard  v.  PhUr 
lips,  81  N.  C.  99;  Waggoner  v.  CooUy,  17  111.  239;  Currie  v. 
Hart,  2  Sandf .  Ch.  353, 7  L.  ed.  623;  Ponieroy  v.  Bailey,  43  N.  H. 
118;  Borgam,  v.  Kennedy,  1  Overt.  (Tenn.)  91;  Peck  v.  Land,  2  Qu. 
1;  Persse  db  B.  Paper  Works  v.  Willett,  1  Robt.  131;  Jacobs  v. 
Bemsen,  36  K  Y.  668;  Babb  v.  Clemson,  10  Serg.  &  R  419,  12 
Serg.  &  R.  328;  Olaze  v.  Blake,  56  Ala.  379;  Burgert  v.  Borch- 
ert,  59  Mo.  80;  Ca^dl  v.  HiU,  47  N.  H.  407;  BUke  v.  WhiU, 
13  N.  H.  267;  FosUr  v.  Woodjin,  11  Ired.  L.  339;  Bobinson  v. 
Pitz&r,  3  W.  Va.  335;  Bedfidd  v.  Buck,  35  Conn.  328;  Neiolvn 
V.  Ly(m,  49  N.  Y.  661;  Cahoon  v.  Marshall,  25  Cal.  197;  Blake 
V.  Graves,  18  Iowa,  312;  Caldwell  v.  Bose,  1  Smith  (Ind.)  190 
Beed  v.  Smith,  14  Ala.  380;  Wilbur  v.  Strickland,  1  Eawle,  458 
Orami,  v.  Lewis,  14  Wis.  487;  Farnsworth  v.  Bdl,  5  Sneed,  531 
Neal  V.  Peden,  1  Head,  546;  Deakers  v.  Temple,  41  Pa.  234 
CarroUton  Bank  v.  Cleveland,  15  La.  Ann.  616. 

A  debtor  made  an  assignment  in  trust  for  creditors,  of  a  stock 
of  merchandise.  The  assignee,  after  a  mere  symbolical  delivery, 
permitted  the  assignor  and  his  clerk  to  continue  in  possession  of 
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the  goods,  selling  them  as  before  the  assignment,  and  apparently 
for  the  benefit  of  the  assignor.  Hdd^  that  these  facts,  unexplained, 
were  evidence  that  the  assignment  was  made  in  fraud  of  creditors. 

The  declarations  of  the  assignor,  as  to  the  object  of  making  the 
lissignment,  made  by  him  after  its  execution  and  while  he  con- 
tinued in  possession  of  the  property,  are  evidence  against  the 
assignor  and  creditors  claiming  under  the  assignment.  Adams  v. 
JDarndsoThy  10  N.  T.  309. 

The  declarations  of  parties  to  a  fraudulent  transaction,  before 
fully  consmnmated,  are  admissible,  although  not  made  in  each 
other^s  presence.  Lowe  v.  DalrympUy  10  Cent.  Eep.  802,  117 
Pa.  564. 

The  testimony  of  a  debtor,  relative  to  a  conversation  between 
himself  and  a  garnishee,  is  admissible  to  show  their  fraudulent 
transactions  to  defraud  creditors.  Risser  v.  RatKbum^  71  Iowa, 
113. 

Statements  of  grantors  in  fraudulent  conveyances  are  admissible 
against  themselves,  although  they  may  not  bind  grantee  in  the 
absence  of  collusion.  Hv/nsinger  v.  Hoffer^  9  West.  Rep.  46, 110 
Ind.  390. 

The  declarations  of  a  grantor,  immediately  before  and  at  the 
time  of  a  sale,  are  admissible  in  evidence  to  show  his  fraudulent 
intent.     Whittdker  v.  VoorJieea^  38  Kan.  71. 

d.  Fraudulent  Intent. — It  is  competent  to  show  that  a  man 
had  unincumbered  real  estate  worth  from  $20,000  to  $30,000,  at 
the  time  of  a  transfer  to  his  wife,  to  rebut  the  charge  of  fraud  as 
to  his  creditors.     Whittaker  v.  Voorheea^  38  Kan.  71. 

It  is  always  competent  to  prove  the  grantee's  knowledge  of  the 
^grantor's  indebtedness,  in  suits  to  set  aside  fraudulent  conveyances. 
Authorities  cited  in  Hunainger  v.  Hoffer^  9  West.  Rep.  48,  110 
Ind.  390. 

The  intention  with  which  an  act  is  committed  is  to  be  ascer- 
tained from  the^surrounding  circumstances  as  well  as  from  the 
acts  and  admissions  of  the  parties  interested;  a  secret  intention  is 
not  the  subject  of  testimony  except  in  so  far  as  the  intention  is 
evidenced  by  positive  acts.  A  witness  is  not  to  draw  inferences; 
his  functions  are  confined  generally  to  the  mere  statement  of  facts 
within  the  range  of  his  personal  knowledge.  Peake  v.  Stout^  8 
Ala.  647;  Spavldmg  v.  Strang,  36  Barb.  310,  32  Barb.  235,  37 
If.  Y.  135,  38  N.  T.  9;  Mattison  v.  Dema/reat,  4  Robt.  161;  HaOi' 
nway  v.  Brawny  22  Minn.  214. 
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These  last  observations  are  not  to  be  construed  as  precluding  a 
grantee  or  a  judgment  debtor  from  giving  testimony  as  to  Iii» 
intention.  Potter  v.  McDowell^  31  Mo.  62;  Snow  v.  Pame^  DA 
Mass.  520;  Bedell  v.  Cha%e,  34  N.  T.  386;  Paxton  v.  Boyoe,  1 
Tex.  317;  Wheelden  v.  Wilson,  44  Me.  11;  Forbes  v.  Logan,  4 
Bosw.  475;  Reeves  v.  Shry,  39  Tex.  634;  Wolf  v.  Carotkers,  a 
Serg.  A  R  240;  Miner  v.  PhiUips,  42  Dl.  123;  Persse  db  B. 
Paper  Works  v.  WiUeU,  1  Kobt.  131;  Mathews  v.  PouUney,  3a 
Barb.  127;  Seymour  v.  TTi&on,  14  N.  Y.  567. 

It  should  be  remembered,  however,  in  this  connection,  that  tes- 
timony of  this  nature  is  merely  a  version  of  the  transaction  by  an 
interested  party  whose  opinion  of  its  effect  is  by  no  means  con- 
clusive; and  unless  such  testimony  is  sustained  by  other  compe- 
tent evidence,  its  force  is  considerably  impaired  and  entitled  to  but 
little  credit  Atwood  v.  Impson,  20  N.  J .  Eq.  150;  Work  v.  EUis^ 
50  Barb.  512;  BarlandY.  Walker,  7  Ala.  269;  Kittering  v.  Parker. 
8  Ind.  44;  Bates  v.  Able/nan,  13  Wis.  644;  Keteltas  v.  Wilson,  36 
Barb.  298,  23  How.  Pr.  69;  Hathaway  v.  Brown,  18  Minn.  414; 
Newman  v.  Cordelia  43  Barb.  448;  Loker  v.  Haynes,  11  Mass. 
498;  Brown  v.  Osgood,  25  Me.  505;  Griffin  v.  Marquardt,  21 
N.  Y.  121. 

e.  Fraud  in  Law  and  in  Faet^  Distinction. — Fraud  in  law 
differs  from  fraud  in  fact  in  that,  when  certain  indicia  are  estab- 
lished, its  presence  is  determined  by  the  court  as  matter  of  Iaw« 
regardless  of  the  existence  of  any  evil  intent  on  the  part  of  the 
person  engaged  in  it;  whereas  fraud  in  fact  depends  upon  the 
fraudulent  intent  of  the  party,  and  the  facts  establishing  such 
intent  are  for  the  jury.    Milne  v.  Henry^  40  Pa.  352. 

f.  ETidence  Required. — ^The  disclosure  of  fraudulent  intent 
is  seldom  a  matter  of  proof  by  direct  and  positive  evidence.  Ta 
require  conclusive  testimony  in  cases  of  fraud  would  result  in  a 
practical  frustration  of  justice  and  render  all  attempts  as  to  its 
disclosure  abortive;  the  law  is  satisfied  therefore  with  a  reasonable 
degree  of  certainty,  and  this  position  is  abundantly  sustained  by 
the  adjudged  cases.  Southern  Z.  Ins,  Co.  v.  Wilkinson,  53  Ga. 
535;  Cmant  v.  Jackson,  16  Vt.  335;  G'Donnell  v.  Segar,  25 
Mich.  367;  Stanfidd  v.  Stilts,  93  Ind.  249;  Strong  v.  Hines,  35 
Miss.  201;  Brower  v.  Goodyer,  ^^  Ind.  572;  Parrott  v.  Parrotty 
1  Heisk.  6S1;  Massey  v.  Young,  73  Mo.  260;  Graham  v.  Rodery 
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5  Tex.  141;   Smdlley  v.  Hale^  37  Mo.  102;    Burch  v.  Smithy  15 
Tex.  219;  Thompson  v.  Shannon^  9  Tex.  536. 

If  the  neceBsary  consequence  of  a  conceded  transaction  was 
defending  another,  then,  as  a  party  must  be  presumed  to  have 
foreseen  and  intended  the  necessary  consequences  of  his  own  act, 
the  transaction  itself  is  conchisive  evidence  of  a  fraudulent  intent; 
for  a  party  cannot  be  permitted  to  say  that  he  did  not  intend  the 
necessary  consequence  of  his  own  voluntary  act.  Intent  or  inten- 
tion is  an  emotion  or  operation  of  the  mind,  and  can  usually  be 
shown  only  by  acts  or  declarations,  and  as  acts  speak  louder  than 
words,  if  a  party  does  an  act  which  must  defraud  another  his  de- 
claring that  he  did  not  by  the  act  intend  to  defraud  is  weighed 
down  by  the  evidence  of  his  own  act.  Bahcock  v.  Edder^  24  ST* 
Y.  623. 

g.  Liberality  in  Admission  of  Evidence. — In  all  investiga- 
tions of  questions  involved  in  fraud  the  courts  extend  an  excep- 
tional liberality  tb  the  admission  of  evidence  {Zerhe  v.  Miller^  1ft 
Pa.  488;  Hopkins  v.  Sievert^  58  Mo.  201;  Stauffer  v.  Young^  39 
Pa.  455);  and  a  broad  interpretation  is  to  be  afforded  to  aU  the 
rules  of  relevancy.    Sinalley  v.  Hale^  37  Mo.  102. 

The  maxim  is  universal  that  every  possible  latitude  should  be 
allowed  in  questions  of  this  nature.  Judge  Woodward  says :  "The 
meaning  of  this  maxim  I  take  to  be  that  every  circumstance  in 
the  condition  and  relation  of  the  parties,  and  every  act  and  declar- 
ation of  the  party  charged  with  the  fraud,  shall  be  competent  evi- 
dence, if  in  the  opinion  of  the  judicial  mind  it  bears  such  a  rela- 
tion to  the  transaction  under  investigation  as  in  its  nature  is 
calculated  to  persuade  the  liberal  men  in  the  jury  box  to  the  belief 
that  the  allegation  of  fraud  is  or  is  not  well  founded."  Staiiffer  v. 
Youngy  supra. 

h.  Degree  of  Evidence  Required. — The  quantum  of  evi- 
dence necessary  to  establish  a  fraudulent  purpose  is  not  a  matter 
of  exact  legal  definition.  Evidence  which  will  satisfy  men  of 
sound  judgment  and  fair  discernment  is  usually  regarded  as  suffi- 
cient ;  in  other  words,  proof  should  be  satisfactory,  not  irresistible, 
and  not  beyond  a  reasonable  doubt;  tangible  facts  must  be  proved 
from  which  a  legitimate  inference  of  a  fraudulent  intent  can  be 
drawn.  It  is  not  enough  to  create  a  suspicion  of  wrong,  nor 
should  a  jury  be  permitted  to  guess  at  the  truth.    Jaeger  v.  KeUet/y 
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52  N.  Y.  274.  See  also  Carter  v.  Ounnds,  67  HI.  270;  Linn  v. 
Wrigkty  18  Tex.  317;  ffenryv.  Henry ^  8  Barb.  588;  Lockhard  v. 
BecMey^  10  W.  Ya.  87;  jffi'w^  v.  Moon.  42  Mo.  551;  jD^  v.  Digno- 
-witiy^  18  Miss.  57;  Fifield  v.  Gaston^  12  Iowa,  218;  ZiSi«  v.  J/b- 
Millanj  52  Iowa,  463;  Bixby  v.  Carskaddon^  55  Iowa,  533. 

Evidence  is  competent  which  has  a  tendency  to  show  the  man- 
ner and  mode  in  which  a  party  was  conducting  his  business,  i.  e., 
that  he  was  in  receipt  of  large  and  unusual  invoices  of  goods  far 
beyond  his  reasonable  expectation  of  payment,  and  that  such 
goods  were  disposed  of  rapidly  at  grossly  inadequate  prices,  his 
business  relations  with  other  parties,  if  tending  to  show  a  fraudu- 
lent  purpose,  are  admissible.  Pierce  v.  Hoffman,  24  Yt.  525; 
Gordon  v.  Osgood^  109  Mass.  457;  McAleer  v.  Horsey,  35  Md. 
439;  Staples  v.  Smith,  48  Me.  470;  Cragin  v.  Tarr,  32  Me.  55; 
Hawes  v.  Dingley,  17  Me.  341;  Montgomery  8,  R.  Co,  v.  Ma^ 
thews,  77  Ala.  357;  Mackinley  v.  McGregor,  3  Whart.  397;  Rovy- 
1^  V.  Biglow,  12  Pick.  307;  Winchester  v.  Cha/rter,  97  Mass.  140; 
Knight  v.  Heaih,  23  H.  H.  410;  Withrow  v.  Biggerstaff,  87  K 
C  176;  Edwards  v.  Warren,  35  Conn.  517;  Lo^  v.  Flash,  65 
Ala.  526. 

Generally  it  may  be  affirmed  that  circumstances  indicating  a 
violent  presumption  of  fraud  can  be  shown,  but  this  presumption 
must  result  from  pregnant  facts  and  not  from  unwarrantable 
probabilities,  and  the  facts  may  be  regarded  in  their  collective 
Aspect.  SteJMns  v.  Miller,  94  Mass.  591;  Paxton  v.  Boyce,  1 
Tex.  317;  Pdrkhurst  v.  McGraw,  24  Miss.  134;  Hempstead  v. 
Johnston,  18  Ark.  123. 

L  Burden  of  Proof. — It  is  familiar  law  that  a  party  alleging 
fraud  should  be  required  to  prove  it;  the  burden  of  proof  is  with 
the  affirmative.  Hichman  v.  Trout,  83  Ya.  478;  Heaton  v.  Shank- 
lin,  115  Ind.  596;  White  v.  Trotter,  14  Smedes  &  M.  30,  53  Am. 
Dec.  112;  Saiierwhite  v.  Hicks,  Busb.  L.  105,  57  Am.  Dec.  577; 
Matthews  v.  Crockett,  82  Ya.  394;  Mitchell  v.  Deeds,  49  HI.  416; 
Stewart  V.  Severance,  43  Mo.  322;  Hempstead  v.  Johnston,  18 
Ark.  123,  95  Am.  Dec.  621;  Jones  v.  Degge,  84  Ya.  685;  WaRace 
V.  Maitice,  118  Ind.  59;  Crawford  v.  Spencer,  10  West.  Rep.  78, 
92  Mo.  498;  Bostwick  v.  Benjamin,  63  Mich.  289. 

§  369.  Indications  of  Fraudulent  Transfer. — ^The  entire 
tenor  of  judicial  investigation,  wherever  fraudulent  transfers  are 
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involved,  indicates  the  pertinency  of  any  evidence  calculated  to 
diBclose: 

1.  An  unnBual  term  of  credit. 

2.  Threats  of  either  a  civil  or  criminal  action. 

3.  Gross  inadequacy  of  consideration. 

4.  Allegations  of  antecedent  indebtedness,  from  husband  and 
Tidfe,  father  and  son. 

5.  Absence  of  security  for  the  purchase  price. 

6.  Failure  to  record  the  deed. 

7.  A  retention  of  possession,  by  the  grantor  or  transferrer. 

Proof  of  any  or  all  of  the  above  tabulated  circumstances  is  com- 
petent, and  some  satisfactory  explanation  from  the  parties  should  be 
required.  PhUbrick  v.  0^  Connor^  15  Or.  15;  LiULe  v.  Haga/n^ 
«3  Ky.  321;  Cole  v.  TerreU^  71  Tex.  549;  Hickman  v.  Trout^  83 
Va.  478;  Cooper  v.  Damson,  86  Ala.  368. 

It  may  be  further  observed  that  slight  proof  is  necessary  to 
establish  proof  of  fraudulent  intent  between  parties  who  occupy 
confidential  relations.  Fisher  v.  Herron,  22  Neb.  183;  Long  v. 
MuLfard,  17  Ohio  St.  484,  93  Am.  Dec.  638;  FisJier  v.  Bishop,  10 
Cent.  Kep.  707, 108  K  Y.  25. 

Where  a  fiduciary  relation  is  shown  to  exist,  the  burden  is  upon 
the  person  taking  securities  or  contracts  enuring  to  his  benefit,  to 
«how  that  the  transaction  is  just  and  fair.    Fisher  v.  Bishop,  svpra. 

It  is  said  in  Pomeroy's  Equity  Jurisprudence  (§  951) :  "  Where 
an  antecedent  fiduciary  relation  exists,  a  court  of  equity  will  pre- 
sume confidence  placed  and  influence  exerted;  where  there  is  no 
•such  fiduciary  relation,  the  confidence  and  influence  must  be 
proved  by  satisfactory  extrinsic  evidence;  the  rules  of  equity  and 
the  remedies  which  it  bestows  are  exactly  the  same  in  each  of 
these  two  cases.  The  doctrine  of  equity  concerning  undue  influ- 
ence is  very  broad,  and  is  based  upon  principles  of  the  highest 
morality.  It  reaches  every  case  and  grants  relief  where  influence 
is  acquired  and  abused,  or  where  confidence  is  reposed  and 
betrayed." 

When  this  relation  is  shown  to  exist  it  imposes  the  burden  of 
proof  upon  the  person  taking  the  securities,  or  making  contracts 
enuring  to  his  benefit,  to  show  that  the  transaction  is  just  and 
fair,  and  that  he  has  derived  no  unfair  advantage  from  his  fidu- 
ciary relation.    Mason  v.  Ring,  2  Abb.  Pr.  N.  S.  322. 

In  speaking  of  a  conveyance  found  to  be  fraudulent  on  the  part 
of  the  grantor,  in   Tredwell  v.  Graham^  88  N.  C.  208,  the  Su- 
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preme  Court  of  that  State  said :  "  The  deed  itself,  though  evi- 
dence conclusive  to  all  matters  between  the  parties,  furnishes  no 
evidence  of  the  truth  of  the  matters  contained  in  its  recitals,  a& 
against  strangers,  for  as  to  them  it  is  strictly  res  inter  alios  acta,^^ 
Clay  well  v.  McGimpsey^  4  Dev.  L.  89;  Griffi/n  v.  Tripp^  8  Jones, 
L.  64.  If  voluntary,  the  law  pronounces  it  fraudulent  as  to  credi- 
tors, and  he  who  took  it  must  have  had  notice  of  that  fact.  Afr 
said  by  Pearson,  Ch. «/.,  in  Cansler  v.  Cobb^  77  N.  C.  30:  "  When  a 
grantor  executes  a  deed  with  intent  to  defraud  his  creditors,  the 
grantee  can  o.ily  protect  his  title  by  showing  that  he  is  a  pur- 
chaser for  a  valuable  consideration  and  without  notice  of  the 
fraudulent  intent  on  the  part  of  his  grantor."  And  in  Calla/ii  v. 
Stathain,  64  U.  S.  23  How.  477,  16  L.  ed.  532,  it  is  said:  ^' As 
they  aver,  the  payment  was  a  transaction  between  themselves,, 
and  the  principal  part  of  a  note  was  held  by  the  vendee,  which  he 
surrendered,  the  evidence  in  respect  to  which  is  therefore  exclu- 
sively within  their  own  knowledge;  it  would  have  been  moi^e 
satisfactory  if  they  had  given  some  proof  in  support  of  the 
answers,  expecially  when  there  were  other  accompanying  circum- 
stances tending  to  excite  distrust  and  suspicion  as  to  the  bona 
tides  of  the  deed." 

So,  alsQ,  in  Moshier  v.  Knox  College^  32  111.  155,  the  same  rule 
was  applied  in  a  similar  case.  The  court  said:  ''  But  apart  from 
all  this,  the  appellees  ought  to  retain  this  decree,  because  it  is 
shown  the  indebtedness  was  for  the  purchase  money  of  the  prem- 
ises, and  appellant  has  not  shown  he  was  a  bona  fide  purchaser 
for  a  valuable  consideration,  paying  his  money  at  the  time  on  the 
faith  of  the  title  so  purchased.  It  was  incumbent  on  the  appel- 
lant to  show,  not  only  that  he  had  a  conveyance  for  this  land, 
legal  in  form,  but  that  he  actually  paid  for  the  land.  It  is  not 
sufficient  that  he  may  have  secured  the  payment  of  the  purchase 
money;  he  must  have  paid  it  in  fact  before  he  had  any  notice  of 
the  appellee's  equitable  title.  This  is  an  essential  element  in  the 
equity,  which  must  exist  in  order  to  support  appellant's  claim, 
which  he  attempts  to  uphold.  If  he  had  not  paid  the  purchase 
money,  no  wrong  is  done  him  by  taking  from  him  a  legal  title 
which  cost  him  nothing."  And  the  same  principle  is  stated  and 
applied  in  Florence  Sewing  Mach,  Co.  v.  Zeigler^  58  Ala.  221; 
Zimmer  v.  Miller^  64  Md.  296;  Venahle  v.  Bank  of  United  StaleSy 
27  U.  S.  2  Pet.  107,  7  L.  ed.  364;  Zelnieker  v.  JBrigham^  74  Ala* 
598;  Purkitt  v.  Polcvck,  17  Cal.  327;  Brown  v.   Texas  Cactus^ 
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Hedge  Co.  64  Tex.  396;  Web&r  v.  MothchUd,  15  Or.  385,  8  Am. 
St.  Rep.  162. 

It  will  be  seen  that  the  rule  is  not  limited  to  cases  of  attorney 
and  client,  guardian  and  ward,  trustee  and  cest/ui  qvs  trvst^  or 
other  similar  relations,  but  it  holds  good  wherever  fiduciary  rela- 
tions exist,  and  there  has  been  a  confidence  reposed  which  invests 
the  person  trusted  with  the  advantage  in  treating  with  the  person 
so  confiding.  Freel(/oe  v.  Cole^  41  Barb.  318;  Ford  v.  Harrmg- 
Urn,  16  K  Y.  285. 

Sale  secured  by  fraudulent  misrepresentations  of  the  vendee  in 
regard  to  his  solvency  works  no  change  of  property,  although  the 
fraud  be  not  indictable.  Gary  v.  HotaUing^  1  Hill,  311,  37  Am. 
Dec.  323;  Nichols  v.  Micliad,  23  K  Y.  264. 

The  vendor  of  goods  parted  with  through  fraudulent  represen- 
tations as  to  solvency,  may  maintain  replevin,  trespass  or  trover 
against  the  vendee.  GouZding  v.  Davidson^  26  N.  Y.  606;  Scott 
V.  Simmons^  34  How.  Pr.  67;  Van  Kleek  v.  Leroy^  4  Abb.  Pr. 
N.  S.  433;  Lddd  v.  Moare^  3  Sandf .  591;  Wheaton  v.  Baker ^  14 
Barb.  597;  Hunter  v.  Hiideon  River  L  db  M.  Co,  20  Barb.  501; 
Van  Neste  v.  Conover^  20  Barb.  548. 

Where  the  fraud  relied  on  is  an  intention  not  to  pay  for  the 
goods,  representations  to  others,  at  about  the  same  time^  as  to  his 
credit,  are  admissible  to  prove  his  q\w  animo.  Jordan  v.  Osgood^ 
109  Mass.  457;  HaU  v.  Naylor,  18  N.  Y.  589. 

Mere  intention  not  to  pay  at  the  time  agreed  on  is  not  suffi- 
cient; the  intent  must  be  never  to  pay.  BidauU  v.  Wales^  20  Mo. 
546. 

The  existence  of  such  an  intent  is  a  question  for  the  jury.  Byrd 
V.  HaU,  2  Keyes,  646. 

The  mere  fact  of  insolvency  of  the  purchaiser  of  goods  on 
credit,  undisclosed  to  the  vendor  though  known  to  the  purchaser, 
is  not  enough  to  make  the  sale  fraudulent  or  voidable,  if  no  ques- 
tions are  asked  on  that  point, and  no  trick  or  fraud  is  used  to  con- 
ceal the  insolvency,  and  if  there  is  no  preconceived  design  not  to 
pay  for  the  goods.  Story,  Sales,  §§  174,  176;  Benjamin,  Sales, 
§  44071/  Meara  v.  Wa^les^  3  Houst.  581;  Garhutt  v.  Prairie  du 
Chien  Banky  22  Wis.  384;  Conyers  v.  Ennis^  2  Mason,  236;  BeU 
V.  EUie,  33  Cal.  620;  PoweU  v.  BradUe,  9  Gill  &  J.  220;  Red- 
ington  v.  Roberts^  25  Vt.  686;  BidauU  v.  Wales^  19  Mo.  36;  Fish 
V.  Payne^  7  Hun,  586;  Byrd  v.  Hall^  2  Keyes,  646;  Nichols  v. 
Pinner,  18  N.  Y.  295;  WrigM  v.  Brown,  67  N.  Y.  1;  Talcott  v. 
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Senderson,  31  Ohio  St  162;  Ex  parte  Whittaker,  L.  R.  10  Olu 
App.  446. 

Some  caeee  have  held  that  besides  known  insolvency  and  inten- 
tion not  to  pay,  there  must  have  been  actual  artifice,  intended  and 
fitted  to  deceive.  Smith  v.  Smithy  21  Pa.  367;  BackerUosa  v^ 
Speicher,  31  Pa.  324. 

A  purchase  of  goods  with  a  preconceived  design  not  to  pay  for 
them  is  fraudulent  and  voidable  by  the  vendor,  although  there 
may  have  been  no  actual,  express  misrepresentation  of  any  mate> 
rial  fact.  This  intent,  concealed  from  the  vendor,  is  enough. 
Benj.  Sales,  §  440;  Story,  Sales,  §  176;  Cross  v.  PeterSy  1  Me. 
376, 10  Am.  Dec.  78;  Ayres  v.  French,  41  Conn.  142;  MorrUl  v. 
Blackman,  42  Conn.  324;  Thompson  v.  Rose,  16  Conn.  71,  41 
Am.  Dec.  121;  BucUey  v.  Artch&r,  21  Barb.  586;  Roth  v.  Pal- 
TTur,  27  Barb.  652;  Barnard  v.  Campbell,  65  Barb.  286,  68  N 
Y.  73,  17  Am.  Rep.  208;  Johnson  v.  Monell,  2  Abb.  App.  Dec. 
470;  Nichols  v.  Michad,  23  N.  Y.  264;  Wright  v.  Brown,  67  N. 
Y.  1;  Wiggin  v.  Day,  9  Gray,  97;  Kline  v.  Baker,  99  Mass.  253;. 
King  v.  Phillips,  8  Bosw.  603;  Mea/^ham  v.  CoUignon,  7  Daly, 
407;  Redington  v.  Roberts,  25  Yt.  686;  Talcott  v.  Henderson,  31 
Ohio  St.  162,  27  Am.  Rep.  501;  Parker  v.  Byrnes,  1  Low.  539;: 
Bida/uU  v.  Wales,  19  Mo.  36;  Shipman  v.  Seymour,  40  Mich.  274; 
Dams  V.  Mc  Whirter,  40  U.  C.  Q.  B.  598;  Eao  pa/rte  Whittaker, 
L.  R.  10  Ch.  App.  446;  Powell  v.  Bradlee,  9  Gill  A  J.  220;  Dovr 
V.  Sanborn,  3  Allen,  181;  Ferguson  v.  Carrington,  9  Bam.  cfe  C. 
59;  Read  v.  Hutchinson,  3  Campb.  352;  KUhy  v.  IFi'foon,  Ryan 
&  M.  178;  Hawse  v.  Crowe,  Ryan  A  M.  414;  iV^aJfo  v.  Adam>s,  7 
Taunt.  59. 

Concealment  of  insolvency  by  a  purchaser  of  goods,  who  ob- 
tains them  without  intending  to  pay  for  them,  is  a  fraud,  and  the 
property  does  not  pass.  Durell  v.  Haley,  1  Paige,  492,  2  L.  ed. 
727,  19  Am.  Dec.  444;  Stewart  v.  Emerson,  52  JST.  H.  301;  Chaffee 
V.  Fort,  2  Lans.  87. 

If  the  purchaser  has  no  reasonable  expectation  of  being  able  to 
pay,  it  is  equivalent  to  an  intention  not  to  pay.  Talcott  v.  Hen- 
derson,  31  Ohio  St.  162,  27  Am.  Rep.  501;  PoweU  v.  Bradlee,  9 
Gill  &  J.  220;  Johnson  v.  MoneJl,  2  Abb.  App.  Dec.  470. 

Fraudulently  purchasing  goods,  without  intention  to  pay  for 
them,  gives  no  title  to  purchaser  nor  to  his  assignee  for  benefit  of 
creditors,  as  against  the  party  defrauded.     Kfwwles  v.  Lord,  4 
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Whart  500,  34  Am.  Dec.  525;  Xing  v.  Fitch,  2  Abb.  App.  Dec. 
527, 1  Keyes,  444. 

An  execution  creditor  of  fraudulent  vendee  who  has  levied  on- 
the  goods,  cannot  uphold  the  sale.  Nor  can  he  under  a  purchase^ 
under  his  own  execution,  if  his  bid  did  not  equal  his  debt  and  did 
not  require  any  disbursement  on  his  part.  Naugattt^k  Cutlery 
Co.  V.  Babcock,  22  Hun,  485,  and  cases  cited;  Devoe  v.  Brandty 
53  K.  Y.  466,  and  cases  cited. 

§  370.  Presumption  in  Gases  of  Fraud. 

a.  Fraudulent  Intent  not  Presumed. — It  is  sometimes  said* 
that  fraud  can  never  be  presumed,  but  the  fact  that  it  is  generally 
established  by  circumstantial  evidence  shows  that  this  expressiou 
IB  incorrect.  The  law  never  presumes  fraud,  but  fraud  itself  may 
be  established  by  inference  the  same  as  any  other  fact  And  here 
the  law  of  evidence  in  reference  to  parol  testimony  intervenes. 
Parties  may  surround  a  transaction  with  all  the  solemnity  they  can 
import  into  the  most  specific  document,  and  yet,  under  the  impu- 
tations of  fraud,  and  direct  allegations  to  that  effect,  the  law  will 
not  only  allow  but  positively  encourage  parol  testimony  to  disclose- 
the  fraud.  FarreU  v.  Bean,  10  Md.  217;  Hunter  v.  BUyeu,  30 
ni.  228;  GaUing  v.  Newell,  9  Ind.  572;  Starke  v.  LittUpaige,  4t 
Rand.  368;  Hamilton  v.  Conyers,  28  Ga.  276;  Holbrook  v.  Burt, 
22  Pick.  546;  Tovmsend  v.  Cowles,  31  Ala.  428;  Baltimore  <&  P, 
S.  B.  Co.  V.  Brown,  54  Pa.  77;  Hunl  v.  Carr,  3  G.  Greene,  581;. 
Selden  v.  Myers,  61  U.  S.  20  How.  506, 15  L.  ed.  976;  Harrell 
v.  HUl,  19  Ark.  102;  Van  Buekirk  v.  Day,  32  III.  260. 

b.  Kinds  of  Presumption. — Presumptions  are  of  two  kinds^ 
legal  and  natirral.  Allegations  of  fraud  are  sometimes  supported 
by  one  and  sometimes  by  the  other,  and  are  seldom,  almost  never 
sustained  by  that  direct  and  plenary  proof  that  excludes  all  pre- 
sumption. Fraud  is  established  by  mere  presumption  of  law,, 
when  the  necessary  consequence  of  an  act  is  to  delay  or  defraud. 
A  natural  presumption  is  the  deduction  of  one  fact  from  another. 
The  frequency  of  fmuds  upon  creditors,  the  difficulty  of  detec- 
tion,  the  powerful  motives  which  tempt  an  insolvent  man  to  com- 
mit it,  and  the  plausible  casuistry  with  which  it  is  sometimes 
reconciled  to  the  consciences  even  of  persons  whose  previous 
lives  have  been  without  reproach,  are  considerations  which  pre- 
vent its  classification  among  the  grossly  improbable  violations  of 
moral  duty,  and  often  permit  it  to  be  presumed  from  facts  which 
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may  seem  slight.  How  much  evidence  is  required  to  raise  a  pre- 
sumption of  actual  fraud  cannot  be  determined  according  to  any  in- 
iiexible  rule.     Kaine  v.  Weigley^  22  Pa.  179;  Kendall  v.  Hughes^ 

7  B.  Mon.  368;  Reed  v.  Noxon,  48  111.  323;  Colquitt  v.  Thomas, 

8  Ga.  258;  KeUy  v.  Lenihmi,  56  Ind.  448;  White  v.  Perry,  14 
W.  Va.  66.    See  also  Bump,  Fraudulent  Conveyances,  602. 

If  desirable  to  summarize  the  legal  conclusions  on  this  subject, 
it  will  be  entirely  accurate  to  state  that  parol  evidence  is  always 
competent  to  establish  the  fraudulent  omission  or  insertion  of  any 
material  averment  in  the  recitals  of  a  contract,  and  such  evidence 
is  also  admissible  whenever  the  obligation  has  been  contracted  in 
fraudem  legia.  The  contractual  form  of  the  reprobative  mat- 
ter is  of  no  consequence.  Waddell  v.  GlnsselZ^  18  Ala.  561;  Bot- 
tomley  v.  United  States,  1  Story,  135;  Hunter  v.  Bilyeu,  30  111. 
228;  Townsend  v.  Cowles^  31  Ala.  428;  Lunday  v.  Thomas,  26 
<Ta.  538;  Pierce  v.  Wilson,  34  Ala.  596;  Hamilton  v.  Conyers,  28 
<Ta.  276;  Stannard  v.  M^Carty,  Morris  (Iowa)  124;  Akin  v. 
Drummond,  2  La.  Ann.  92;  Morris  v.  Terreiwire,  2  La.  Ann.  458; 
WiUimns  v.  Vance,  2  La.  Ann.  908;  Pa^hal  v.  Pachal,  4  La.  Ann. 
500;  Davis  v.  Stet*n,  15  La.  Ann.  177;  Garrett  v.  Crooks,  15  La. 
Ann.  483;  Barhin  v.  Gaspard,  15  La.  Ann.  539;  BarUe  v.  Yos- 
hury,  3  Grant,  Cas.  277. 

§  371.  Declarations  of  Parties. 

a.  When  Receivable. — When  several  persons  are  engaged  in  a 
common  enterprise,  each  is  responsible  for  the  declarations  as 
well  as  the  acts  of  others.  If  the  connection  and  purpose  are  first 
established,  the  declarations  of  one  of  the  parties,  while  engaged 
in  the  prosecution  of  this  purpose,  may  be  received  against  the 
others-  They  are  admissible  as  part  of  the  res  gestm.  They  con- 
stitute parts  of  the  transaction  on  which  the  rights  of  the  cred- 
itors depend.  The  statements  of  a  person  who  has  participated 
in  an  act  are  not  considered  as  mere  hearsay,  but  as  legitimate 
evidence  of  the  act  done  {Stovall  v.  Farmers  cfe  Jf.  Bank,  8 
Smedes  &  M.  305),  and  are  thus  competent  evidence  against  the 
others.  Jenne  v.  Joslyn,  41  Vt.  478;  McDowell  v.  RisseJl,  37 
Pa.  164;  Lee  v.  Lamjrrey,  43  N.  H.  13;  M'Kee  v.  Gilchrist,  3 
Watts,  230;  Rogers  v.  Hall,  4  Watts,  359;  Gibhs  v.  Neely,  7 
Watte,  305;  TrinMs  v.  Turner,  13  Smedes  &  M.  348;  TutOe  v. 
Turner,  28  Tex.  759;  Hartman  v.  DiUer,  62  Pa.  37;  Bredin  v. 
Brediu,  3  Pa.  81;  Kelsey  v.  Murphy,  26  Pa.  78;  Doe  v.  John- 
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4on,  18  N.  J.  L.  87;  Caldwell  v.  WiUiamSy  1  Ind.  405;  Cuyler  v. 
McCartney,  40  N.  Y.  221,  33  Barb.  165;  Walerhury  v.  Sturte- 
vanlj  18  Wend.  353;  Jieitenbach  v.  jReitenbaohy  1  Kawle,  362; 
Claytar  v.  Anthony ,  6  Eand.  285;  Ahney  v.  Erngslcmd,  10  Ala. 
555;  Mlon  v.  Cooper ^  29  Vt.  444;  Borlamd  v.  Jifayo,  8  Ala.  104; 
Kwmlooh  V.  Tf^ife,  20  Cal.  598;  Tedrowe  v.  ^A<^,  56  Ind.  443; 
SheTTnan  v.  HogUmdy  73  Ind.  472;  Cordes  v.  Straszer^  8  Mo, 
App.  61. 

It  constitutes  no  objection  to  the  admissibility  of  such  declara- 
tions that  the  plan  was  concocted  before  the  party  against  whom 
they  are  offered  became  an  associate.  By  connecting  himself 
widi  the  others  and  aiding  in  the  execution  of  their  plan,  he 
adopts  the  prior  acts  and  declarations,  so  far  as  they  constitute  a 
part  of  the  res  gestm,  as  much  as  if  he  had  been  present  and  as- 
sented to  each  successive  step  in  carrying  out  and  consummating 
the  fraud.  Doe  v.  Johnson,  18  N.  J.  L.  87.  See  Bump,  Fraud. 
Conv.  584. 

b.  Conspiracy  Must  First  be  Established. — Before  such  dec- 
larations can  be  given  in  evidence,  however,  there  must  be  some 
proof  of  the  combination.  In  order  to  ascertain  whether  they  are 
admissible,  it  is  for  the  court  to  determine  for  itself  whether  other 
facts  are  sufficiently  shown,  and  whether  these  facts  are  prima 
facie  sufficient  proof  that  the  parties  have  combined  to  effect  the 
fraudulent  design.  If  it  finds  the  existence  of  such  proof,  it  ad- 
mits the  declarations  as  fit  evidence  to  be  considered  by  the  jury 
in  reaching  a  conclusion  on  the  whole  case,  who  may  nevertheless 
negative  the  combination.  Claytor  v.  Anthony,  6  Hand.  285; 
Hathmoay  v.  Brown,  18  Minn.  414;  Boyd  v.  Jones,  60  Mo.  454. 

The  fraudulent  combination  cannot  be  established  by  the  dec- 
larations themselves,  for  a  species  of  evidence  which  is  in  its 
nature  inadmissible,  unless  some  other  is  satisfactorily  proven, 
cannot  be  used  to  establish  the  fact,  the  proof  of  which  is  an  in- 
dispensable condition  of  its  own  admissibility.  They  therefore 
cannot  even  be  heard,  until  the  foundation  is  laid  for  their  intro- 
duction by  proper  proof  that  the  debtor  and  grantee  were  en- 
gaged in  a  conspiracy  to  defraud  creditors.  Cuyler  v.  McCarir 
ney,  40  N.  Y.  221,  33  Barb.  165;  Claytor  v.  Anthony,  6  Band. 
285;  Abney  v.  Kingsland,  10  Ala.  355. 

Mere  proof  that  they  have  concurred  in  a  transfer  does  not  es- 
tablish it,  for  it  only  shows  a  common  intent,  but  not  a  common 
61 
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intent  to  defraud.  Cuyler  v.  McCartney^  40  N.  Y.  221,  33  Barb^ 
165.  A  very  slight  degree  of  concert  or  collusion,  however,  i» 
sufficient  Hartmen  v.  DiMer^  62  Pa.  37.  The  retention  of  the 
possession  of  personal  property  is  sufficient  {CdlchDell  v.  Willia/fns, 

1  Ind.  405;  BorUmd  v.  Mayo^  8  Ala.  104;  Waterhury  v.  Sturte- 
vanty  18  Wend.  353),  if  it  is  of  such  a  character  as  to  raise  a  pre- 
sumption of  a  fraudulent  intent.  Abney  v.  Kmgslamd^  10  Ala. 
855;  Wright  v.  ComdiicSy  10  Mo.  174. 

The  retention  of  the  possession  of  the  real  estate  is  not  suffi- 
cient. Tedrowe  v.  Saher,  56  Ind.  443.  A  statement  of  the  debt- 
or showing  a  fraudulent  intent,  made  so  near  the  grantee  that  he 
might,  and  most  probably  did  hear  it  is  sufficient.  StovaU  v. 
Fa/nner%  &  M.  Bcmk^  8  Smedes  &  M.  305.  The  relation  of  hus- 
band and  wife  is  not  a  sufficient  foundation  to  make  his  acts  or 
declarations  competent  evidence  against  her.  Tripner  v.  Abra- 
hamsy  47  Pa.  220. 

As  to  when  deeds  are  void  for  fraud,  insanity,  drunkenness, 
duress,  undue  influence,  imbecility,  infancy,  or  fraud  of  husband, 
from  ward  to  guardian,  from  cestui  ^ue  trust  to  trustee,  from  heir 
to  executor,  see  note  to  Harding  v.  Hamdy^  24  U.  S.  11  Wheat. 
103,  6  L.  ed.  429. 

When  the  conspiracy  is  proved,  a  memorandum  made  by  the 
debtor  even  after  the  death  of  the  grantee  is  admissible  in  evi- 
dence.    Confer  v.  MoNealy  74  Pa.  112. 

§  312.  Orounds  for  Setting  Aside  Transfer. 

a.  Equity  Jurisdiction. — Courts  of  equity  have  undoubted 
jurisdiction  to  compel  the  surrender  and  cancellation  of  deeds 
where  the  evidence  shows  they  were  obtained  by  fraud  or  held  for 
inequitable  and  unconscientious  purposes.  Walker  v.  Hunter j  27 
Ga.  336;  Haywa/rd  v.  Dimsdale^  17  Yes.  Jr.  Ill;  HarrdUon  v. 
CummingSy  1  Johns.  Ch.  517,  1  L.  ed.  229;  Yam,  Doren  v.  Nem 
York,  9  Paige,  388,  4  L.  ed,  743;  Fonda  v.  Sage,  48  K  T.  187; 
McHenry  v.  Hazard,  45  N.  Y.  580;  Whittingham  v.  ThorvAurghy 

2  Yem.  206;  Be  Costa  v.  Scandret,  2  P.  Wms.  170;  Peake  v. 
Highfidd,  1  Euss.  559. 

Suppression  by  husband,  of  the  fact  that  his  wife  was  under  age 
at  the  time  of  execution,  is  sufficient  ground  for  setting  deed 
aside.     Bryan  v.  Primm,  1  HI.  33. 

Deed  void  on  its  face  for  want  of  acknowledgment,  required 
of  married  woman,  will  not  be  set  aside  for  that  reason.  EUioit 
V.  PeirsoUy  1  McLean,  11. 
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False  representations  to  wife  at  the  time  of  procuring  her  ac- 
knowledgment to  a  deed,  is  sufficient  ground  for  setting  it  aside, 
but  the  falsity  must  be  clear  and  convincing.  Jewett  v.  Zmeber- 
ger,  3  Pittsb.  157. 

Equity  generally  will  not  compel  surrender  of  a  deed  as  void 
where  the  defect  is  apparent  on  its  face  and  extrinsic  evidence  is 
not  required  to  prove  it.    PeiraoU  v.  JSUiott,  31  U.  S.  6  Pet.  95, 

8  L.  ed.  332;  (}ray  v.  Coon,  23  Iowa,  344;  Ward  v.  Dewey,  16 
N.  T.  519;  Simpson  v.  Howden,  3  Mylne  &  0.  97. 

Equity  will  order  a  deed  to  be  delivered  to  the  grantor  for  the 
purpose  of  canceling  a  clause  of  general  warranty  fraudulently 
inserted  after  delivery  by  the  grantee,  although  the  deed  con- 
veyed no  title  to  the  grantee.  Maise  v.  Garner ,  1  Mart.  &  Y. 
383,  17  Am.  Dec.  817. 

Equity  has  power  to  order  the  cancellation  of  a  void  deed. 
The  deed  may  be  a  cloud  on  the  title,  but  the  evidence  of  its  nullity 
muBt  be  clearly  shown.  Jones  v.  Perry,  10  Yerg.  59,  30  Am. 
Dec.  430;  Johnson  v.  Cooper,  2  Yerg.  524;  Shermcm  v.  Fitch,  98 
Mass.  59;  Brorrdey  v.  HolUmd,  Coop.  9, 

A  court  of  equity  may  rescind  a  conveyance  of  land  or  a  con- 
tract therefor  which  has  been  procured  by  fraud  or  false  repre- 
sentations, when  a  proper  case  is  presented.  Smith  v.  Pobertson^ 
23  Ala.  312;  Stark  v.  Henderson,  30  Ala.  438;  Evans  v.  Bick- 
nell,  6  Ves.  Jr.  174;  Woodmam,  v.  Freemam,,  35  Me.  531;  Hickey 
V.  Drawee,  47  Mo.  369;  Grem  v.  Chandler,  25  Tex.  148;  Griffim, 
V.  Sketoe,  30  Ga.  300. 

A  party  who  would  rescind  a  contract  on  the  ground  of  fraud 
mast  o£Eer  to  do  so  in  a  reasonable  time  after  the  fraud  is  discovered. 
Davis  V.  Ta/rwater,  15  Ark.  286;  Myers  v.  O^HanUm,  12  Rich. 
Eq.  196;  Foster  v.  Gressett,  29  Ala.  393;  Ohert  v.  Ohert^  12  N.  J. 
Eq.  423;  Walsham  v.  Stainton,  1  DeG.  J.  &  S.  678. 

A  contract  or  conveyance  will  not,  in  general,  be  set  aside  for 
fraud  except  at  the  option  of  the  party  defrauded.     Jones  v.  Hilly 

9  Bush,  692;  Ayres  v.  Hewett,  19  Me.  281. 

The  proof  of  the  fraud  must  be  full,  clear  and  explicit.  Rvpart 
V.  Dunn,  1  Kich.  L.  101, 

Fraudulent  representation  and  concealment  by  the  vendor  as  to 
the  nature,  quality  and  quantity  of  land,  will  entitle  the  vendee 
to  a  rescission  of  the  contract.  Thomas  v.  Beehe,  25  N.  Y.  244; 
Martin  v.  Jordam,,  60  Me.  531;  Perkins  v.  Rice,  Litt.  Sel.  Cas. 
218;  Camp  v.  Camp,  2  Ala.  632;  Smith  v.  Robertson,  23  Ala.  312; 


964  LAW   OF   EVIDENCE   IN   CIVIL  CASES. 

MUcheU  V.  Moore,  24  Iowa,  394;  Underwood  v.  West,  43  IlL  403; 
Pwrret  v.  Schauhhut,  5  Minn.  323. 

The  equity  of  a  bill  to  rescind  a  contract  on  the  ground  of  fraud 
is  weakened  by  delay  in  bringing  the  suit.  Foxworth  v.  Bullockn 
44  Miss.  457. 

False  representations  or  concealment  by  the  vendor,  as  to  his 
title,  will  entitle  to  a  rescission  of  the  contract.  Gray  v.  Bari- 
lett,  20  Pick.  186;  Crutchfield  v.  DaniUy,  16  Ga.  432;  GUI  v. 
Corhin,  4  J.  J.  Marsh.  392;  Green  v.  Chandler,  25  Tex.  148; 
Smith  V.  Robertson,  23  Ala.  312;  Prout  v.  Roberts,  32  Ala.  427; 
Carr  v.  Callaghan,  3  Litt.  365;  Kennedy  v.  Johnson,  2  Bibb,  12. 

The  misrepresentation,  to  avoid  a  contract  of  sale,  must  be  of 
some  material  fact  and  falsely  and  fraudulently  made.  Pratt  v. 
PhiUyrook,  33  Me.  17;  Brown  v.  Blunt,  72  Me.  415;  Wilson  v. 
St/rayh(ym,  26  Ark.  28. 

K  the  vendee,  with  full  knowledge  that  he  has  been  defrauded, 
proceeds  to  execute  the  contract  by  payments  of  parts  of  the  pur- 
chase money,  it  is  a  waiver  of  the  fraud.  KnuckoUs  v.  Lea,  10 
Humph.  577. 

It  is  always  competent  to  show  fraud  and  misrepresentation  by 
parol  evidence.  Rogers  v.  Hadley,  2  Hurlst.  &  C.  227;  Robinson 
V.  Vernon,  7  C.  B.  K  S.  231;  Hotson  v.  Browne,  9  C.  B.  N.  S. 
442;  Chambers  v.  Livermore,  15  Mich.  381;  Phyfe  v.  Wardell,  2 
Edw.  Ch.  47,  6  L.  ed.  304;  Best  v.  Stow,  2  Sandf.  Ch.'  300,  7  L. 
ed.  602. 

b.  Competency  of  Evidence  to  Show  Fraud. — With  the  ele- 
mentary principles  previously  stated  well  in  mind,  it  is  safe  to 
affirm  the  entire  competency  of  any  evidence  tending  to  show 
that  the  execution  or  procurement  of  the  contract  upon  which  the 
controversy  is  based  was  obtained  through  fraud,  actual  or  con- 
structive, or  by  duress  or  compulsion.  In  each  instance,  however, 
it  is  a  prerequisite  cast  upon  the  party  asserting  the  affirmative 
that  he  should  show  the  legal  existence  of  the  contract  or  document 
upon  which  he  predicates  the  allegation  of  fraud;  the  following 
are  some  of  the  most  important  and  recent  decisions  which  will 
indicate  the  drift  and  character  of  the  earlier  authorities:  Foster 
V.  Mmkinnon,  L.  R.  4  C.  P.  704;  Kain  v.  OU,  2  Barn.  &.  0. 634; 
Robinson  v.  Gould,  11  Oush.  57;  Harmon  v.  Harmon,  61  Me. 
227;  CoUvns  v.  Blantern,  2  Wils.  341;  Davis  v.  Fox,  59  Mo.  125; 
Davis  V.  Lmter,  64  Mo.  43;  Taylor  v.  Jaques,'lQ&  Mass.  291; 
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L^^  V.  Ferguson^  5  Hill,  154;  Singer  Mfg.  Co.  v.  Ba/wson^  50 
^  5  634;  King  v.  Williams,  65  Iowa,  167;  CadwaUader  v.  TFi9«^, 
^^^0.   483;    Bull.  N.   P.   172;    Hibbaa^d    v.    MiZI^,   46    Vt. 
;^'  MHUr  V.  JtfJZZ^r,  68  Pa.  486;  FeOer  v.  (Jr^n,  26  Mich.  70; 
(gi   ^^«  V.  Rush,  30  La.  Ann.  1157;  OliA)aH  v.  Menger,  39  Tex. 
^  ^  ^'ie^^e/•  V.  PWc<?,  26  Mich.  518;  ThurrrKm  v.  Bwrt,  53  111.  129; 
tooi  V.  Moore,  39  Tex.  255;   Eadie  v.  Simmon,  26  N.  Y.  9; 
Sharon  v.  Gager,  46  Conn.  189;  Plant  v.  Gurvn,  2  Woods,  C.  C. 
372;  Christ  v.  Diffenhach,  1  Serg.  &  R.  464;  Chapman  v.  ^<w^, 
56  N.  Y.  137;  Kinney  v.  Kiernan,  49  N.  Y.  164;  CbW  v.  5a^ 
/aZ<i,  46  N.  Y.  533;  ^^^wi  v.  (?Zrf,  2  Barn.  &  C.  634;  Montgom- 
ery V.  Pickei'vng,  116  Mass.  227;  Horn  v.  Brooks,  61  Pa.  407; 
Williams  v.  Williams,  63  Md.  371;  Burtners  v.  Kera/ii,  24  Gratt. 
42;  Mitchell  v.  McDougaU,  62  111.  498;  (?a^(3  v.  Z^u?^,  68  HI. 
613;  Isenhoot  v.  Chamberlain,  59  Cal.  630;  TFray  v.  IFray,  32 
Ind.  126;  Woodruff  v.  Garner,  39  Ind.  246;  Kellogg  v.  Steiner, 
29  Wis.  626;  Ti^rn^r  v.  Turner,  44  Mo.  535;  PZan^  v.  (7o7k?i^, 
22  Ark.  464;  TF54ar^/i  v.  Doicglass,  76  Pa.  273;  Munson  v.  iTi^A- 
o&,  62  111.  Ill;  Ffl^^i  Buskirk  v.  Day,  32  111.  260. 

A  conveyance  obtained  for  an  inadequate  consideration  from 
one  not  cognizant  of  his  right,  by  one  who  had  notice  of  such 
right,  will  be  set  aside,  altliough  no  actual  fraud  or  imposition  be 
proved.  1  Sugd.  Vend.  &  P.  (6th  Am.  ed.)  320.  See  Osgood 
V.  FramJdvn,  2  Johns.  Ch.  24,  1  L.  ed.  282;  BuUer  v.  Haskell, 
4  Desaus.  Eq.  651;  Bunch  v.  Hurst,  3  Desaus.  Eq.  273;  Evans 
V.  Ludyn,  3  Bro.  C.  C.  150. 

If  advantage  be  taken  of  the  distress  or  ignorance  of  the  ven- 
dor, the  sale  wiU  be  set  aside.  Heme  v.  Meeres,  1  Vern.  465; 
Govld  V.  Okenden,  4  Bro.  P.  C.  198;  Pickett  v.  Loggon,  14  Ves. 
Jr.  215;  Murray  v.  Palmar,  2  Sch.  &  Lef.  474;  Bowen  v.  Kvr- 
w<m,\A.  &  G.  t.  Sugd.  44;  Darley  v.  Singleto?i,  1  Wightw.  28, 29; 
Bowers  v.  Heaps,  3  Ves.  &  B.  117;  Crowe  v.  Ballard,  1  Ves.  Jr. 
215. 

Dealing  with  young  heirs,  and  for  reversionary  interests,  is  also 
watched  with  the  utmost  jealousy,  and  constitutes  a  particular 
class  of  cases,  forming  another  exception  to  the  general  rule,  that 
for  mere  inadequacy  of  price  a  contract  is  not  to  be  set  aside. 
E^ans  V.  Peacock,  16  Ves.  Jr.  512,  514;  Gowland  v.  De  Faria, 
17  Ves.  Jr.  20;  Osgood  v.  Franklin,  2  Johns.  Ch.  1,  25,  1  L.  ed. 
275,  283;  Ex  parte  Lynch,  1  Madd.  Ch.  19. 
If  the  terms  of  the  bargain  are  so  inadequate  as  to  satisfy  the 
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conscience  of  the  court,  by  the  amount  of  the  inadequacy,  that 
there  must  have  been  imposition,  or  that  species  of  pressure  upon 
his  distress,  which,  in  view  of  a  court  of  equity,  amounts  to  op- 
pression, the  court  will  set  it  aside.  Willard,  Eq.  Jur.  203; 
UnderhiU  v.  Sorwood^  10  Ves.  Jr.  219;  Undej'wood  v.  Hithcox^ 
1  Ves.  Sr.  249. 

Where  weakness  of  mind  and  inadequacy  of  consideration 
unite,  though  neither  standing  alone  would,  under  ordinary  cir- 
cumstances, be  sufScient,  the  court  has  set  aside  the  conveyance. 
Clarkson,  v.  Hcmway^  2  P.  Wms.  204;  WGormick  v.  JtfaZm,  5 
Blackf .  509. 

So  where  imbecility  of  mind  and  inadequacy  of  consideration, 
were  united  with  an  abuse  of  confidence  which  one  reposed  in 
the  other,  the  sale  has  been  set  aside.  Oibson  v.  JeyeB^  6  Ves.  Jr. 
266. 

Though  inadequacy  of  price  will  not  be  alone  a  ground  for  set- 
ting aside  a  contract,  yet  if  the  contract  be  obtained  by  one  stand- 
ing in  a  peculiar  relation  of  confidence  to  the  party  from  whom  it 
was  obtained;  or  if  the  latter  be  of  weak  understanding;  or  if 
there  be  misrepresentation  or  surprise;  or  if  the  latter  be  in  pecu- 
niary distress,  a  court  of  equity  ^will  interfere.  And  though 
weakness  of  mind  be  not  enough  to  set  aside  the  contract,  if  the 
the  party  be  corrvpoa  mentis^  yet  if  there  be  other  circumstances, 
such  as  inadequacy  of  price,  imposition,  surprise,  abuse  of  confi- 
dence, and  the  like,  the  benign  jurisdiction  of  the  court  can  be 
successfully  invoked.  Per  Harris,  P,  e/l,  in  Dunn  v.  Cha/rnberSy 
4  Barb.  379;  Willard,  Eq.  Jur.  204,  205;  1  Story,  Eq.  Jur.  §  246; 
M'Gormioh  v.  Malin,  5  Blackf.  509;  Newland,  Cont.  359,  360. 

Where  a  man  of  shrewdness  and  experience  conveyed  to  his 
nephew,  who  was  ignorant  and  but  just  of  age,  in  full  of  a  debt 
of  $500,  land  worth  only  half  that  amount,  the  deed  was  held 
fraudulent,  and  set  aside.    HdU  v.  Perkins^  3  Wend.  626. 

Mere  inadequacy  of  price  is  not  alone  sufficient  to  vitiate  the 
contract.  1  Story,  Eq.  Jur.  §  244;  Griffith  v.  SpraUey^  1  Cox, 
Ch.  383;  GolMer  v.  Brown^  1  Cox,  Ch.  428;  January  v.  Martm^ 

1  Bibb,  586;  Whits  v.  Floi^a,  2  Overton,  430;  Eyre  v.  PoU&r,  56 
U.  S.  15  How.  42,  14  L.  ed.  592;  Stewart  v.  State,  2  Harr.  &  G. 
114;  Beard  v.  GampheUy  2  A'.  K.  Marsh.  127;  Wright  v.  Stanard^ 

2  Brock.  311;  Seymour  v.  Delancy^  3  Cow.  445;  Gamett  v.  Maconj 
6  Call,  308,  2  Brock.  185;  Udall  v.  Kenney,  3  Cow.  590;  Bunch 
V.  Bursty  3  Desaus.  Eq.  292;  Butler  v.  Haskell^  4  Desaus.  Eq... 
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651;  Osgood  ▼.  FramJdm^  2  Johns.  Ch.  1, 1  L.  ed.  275, 14  Johns. 
527;  WhUefield  v.  WLeod,  2  Bay,  380;  KnM  v.  Lindsay,  6 
Ohio,  471;  H'Mwrd  v.  Coolridge,  1  Met.  93;  Oregor  v.  Dwnccm^ 
2  Desans.  Eq.  637;  Coles  v.  Trecothick,  9  Ves.  Jr.  234;  Burrowes 
V.  Z<?{?i,  10  Ves.  Jr.  470;  Young  v.  CZ^A,  Prec.  in  Ch.  538; 
JBorrett  v.  Gomeserra,  Bunb.  94;  Underwood  v.  HUhcox,  1  Ves. 
Sr.  279;  MorUock  v.  BuUer,  lO  Ves.  Jr.  292;  Lowther  v.  LowtheVy 
13  Ves.  Jr.  95;  TTiJ^^mi  v.  JSusseU,  3  Ves.  &  B.  187. 

The  inadequacy  of  price  mnst  be  so  great  as  to  afford  a  strong 
presumption  of  fraud  (JSuUer  v.  HaskeHl,  4  Desaus.  Eq.  651; 
Udall  V.  Kermey,  3  Cow.  590);  or  must  be  coupled  with  an  in- 
equality in  the  condition  of  the  parties  {George  v.  Richardson, 
irilmer  (Va.)  230);  or  must  be  attended  by  circumstances  evincing 
unconscientious  advantage  taken  by  vendee  of  the  improvidence 
or  distress  of  the  vendor.    M^ Kinney  v.  Pvnchx/rdy  2  Leigh,  149. 

To  set  aside  a  conveyance  between  persons  who  stand  upon  a 
precisely  equal  footing,  the  inequality  must  be  so  strong,  gross 
and  manifest  that  it  must  be  impossible  to  state  it  to  a  man  of 
common  sense,  without  producing  an  exclamation  at  the  inequal- 
ity of  it.  1  Story,  Eq.  Jr.  §  346;  StU/weU  v.  Wilkins,  Jacob, 
280;  Newland,  Cont.  359;  1  Sugd.  Vend.  (6th  Am.  ed.)  319; 
Gvyynne  v.  Heaton,  1  Bro.  C.  C.  1;  Stephens  v.  Bateraan,  1  Bro. 
•O.  C.  22;  FUyyer  v.  Shera/rd,  Ambl.  18;  Grffith  v.  SpraUey,  2 
Bro.  C.  C.  179,  Tiote  h;  Low  v.  Barcha/rd,  8  Ves.  Jr.  133;  Under- 
hiU  V.  Horwood^  10  Ves.  Jr.  209;  Vemer  v.  Winstanley,  2  Sch. 
•&  Lef.  393;  Bruce  v.  BogerSy  2  Sch.  &  Lef .  396,  note;  Barley  v. 
JSvngletony  Wightw.  25;  Evans  v.  Brown,  Wightw.  102;  Expa/rte 
Thisdewoody  1  Eose,  290;  Gregor  v.  Dwncam,y  2  Desaas.  Eq.  639; 
4JWheraU  v.  OgHmCy  1  .Desaus.  Eq.  258,  259,  note  p;  Osgood  v. 
JFramMvriy  2  Johns.  Ch.  23,  24,  1  L.  ed.  282;  Howell  v.  Baker^  4 
Johns.  Ch.  118, 1  L.  ed.  784. 

ThiB  doctrine,  that  unless  the  inadequacy  of  price  is  such  as 
shocks  the  conscience,  and  to  amount  in  itself  to  conclusive  evi- 
dence of  fraud,  it  will  not  be  suiScient  to  set  aside  the  sale,  is 
-denied  in  Seymour  v.  DeUmcyy  3  Cow.  446,  517,  572. 

c  Entire  Transaction  May  be  Shown. — In  question  of  fraud 
or  bona  fides  an  adequate  judgment  can,  in  general,  only  be  formed 
by  having  a  perfect  view  of  the  whole  transaction,  and  this 
includes  the  conversation  which  forms  a  part  of  it.  The  language 
which  is  used  on  any  occasion  forms  a  part  of  the  res  gestcB.    The 
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declarations  and  acts  of  the  debtor  made  before  the  transfer  and 
contemporaneous  with  it  are  admissible.  McDowell  v.  Gold- 
smith, 6  Md.  319,  2  Md.  Ch.  370,  24  Md.  214;  Waters  v.  Riggirij 
19  Md.  536;  Badger  v.  Story,  16  N.  H.  168;  Angier  v.  Ash,  26 
N.  H.  99;  Ooodgame  v.  Cole,  12  Ala.  77;  Elliott  v.  Stoddard,  98 
Mass.  145;  Sa^kett  v.  Spencer,  65  Pa.  89;  York  County  Bank  v. 
Carter,  38  Pa.  446;  Merrill  v.  Meachum,  5  Day,  341;  {7<:>e>>k  v. 
Swan,  5  Conn.  140;  Crary  v.  Sprague,  12  Wend.  41;  Oarnble 
V.  Johnson,  9  Mo.  605;  Ha/rdee  v.  La/ngford,  6  Fla.  13;  Potter  v. 
McD(yweU,  31  Mo.  62;  J/ar«A  v.  2>avti,  24  Vt.  363;  JSToo^^  v.  ^<>J- 
Jm«,  18, La.  Ann.  648;  J7J?a^A  v.  Pa^^,  63  Pa.  108;  Weil  v.  SU- 
verstone,  6  Bush,  698;  Peck  v.  Crouse,  46  Barb.  151;  McLams  v. 
Johnson,  43  Vt.  48;  Pomeroy  v.  Bailey,  43  N.  H.  118;  Trii«>r6 
V.  Forsyth,  24  Barb.  105;  M?Kmney  v.  Rhoads,  5  Watts,  343; 
Wyckoff  V.  (7arr,  8  Mich.  44;  ^a^  v.  Ableman,  13  Wis.  644; 
i?^  V.  Missouri,  84  U.  S.  17  Wall.  532,  21  L.  ed.  707;  TT^Zra^ 
V.  Campbell,  28  Mich.  Ill;  Pea/rson  v.  Forsyth,  61  Ga.  537;  ^fer- 
an^for  v.  Gould,  1  Mass.  165;  JReichart  v.  Castalor,  5  Binn.  109. 
They  are  admissible  in  evidence  in  favor  of  the  grantee  {Elliott 
V.  Stoddard,  98  Mass.  145;  Sackett  v.  Spencer,  65  Pa.  89;  Sweet- 
zer  V.  Mead,  5  Mich.  107;  Grvber  v.  Boyles,  1  Brev.  266; 
United  States  v.  Mertz,  2  Watts,  406;  William  <6  Mary  College 
V.  Powell,  12  Gratt.  372),  as  well  as  of  creditors.  The  acts  (C^uy- 
for  V.  McCartney,  40  N.  Y.  221,  33  Barb.  165),  and  declarations 
of  the  grantee  which  accompany  the  transfer  stand  on  the  same 
footing  as  those  of  the  debtor.  So  far  as  the  acts  and  declarations 
of  the  parties  form  a  part  of  and  assist  in  giving  character  to  the 
transactions,  they  constitute  a  part  of  the  res  gestcB  and  are  com- 
petent evidence.  Claytor  v.  Anthony,  6  Hand.  285;  Penn  v. 
Scholey,  5  Esp.  243.  When  admitted  they  do  not  conclusively 
establish  the  fraud,  but  are  to  be  considered  in  connection  with 
other  evidence  and  to  be  governed  as  to  their  effects  by  the  usual 
rules  of  the  law.  McDowell  v.  Goldsmith,  6  Md.  319,  2  Md.  Ch. 
370,  24  Md.  214.  The  declarations  of  an  agent  when  they  con- 
stitute a  part  of  the  res  gestcB  are  also  competent  evidence. 
Ha£7ischen  v.  Luchtemeyer,  49  Mo.  51;  KeUey  v.  Campbell^  1 
Keyes,  29;  Bump,  Fraud.  Conv.  580. 

§  373.  When  Trust  May  be  Established.— Where  the  evi- 
dence establishes  the  fact  that  a  grantee  has  assumed  the  legal 
title  of  real  property  in  fraud  of  creditors  or  in  fraud  of  the  right 
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ful  owner,  the  law  denominates  him  a  trustee  ex  malefieio.  Pa/r- 
tridge  v.  Stokes,  44  How.  Pr.  381;  Day  v.  Cooley,  118  Mass.  524; 
Case  V.  Phelps,  39  N.  Y.  164;  King  v.  WUcox,  11  Paige,  589,  5 
L  ed.  243. 

Judge  Story,  in  Story,  Eq.  Jur.  361,  says  that  "when  the  con- 
veyance is  intentionally  made  to  defraud  creditors,  it. seems  per- 
fectly reasonable  that  it  should  be  held  void  as  to  all  subsequent, 
as  well  as  to  all  prior  creditors,  on  account  of  ill  faith." 

In  King  v.  Wilcox,  supra,  the  Chancellor  said:  "  Upon  a  full 
examination  of  all  the  cases,  the  legal  principle  appears  to  be 
established  that  when  a  voluntary  conveyance  is  made  and  received 
with  an  actual  intent  to  defraud  the  then  existing  creditors  of  the 
grantor,  it  is  not  a  bona  fide  conveyance  which  can  protect  the 
grantee  against  the  claims  of  subsequent  creditors." 

In  Day  v.  Codey,  Morton,  J.,  said:  "  It  is  well  settled  that  if 
a  debtor  makes  a  conveyance  with  the  purpose  of  defrauding 
either  existing  or  future  creditors,  it  may  be  impeached  by  either 
class  of  creditors."     See  also  Dewey  v.  Moyer,  72  N.  Y.  70. 

§  374.  Fraudulent  Intent  and  Design. 

a.  Cannot  Allege  His  Own  Fraud. — Fraud  avoids  a  contract 
ah  initio — vitiates  all  contracts  whether  intended  to  operate  against 
a  party,  a  stranger,  or  the  public  generally.  The  guilty  party 
cannot  allege  his  own  fraud  in  order  to  avoid  his  own  act;  and  he 
may  be  liable  in  damages  where  real  injury  is  done.  The  agree- 
ment cannot  be  adopted  in  part;  all  must  be  disaffirmed,  or  none. 
Foreman  v.  JBigelow,  4  Cliff.  543,  549;  Feltz  v.  Walker,  49  Conn. 
98,  and  cases  cited.  • 

b.  Allegations  Must  be  Specific. — Fraud  as  previously  shown 
is  never  presumed.  The  burden  of  proving  it  rests  upon  him 
who  alleges  it.  It  is  a  question  of  fact  to  be  determined  from  all 
the  circumstances  in  each  case.  Hager  v.  Tlwmpson,  66  U.  S.  1 
Black,  91,  17  L.  ed.  43;  Humes  v.  Scruggs,  94  U.  S.  28,  24  L.  ed. 
53;  2  Pars.  Cont.  784. 

Allegations  of  fraud  must  be  specific  in  time,  place,  persons, 
etc,  so  that  the  defendant  may  meet  the  cliarge,  and  the  court  see 
whether  ordinary  diligence  to  discover  the  fraud  has  been  used. 
See  Steams  v.  Page,  48  U.  S.  7  How.  829,  12  L.  ed.  932;  Moore 
V.  Greene,  60  U.  S.  19  How.  70, 15  L.  ed.  533;  Badger  v.  Badger, 
69  U.  S.  2  Wall.  95,  17  L.  ed.  838;  AmhUr  v.  Choteau,  107  U.  S. 
591,  27  L.  ed.  324. 
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Fraud  being  a  term  which  the  law  applies  to  oertain  facts, 
where,  npon  the  facts,  the  law  adjudges  fraud,  it  need  not  be  ex- 
pressly alleged.  Stimaan  v.  EdpSj  9  Colo.  36;  Kerr,  Fraud,  366, 
cases. 

QroBS  negligence  tends  to  show  fraud.  First  Kat.  Bank  of 
Carlisle  v.  Chrdham^  1  TJ.  S.  702,  25  L.  ed.  751,  cases. 

All  avenues  that  facilitate  the  detection  of  fraud  are  to  be  kept 
open  and  free  from  bars  and  estoppels.  Pendleton  v.  Rickey ^  32 
Pa.  63;  PeOei/reau  v.  Jackson,  11  Wend.  117,  4  Kent,  Com.  269. 

The  presence  of  fraud  is  a  fact,  the  evidence  of  which  must 
satisfy  an  unprejudiced  mind  beyond  a  reasonable  doubt  Young 
V.  Edwards,  72  Pa.  267. 

Circumstantial  evidence  is,  in  most  cases,  the  only  proof  that 
can  be  adduced.  Rea  v.  Missouri^  84  XJ.  S.  17  WaU.  643,  21  L. 
ed.  709;  Oraig  v.  Fmder,  59  Iowa,  203;  Moore  v.  UUman,  80 
Va.  311,  cases;  Toomey  v.  London,  JB.  dk  8,  C.  R.  Co,  3  C.  B.  If . 
S.  149;  WheeUony.  Ha/rdisty,  8  EL  &  Bl.  275;  ScKuylhSU  <&  D. 
Imp.  <Sk  R.  Co.  V.  Munson,  81  XJ.  S.  14  WaU.  442,  448,  20  L.  ed. 
867,  872;  Schuchardt  v.  AUm,  68  XJ.  S.  1  Wall.  359,  369, 17  L. 
ed.  642,  646;  Pleasants  v.  Fmi,  89  XJ.  S.  22  Wall.  120,  22  L.  ed. 
782;  Herhert  v.  Butler,  97  XJ.  S.  320,  24  L.  ed.  958;  Anderson 
Cownty  Comrs.  v.  Beat,  113  XJ.  S.  240,  28  L.  ed.  970. 

c.  Tweed  Eing  Case.— ^airrf  v.  New  York,  96  N.  Y.  567, 
was  one  of  the  numerous  actions  originating  in  the  notorious 
Tweed  Bing  frauds.  Chief  Justice  Buger,  in  writing  for  affirmance, 
indicates  with  rare  felicity  many  of  the  evidentiary  principles  that 
are  more  or  less  involved  in  all  questions  of  fraudulent  intent 
His  Honor  holds  that  to  authorize  the  setting  aside  of  a  contract 
made  by  a  municipal  officer  on  its  behalf,  on  the  ground  of  fraud, 
the  fraud  must  be  clearly  proved.  WhUe  it  may  be  established 
by  circumstantial  evidence,  it  can  only  be  so  established  by  proof 
of  such  circumstances  as  are  irreconcilable  with  any  other  theory 
than  that  of  the  guilt  of  the  persons  accused  of  the  fraud. 

Again :  "  Fjaud  must  be  proved.  Its  commission  cannot  be 
presumed,  and  although  it  may  be  established  by  circumstantial 
evidence,  it  must  be  by  the  proof  of  such  circumstances  as  are 
irreconcilable  with  any  other  theory  than  that  of  the  guilt  of  the 
persons  accused." 

No  different  rule  prevails  in  respect  to  the  contracts  of  corpora- 
tions than  that  applicable  to  the  contracts  of  private  individuals, 
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^nd  we  must  determine  the  rights  involved  in  this  action  by  the 
light  of  the  same  principles  which  experience  has  shown  to  be 
salutary  in  other  cases.  People  v.  Stephens^  71  N.  Y.  529.  In 
the  case  of  Kingsley  v.  Brooklyn^  78  N.  Y.  215,  it  was  said  by 
Judge  Miller:  "Allegations  of  fraud  against  public  oiBcials, 
without  proofs  of  facts  establishing  their  guilt,  are  of  but  little 
Avail  in  avoiding  a  contract  in  a  court  of  law.  To  set  aside  a 
contract  on  any  such  ground,  and  to  justify  a  court  in  holding,  as 
matter  of  law,  that  it  was  void,  the  proof  should  be  explicit,  clear 
and  conclusive."  It  was  said  by.  Judge  Finch,  in  the  case  of 
ShuUz  V.  Hoaglcmdy  86  N.  Y.  467:  "The  case  furnishes  no 
•exception  to  the  rule  that  fraud  is  to  be  proved  and  not  presumed. 
Or  over  v.  Wakema/n,  11  Wend.  188.  it  is  seldom,  however,  that 
it  can  be  directly  proved,  and  it  usually  is  a  deduction  from  other 
facts  which  naturally  and  logically  indicate  its  existence.  Such 
facts,  nevertheless,  must  be  of  a  character  to  warrant  the  infer- 
ence. It  is  not  enough  that  they  are  ambiguous  and  just  as  con- 
sistent with  innocence  as  with  guilt.  That  would  substitute 
suspicion  as  the  equivalent  of  proof.  They  must  not  be,  when 
taken  together  and  aggregated,  when  interlinked  and  put  in 
proper  relation  to  each  other,  consistent  with  an  honest  intent. 
If  they  are,  the  proof  of  fraud  is  wanting."  Circumstantial  evi- 
dence is  defined  to  be,  "  an  inference  as  to  the  existence  of  a  fact 
not  actually  known,  arising  from  its  necessary  or  usual  connection 
with  others  which  are  known." 

The  notoriety  of  the  conduct,  and  the  universal  conviction  enter- 
tained by  the  public  as  to  the  vicious  and  corrupt  character  of 
Wm.  M.  Tweed,  was  urgently  pressed  upon  the  attention  of  the 
court  as  corroborative  evidence  of  the  fraud  charged,  and  as 
affording  a  strong  presumption  of  misconduct  in  any  official  trans- 
action with  which  he  was  connected.  Continuing,  the  Chief 
Justice  says :  "The  court,  of  course,  cannot  be  ignorant  or  un- 
conscious of  the  wide-spread  reputation  which  that  individual 
achieved  as  the  most  daring,  reckless  and  unscrupulous  speculator 
of  any  age  or  country,  and  the  probability  that  many  of  his  acts, 
which  have  heretofore  remained  unquestioned,  were  inspired  by 
corrupt  motives  and  unlawful  desires;  yet  it  remains,  nevertheless, 
true  that  no  evidence  is  produced  that  the  contract  now  in  ques- 
tion was  procured  by  fraudulent  inducements,  and  that  for  many 
years  Tweed  was  the  official  agent  of  the  defendant,  voluntarily 
selected  by  its  lawful  authority,  and  necessarily  represented  it  in 
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the  transaction  of  its  numerous  and  important  dealings  with  the 
public  during  a  long  course  of  years." 

It  is  not  competent  for  a  municipal  corporation,  cmy  more  than 
for  a  private  individual,  to  relieve  itself  from  its  contract  obliga- 
tions by  assailing  the  general  character  and  reputation  of  its  law- 
ful agent,  or  to  repudiate  the  performance  of  its  promises  on  the 
ground  of  the  infidelity  of  its  agent  in  other  transactions. 

Under  all  circumstances  it  is  the  duty  of  a  court  to  subject  the 
conduct  of  public  officials,  when  judicially  investigated  to  even 
jealous  scrutiny,  with  a  view  of  discovering  and  preventing  abuses 
of  public  trusts;  but  if,  after  patient  and  elaborate  investigation, 
no  legal  proof  of  fraudulent  misconduct,  of  a  judicial  tribunal,  to 
determine  the  rights  of  tlie  parties  in  accordance  with  the  law 
independent  of  all  other  considerations. 

A  man  who  alleges  fraud  must  clearly  and  distinctly  prove  the 
fraud  he  alleges.     The  oniis  probandi  is  upon  him  to  prove  his- 
case  as  it  is  alleged  by  the  bill.    Burton  v.  Blakemore^  2  Jur. 
1062;   Bellamy  v.  Sabine^  2  Phill.  425;   Blair  v.  Brorrdey^  5 
Hare,  559;    Curson  v.  Belwarthy^  11   Jur.   916;    Jennings  v. 
Broiighton,  17  Beav.  239;    Wilde  v.  GHhson,  1  H.  L.  Cas.  605;. 
Robson  V.  Devonj  4  Jur.  N.  S.  248;   Lomax  v.  Ripley^  24  L.  J. 
Ch.  254;   Smith  v.  Kay^  7  H.  L.  Cas.  750.     If  the  fraud  is  not 
strictly  and  clearly  proved,  as  it  is  alleged,  relief  cannot  be  had, 
although  the  party  against  whom  relief  is  sought  may  not  have 
been  perfectly  clear  in  his  dealings.    Mawatt  v.  Blak^,  31  L.  T. 
387.    Fraud  will  not  be  carried  by  way  of  relief  on  title  beyond 
tlie  manner  in  which  it  is  proved  to  the  satisfaction  of  the  courts 
Luf  V.  Zord,  11  Jur.  N.  S.  50,  52,  per  Lord  Westbury.    If  a. 
case  of  actual  fraud  is  alleged  by  the  bill,  relief  cannot  be  had  on 
the  bill  by  proving  only  a  case  of  constructive  fraud.    Parr  v. 
Jewell,  1  Kay  &  J.  671;  Kerr,  Fraud,  382. 

d.  Law  and  Eqnity  Rules  of  Proof  Same. — The  rules  of  evi> 
dence  are  the  same  in  equity  as  at  law.  Manning  v.  Lechmere^  1 
Atk.  453*  Man  v.  Ward,  2  Atk.  229;  Glynn  v.  BamJc  of  England,  2 
Ves.  Sr.  41.  Whether  certain  facts  as  proved  amount  to  a  fraud,  is  a 
question  for  the  court  as  well  at  law  as  in  equity.  Pettihone  v. 
Stevens,  15  Conn.  19;  Beers  v.  Botsford,  13  Conn.  146.  The 
facts  to  constitute  a  fraud  must  be  proved  at  law  by  the  jury. 
Murray  v.  Mam,n,  2  Exch.  539.  In  equity  they  are  found  by  the 
court,  but  a  court  of  equity  is  not  justified  in  finding  such  facts- 
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upon  any  less  or  different  kind  of  proof  than  would  be  required 
to  satisfy  a  jury.  The  law  in  no  case  presumes  fraud.  The  pre- 
finmption  is  always  in  favor  of  innocence,  and  not  guilt.  In  no 
doubtful  matter  does  the  court  lean  to  the  conclusion  of  fraud. 
Fraud, is  not  to  be  assumed  on  doubtful  evidence.  The  facts  con- 
stituting fraud  must  be  clearly  and  conclusively  established. 
TeaJde  v.  Bailey^  2  Brock.  43;  Bowen  v.  Evcma^  2  H.  L.  Cas. 
257;  Pike  v.  Vigera,  2  Dru.  &  Wal.  267.  Circumstances  of  mere 
suspicion  will  not  warrant  the  conclusion  of  fraud.  Kerr,  Fraud, 
283. 

The  burden  of  proof  on  a  charge  of  fraud  is  on  the  party  alleg- 
ing it.  Kerr,  Fraud,  384;  Best,  Ev.  302,  349;  Lawson,  Presump- 
tions, 93;  Bigelow,  Fraud,  §  142;  Baird  v.  New  York,  96  N.  Y. 
592,  593. 

It  is  not  enough  that  the  party  holding  the  burden  has  produced 
some  evidence  of  the  fact  to  be  established.  There  must  be  such 
iunount  of  evidence  as  would  justify  the  court  or  jury  in  finding 
the  necessary  fact  proved. 

e.  Miscellaneons  Anthorities. — ^Evidence  showing  the  exists 
ence  of  a  confession  of  judgment,  with  an  agreement  to  keep  it 
from  the  public,  is  sufficient  to  establish  a  confederation  between 
the  judgment  debtor  and  creditor  to  the  prejudice  of  the  other 
creditors,  which  will  admit  the  acts  and  declarations  of  one  against 
the  other.  Siloerton  First  If  at.  Bank  v.  Walton^  5  L.  R.  A.  765, 
13  Colo.  265. 

When  near  relationship  exists  between  the  parties  to  an  alleged 
fraudulent  conveyance,  clearer  and  more  convincing  proof  than 
in  other  cases  will  be  necessary  to  sustain  in  the  transaction. 
Lehrrujm  v.  Greenhut,  88  Ala.  478. 

A  written  instrument  attacked  on  the  ground  of  fraud  is  not, 
while  that  issue  is  undetermined,  the  best  evidence  of  the  actual 
contract.    JRolMns  v.  Pueblo  County  Comrs,  15  Colo.  103. 

No  greater  amount  of  evidence  is  required  to  establish  the  facts 
in  an  action  to  rescind  a  contract  on  the  ground  of  false  represen- 
tations than  is  required  to  establish  similar  facts  in  any  other 
action.     Martin  v.  IliU^  41  Minn.  337. 

What  the  plaintiff  paid  for  stock  is  proper  to  be  proved,  to 
establish  what  loss  he  has  sustained  in  being  fraudulently  induced 
to  purchase  it.    Smith  v.  Bollea,  132  U.  S.  125,  33  L.  ed.  279. 

Statements  of  an  agent  in  negotiating  a  lease,  as  to  the  reason 
for  making  the  rent  greater  on  the  face  of  the  lease  tlian  is  to  be 
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actually  paid,  are  admissible  against  his  principals  on  the  questioi> 
of  fraudulent  concealment  of  the  amount  of  the  rent  from  other 
tenants  who  were  entitled  to  the  same  rent  Corson  v.  Beraoriy. 
86  Cal.  433. 

Upon  trial  of  issues  involving  fraud,  large  latitude  of  inquiry  is 
permissible;  and  all  the  facts  and  circumstances  tending  to  throw 
light  upon  the  transaction  between  the  parties  alleged  to  have 
been  implicated  may  be  given  in  evidence.  Hyde  v.  Shank,  77 
Mich.  517. 

Where  the  good  faith  of  a  sale  of  property  is  attacked  it  is 
always  competent  to  prove  that  the  vendor  was  embarrassed  or 
insolvent.     Beach  v.  Miller,  130  111.  162. 

Weakness  of  mind  of  a  grantor,  although  probable  as  cumu- 
lative or  corroborative  evidence  of  fraud,  is  no  evidence  in  itself 
of  the  existence  of  fraud.     Parry  v.  Parry,  130  Pa.  94. 

Evidence  of  a  fraudulent  misrepresentation  inducing  the  execa- 
cution  of  a  written  instrument  must  be  clear  and  convincing  to 
warrant  a  disregard  of  its  terms.     JBarr  v.  Chandler,  47  N.  J. 
Eq.  532. 

Statements  made  by  one  selling  property  to  a  firm,  in  the  pres- 
ence of  one  member,  who  assents  thereto,  may  be  proved  against 
the  firm  on  the  question  of  fraud  in  the  sale  as  to  creditors* 
Klein  V.  Hoffheimer,  133  U.  S.  367,  33  L.  ed.  373. 

Where  the  husband  was  used  as  a  conduit  through  which  tort- 
feasors operated  to  induce  the  wife  to  sign  a  deed  of  trust  secur- 
ing upon  her  land  notes  of  her  husband,  the  conversations  between 
the  husband  and  wife  which  brought  about,  and  were  intended  to 
bring  about  the  result,  were  admitted  as  a  part  of  the  res  geetoB^ 
Henry  v.  Sneed,  99  Mo.  407. 

Fraud  cannot  be  shown  under  a  general  denial.  BicJde  v. 
Irvine,  9  Mont.  251. 

Fraud  must  be  proved,  and  cannot  be  presumed,  unless  such 
facts  are  established  by  competent  evidence  that  no  other  infer- 
ence but  that  of  fraud  can  be  drawn  therefrom.  Pool  v.  Ellison, 
56  Hun,  108. 

Fraud  must  be  alleged  before  it  can  be  proven.  Ara^pakoe 
Cattle  (&  If.  Co.  V.  Stevens,  13  Colo.  534. 

That  the  grantor  was  hard  pressed  for  money,  that  the  convey- 
ance was  preceded  by  negotiations  for  a  loan  by  the  grantee,  that 
the  parties  did  not  apparently  consider  either  the  quantity  or  the 
value  of  the  land  conveyed,  that  the  price  was  grossly  inadequate. 
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and  that  the  possession  remained  with  the  grantor  after  the  con- 
veyance,— are  circumfitances  entitled  to  great  weight  in  leading 
to  the  condnsion  that  a  conveyance  absolute  in  form  was  intended 
to  be  a  mortgage.     Gilchrist  v.  Bestoick^  33  W.  Va.  168. 

Clear,  convincing  and  unambiguous  proofs  of  fraud  are  required 
to  set  aside  a  patent;  proofs  which  only  create  a  suspicion  do  not 
bring  the  assurance  of  certain  wrong.  United  States  v.  Hcmcochy 
133  U.  8. 193,  33  L.  ed.  601. 

Gross  inadequacy  of  consideration  furnishes  a  strong  indication 
of  fraud  in  a  contract,  where  the  known  circumstances  or  rela- 
tions between  the  parties  are  such  b&  to  throw  suspicion  upon  the 
transaction.     Phillips  v.  PuUen^  45  N.  J.  Eq.  830. 

To  set  aside  a  mortgage  as  in  fraud  of  creditors  and  without 
consideration,  the  positive  testimony  of  the  parties  thereto  that 
there  was  full  consideration  therefor  must  be  met  by  somethings 
stronger  than  mere  immaterial  discrepancies  in  their  testimony 
and  inferences  of  counsel  for  the  circumstances.  Hwrrvngton  v, 
TJjpion,  78  Mich.  28. 

Very  clear  and  direct  testimony  is  essential  to  support  an  adju- 
dication that  a  transfer  of  property  is  fraudulent  and  void  against 
a  subsequent  creditor.  Schreyer  v.  Scott^  134  U.  S.  405,  33  L.  ed. 
955. 

Fraud  may  be  inferred  from  a  group  of  circumstances  pointing 
clearly  in  that  direction,  where,  although  many  links  in  the  chain, 
considered  separately,  may  appear  to  be  wholly  unobjectionable, 
vet  all  of  the  links  considered  in  relation  to  each  other  and  as  a 
whole,  point  unerringly  to  fraudulent  purposes  and  acts.  Ahegg 
V.  Schwcih  (Sup.  Ct.)  31  N.  Y.  S.  E.  139. 

It  ifl  not  necessary  to  prove  the  fact  that  an  assignment  was- 
fraudulent  as  to  creditors  by  direct  evidence,  but  it  may  be  estab- 
lished as  a  deduction  from  other  facts,  naturally  and  logically 
indicating  its  existence — as  by  the  assignor's  subsequeat  acts  in  so 
far  as  they  serve  to  show  the  intent  at  the  time  of  soaking  the 
assignment.    Pease  v.  Batten  (Sup.  Ct.)  31  N.  Y.  S.  R.  57. 

Where  parties  without  any  fraud  or  mistake,  have  deliberately 
put  their  engagement  in  writing,  the  law  declares  the  writing  to 
be  not  only  the  best,  but  the  only  evidence  of  their  agreements. 
Clarice  v.  AUm,  132  Pa.  40. 

Ifo  rule  of  evidence  is  violated  in  receiving  proof  of  a  parol 
promise  by  the  cashier  of  a  bank  to  pay  interest  on  money  depos- 
ited, after  receiving  the  money  and  delivering  the  certificate  into 
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the  hands  of  the  depositor.     Read  v.  Attica  Bank^  55  Hun,  154. 

Fraud  is  not  establislied  by  proving  the  falsitj  of  statements 
which  were  siniply  expressions  of  opinion  and  belief  founded  upon 
information  derived  from  others.  The  party  alleging  fraud  must 
show,  in  addition,  that  he  who  made  the  statements  knew  them  to 
be  false  at  the  time  of  making  them. 

Where  one,  with  intent  to  cheat  and  defraud  another,  induces 
him  by  fraudulent  means  and  representations  to  purchase  stocks 
for  value  which  he  knows  to  be  worthless,  he  is  liable  for  the  dam- 
ages sustained,  whether  the  purchase  is  made  from  him  or  another. 

The  measure  of  damages  in  such  case  ib  the  difference  in  value 
of  the  stock,  as  the  condition  of  the  company  issuing  it  really  was, 
and  as  the  purchaser  was  fraudulently  induced  to  believe  it  was. 
The  market  price  of  the  stock  about  the  time  or  soon  after  the 
purchase  is  strong  evidence  of  its  value,  and  in  the  absence  of 
other  proof  will  control.  But  where  the  real  pecuniary  condition 
of  the  company  is  shown,  from  which  it  appears  the  stocks  were 
worthless,  such  market  price  is  entitled  to  no  weight  upon  the 
question  of  value.  The  purchaser,  after  discovery  of  its  worth- 
lessness,  is  not  bound  to  mitigate  the  loss  of  him  by  whose  fraud 
he  was  induced  to  purchase,  by  himself  cheating  some  ignorant 
purchaser. 

As  between  stockholders,  the  books  of  a  corporation  and  sworn 
<K)pies  thereof  are  competent  evidence  to  show  the  acts  of  the  cor- 
poration.    Hvhhell  V.  MeigSy  50  N.  Y.  480. 

A  fraudulent  intent  is  seldom  the  subject  of  direct  and  con- 
clusive proof;  inferences  more  or  less  convincing  in  their  cliar- 
acter  must  of  necessity  implicate  themselves  in  a  greater  or  less 
degree  with  the  evidentiary  facts  the  trial  of  the  case  develops. 
One  of  these  inferences,  which  is  frequently  of  great  importance, 
is  that  arising  from  the  fact  that  the  debtor  has  made  other  fraud- 
ulent transfers  of  his  property  at  or  about  the  time  of  the  trans- 
fer in  controversy.  It  follows  that  evidence  calculated  to  disclose 
previous  or  even  subsequent  fraudulent  conveyances  is  com- 
petent, and  its  rejection  is  reversible  error.  Christopher  v.  Cov- 
ington^ 2  B.  Mon.  357;  Crow  v.  Ruhy^  5  Mo.  484;  Cram  v. 
Mitchell,  1  Sandf.  Ch.  251,  7  L.  ed.  318;  WhiUier  v.  Varney,  10 
N.  H.  291;  Van  Kirk  v.  Wlkh.  11  Barb.  520;  Howe  v.  Eeed,  12 
Me.  515;  Ford  v.  Williams,  3  B.  Mon.  550;  Sarle  v.  Arnold,  7 
R.  I.  582;  Warren  v.  Williams,  52  Me.  343;  Mower  v.  JSanford, 
6  Minn.  535;  Summers  v.  Howla^id,  2  Baxt.  407;  Prewit  v.  WUr 
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«on,  103  U.  S.  22,  26  L.  ed.  360;  StochweU  v.  Silloway,  113  Mass. 
384;  Blake  v.  White,  13  N.  H.  267;  Querin  v.  Hunt,  6  Minn. 
575. 

The  fact  that  a  failing  debtor  has  made  conveyances  without 
consideration,  or  comnaitted  other  frauds,  prior  to  his  general  as- 
agnment,  does  not  render  that  assignment  void  as  matter  of  law. 
These  are  circumstances  for  the  consideration  of  the  jury,  but 
are  not  conclusive  of  fraudulent  intent.  Livemwre  v.  Northrup, 
44  N.  T.  107. 

The  rule  which  allows  a  party  alleging  fraud  to  show  previous 
fraudulent  transactions  with  a  view  to  establish  fraud  in  a  partic- 
ular case  which  is  usually  the  subject  of  controversy,  is  restricted 
in  its  application,  and  a  party  is  usually  confined  to  evidence  of 
«uch  transfers  as  have  occurred  within  a  comparatively  recent  pe- 
riod and  they  should  be  contemporaneous  or  nearly  so  with  the 
transaction  in  controversy.  Staples  v.  Smith,  48  Me.  470;  Flagg 
V.  WMingtm,  6  Me.  386;  Blake  v.  Howard,  11  Me.  202;  Boyd 
V.  Brovm,  17  Pick.  453;  Cook  v.  Swan,  5  Conn.  140;  Cohn  v. 
Mulford,  15  Cal.  50;  Huntzinger  v.  Harper,  44  Pa.  204. 

As  previously  stated  the  evidence  of  fraud  must  be  clear  and 
Batisfactory;  such  as  will  preponderate  over  presumption  or  evi- 
dence on  the  other  side.  Burnham  v.  Noxjes,  125  Mass.  85;  Lynn 
V.  Baltimore  cfe  O.  R,  Co,  60  Md.  404;  Cummins  v.  Hurlbutt,  92 
Pa.  165;  Buff  v.  JarreU,  94  111.  475. 

Just  what  the  standard  of  proof  may  be  is  a  question  of  con- 
siderable delicacy.  The  judicial  dicta  in  many  jurisdictions  dis- 
closes a  wide  departure  from  what  was  once  considered  as  the 
established  rule;  a  brief  reference  to  the  cases  last  cited  will  in- 
dicate this  diversity  of  view;  while  an  attentive  perusal  of  Mo- 
Shane  V.  Hazlehurst,  50  Md.  107,  shows  the  wide  divergence  of 
judicial  views  in  the  various  jurisdictions  as  regards  all  cases  in- 
volving allegations  of  fraud.  While  it  is  an  indisputable  proposi- 
tion that  fraud  must  be  proved  as  well  in  equity  as  at  law  {Abbott 
V.  Treaty  78  Me.  121),  to  require  conclusive  evidence  of  the  fraud 
is  a  rank  absurdity,  and  in  no  instance  is  it  necessary  for  the  evi- 
dence to  establish  a  fraudulent  intent  beyond  a  shadow  of  doubt. 
Ford  V.  Chambers,  19  Cal.  143;  Adams  v.  Thornton,  78  Ala. 
489;  Jones  v.  Greaves,  26  Ohio  St.  2;  Lee  v.  Pearce,  68  N.  C.  76; 
Abbey  v.  Dewey,  25  Pa.  413;  Young  v.  Edwards,  72  Pa.  257; 
Schnidt  V.  New  York  U.  Mat.  F.  Ins,  Co.  1  Gray,  529. 
62 
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§  375.  Conditions  Necessary  to  Sustain  Charge  of  Frauds 

—The  conditioiiB  which  must  concur  in  order  to  support  an  ac- 
tion of  deceit  or  fraud  are  thus  summed  up  in  1  Benj.  Sales 
(Corbin's  ed.)  606 : 

1.  The  representation  must  be  made  to  the  plaintiff,  or  with 
the  direct  intent  that  it  should  be  communicated  to  him,  and  that 
he  should  act  upon  it. 

2.  It  must  be  false  in  fact. 

3.  It  must  be  false  to  the  knowledge  of  the  defendant,  or  made 
by  him  recklessly;  that  is  to  say,  without  reasonable  grounds  for 
believing  it  to  be  true,  or  under  circumstances  which  show  he 
was  careless  whether  it  was  in  fact  true  or  false. 

4.  It  must  be  a  material  one. 

6.  The  plaintiff  must  have  acted  upon  the  faith  of  it,  and  there 
by  suffered  damage;  and  where  the  meaning  of  the  representation 
is  ambiguous,  it  is  for  the  plaintiff  to  show  that  he  understood  it 
in  the  sense  in  which  it  is  false. 

For  full  discussion  see  above  cited  text-book,  555  et  seq.  and 
595  et  seq,  and  cases  cited. 

Some  of  the  recent  cases  are:  Cole  v.  Cassidy^  138  Mass.  437; 
Cowlei/  V.  Smyth,  46  N.  J.  L.  380;  Wahh  v.  Morses  80  Mo.  668; 
Genessee  CouTvty  Sav.  Bank  v.  Michigan  Barge  Co.  52  Mich. 
164;  Bourn  v.  Dams,  76  Me.  223;  Rhoda  v.  Armis^  75  Me.  IT; 
AriJhur  v.  WheeUr  <Sk  W.  Mfg.  Co.  12  Mo.  App.  835. 
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GARNISHMENT. 

§  376.   Tlie  Term  Defined. 

377.  CoUateral  to  the  Writ  of  Attachment. 

378.  '*  Garnishee"  Defined, 

379.  Rules  Governing  the  Process. 

380.  Miscellaneous  Rules. 

§  376.  The  Term  Defined. — Garnishment  almost  everywhere 
exists.  What  is  it  but  substantial  attachment?  It  arrests  the 
property  in  the  hands  of  the  garnishee,  interferes  with  the  own- 
er's or  creditor's  control  over  it,  subjects  it  to  the  judgment  of 
the  court,  and  therefore  has  the  efiect  of  a  seizure.  In  all  cases 
where  the  garnishee  is  a  debtor,  or  where  the  garnishment  is  of 
stocks,  it  is  effected  by  serving  notice  upon  the  debtor  or  corpo- 
ration. A  corporation  holds  its  stock,  as  a  quasi  trustee,  for  its 
stockholders.  The  service  of  an  attachment,  though  it  is  but  a 
notice,  binds  the  debt  or  the  stock  in  the  hands  of  the  garnishee, 
from  the  time  of  the  service,  and  thenceforward  it  is  potentially 
"m  gremio  legisP  Miller  v.  United  States^  78  U.  S.  1  Wall. 
268, 20  L.  ed.  135. 

A  '*  garnishment,"  as  the  word  is  employed  in  the  Alabama 
Code,  is  process  to  reach  and  subject  money  or  effects  of  a  defend- 
ant in  attachment,  or  in  a  judgment  or  decree,  or  in  a  pending 
suit  commenced  in  the  ordinary  form,  in  the  possession  or  under 
the  control  of  a  third  person,  or  debts  owing  such  defendant,  or 
liabilities  to  him  on  contract  for  the  delivery  of  personal  property^ 
or  on  contracts  for  the  payment  of  money  which  may  be  dis- 
charged by  tlie  delivery  of  personal  property,  or  on  a  contract 
payable  in  personal  property;  and  such  third  person  is  called  the 
"garnishee."    Code  Ala.  1886,  §2994. 

Gtamishment  is  a  proceeding  to  apply  the  debt  due  by  a  third 
person  to  a  judgment  defendant,  to  the  extinguishment  of  that 
judgment,  or  to  appropriate  effects  belonging  to  a  defendant,  in 
hands  of  a  third  person,  to  its  payment.  Strickland  v.  MaddoXy 
4  Ga.  893.     See  Black,  Law  Diet,  title  "  Garnishment." 
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§  377.  Collateral  to  the  Writ  of  Attaehment.— The  process 
of  garnishment  is  collateral  to  the  writ  of  attachment,  and  a  means 
whereby  property  and  interest  of  a  defendant  that  cannot  be 
seized  in  the  usual  way  as  tangible  things,  may,  nevertheless,  be 
rendered  to  the  satisfaction  of  a  judgment  against  him.  It  is  a 
warning  and  notice  served  upon  the  debtor  of  a  defendant  in  an 
attachment  suit,  not  to  pay  money  or  deliver  property  belonging 
to  the  defendant  in  his  hands  to  him,  but  to  retain  it  to  satisfy 
the  debt  of  the  plaintiff  in  the  attachment  proceedings.  The 
service  of  the  garnishment  process  in  accordance  with  the  pro- 
visions of  the  statute  is  the  foundation  of  the  right  which  it  is 
designed  to  secure;  and  it  is  the  return  of  the  officer  upon  the 
writ,  in  conformity  with  the  statute,  which  constitutes  the  attach- 
ment of  the  debt  due.  NorveU  v.  Porter^  62  Mo.  309;  Schindler 
V.  Sniithy  18  La.  Ann.  476.  See  also  Lawson,  Rights,  Rem.  and 
Practice,  §  3590  et  seq.;  Wade,  Attachment,  §  325. 

§  378.  ^^  Garnishee  "  Defined. — The  peculiar  operation  of  the 
process,  by  which  effects  of  the  defendant  which  cannot  be  seized 
and  taken  into  custody  may  still  be  rendered  liable  to  the  pay- 
ment of  his  debts,  has  received  the  designation  of  garnishment, 
or  warning,  and  the  person  in  whose  hands  such  effects  are  at- 
tached is  styled  a  garnishee,  because  of  his  being  garnished,  or 
warned  not  to  pay  the  money  or  deliver  the  property  of  the  de- 
fendant in  his  hands  to  him,  but  to  appear  and  answer  the  plain- 
tiffs suit.  This  designation  exists  in  all  the  states,  except  those 
of  New  England,  where  the  party  so  warned  is  called  a  trustee, 
and  the  process  under  which  he  is  warned  is  called  trustee  proc- 
ess. In  Vermont  and  Connecticut,  he  is  also  sometimes  called  a 
factor,  and  the  process,  factorizing  process.  Drake,  Attachm. 
§  451.  See  Rice,  An.  Colo.  Code  Civ.  Proc.  (1890),  §  118  et  seq.y 
cases. 

§  379.  Rules  Governing  the  Process. — By  far  the  most  ex- 
haustive statement  of  the  peculiar  rules  governing  the  process  of 
garnishment  is  found  in  Mr.  Wade's  valuable  work  on  attach- 
ment. Vol.  2  contains  an  elaborate  discussion  of  this  entire  subject 
and  section  381  indicates  the  nature,  extent  and  scope  of  the 
effect  in  evidence  of  the  answer  filed  by  the  garnishee;  as  this 
subject  is  by  no  means  destitute  of  perplexity,  the  section  is  re- 
produced in  full: 

"  When  the  answers  to  interrogatories  are  full  and  responsive 
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they  are  not  only  takon  as  prima  facie  true,  but  are  sometimes 
held  to  retain  the  character  of  evidence,  after  they  have  been 
formally  put  in  issue  by  direct  traverse.  Merely  contradicting 
them  does  not  shift  the  burden  of  proof,  as  they  will  stand  as 
evidence  of  the  truth  of  the  statements  made  until  rebutted. 
Britt  V.  Brad^haw^  18  Ark.  530;  Erskine  v.  Sangatariy  7  Watts, 
150;  Helme  v.  PoUard^  14  La.  Ann.  306;  McEvoy  v.  Lane^  9 
Mo.  48;  Mixson  v.  McCamphelly  2  Ark.  506;  Bxirnhamv.  Durm^ 
35  N.  H.  556;  Sise  v.  Drew,  18  K  H.  409.  And  when  the  writ- 
ten answer  is  used  as  evidence,  the  whole  of  it,  as  well  that 
which  charges,  as  that  which  discharges  the  garnishee,  must  be 
read.  Devries  v.  Btiehancm,  10  Md.  210.  When  the  answer  is 
received  as  evidence,  it  matters  not  whether  it  be  a  denial  of  in- 
debtedness, or  is  expressed  in  the  form  of  an  affirmation  of  new 
matter;  it  will  stand  until  evidence  is  introduced  to  overthrow  it. 
Holton  V.  South  Pac,  R.  Co.  50  Mo.  151. 

"  It  is  held  in  Illinois,  that  on  trial  of  issues  between  plaintiff 
and  garnishee,  the  answer  should  go  to  the  jury,  who  may  give 
it  such  weight  as  they  may  believe  it  entitled  to,  in  connection 
Hith  all  the  circumstances  of  the  case.  Schwab  v.  Gmgerieky  13 
111.  697.  But  in  Missouri  it  is  held  that  under  the  statute  of 
that  State  the  garnishee's  answer  can  have  no  greater  effect  as 
evidence  in  the  trial  of  the  issue  between  him  and  the  plaintiff, 
than  the  answer  to  a  petition  in  any  ordinary  action.  Davis 
V.  Knoupp^  8  Mo.  657;  McEvoy  v.  Lwiie,  9  Mo.  48;  Smith  v. 
Eeidecker,  38  Mo.  157.  In  Alabama,  when  the  answer  is  trav- 
ersed, it  may  be  offered  in  evidence  by  the  plaintiff,  but  not  by 
the  garnishee.  When  offered  by  the  plaintiff,  however,  it  is  held 
that  he  cannot  discredit  it  in  a  request  for  instructions  to  the 
jury,  nor  can  the  court,  ex  mero  raotu,  as  in  favor  of  plaintiff, 
give  any  charge  tending  to  discredit  the  answer.  Price  v.  Maz- 
ange,  31  Ala.  701.  In  Keep  v.  Sandersorty  12  Wis.  352,  the  court 
inclines  to  the  opinion  that  the  answer  is  never  admissible  in  evi- 
dence on  the  trial  of  issues  between  plaintiff  and  garnishee,  and 
where  the  garnishee  had  caused  his  own  deposition  to  be  taken 
and  read  on  such  trial,  it  was  held  no  error  to  exclude  the  answer 
as  evidence.  In  Mississippi  it  is  decided  that  the  answer  does 
not  go  to  the  jury  as  evidence.  Ladey  v.  Sisloff,  7  How.  (Miss.) 
157. 

"So  in  South  Carolina,  where  the  'return'  fills  the  place  of  the 
answer,  it  cannot  be  read  in  evidence,  on  a  '  suggestion  contesting 
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garnishee's  return.'    Dawkins  v.  Oavlt^  5  Rich.  L.   151.     So 
also  in  the  District  of  Columbia  it  is  held  that  the  answer  can- 
not be  read  in  evidence  in  favor  of  the  garnishment.     Gushing  v. 
Laird,  6  Ben.  408.    See  Puffer  v.  Graves,  26  N.  H.  258.    In  a 
somewhat  early  case  in  Pennsylvania,  a  different  doctrine  is  an- 
nounced from  that  laid  down  in  the  Alabama  case  cited  above 
{Price  V.  Mazam^e,  31  Ala.  701),  in  reference  to  the  effect  of  the 
answer,  where  offered  in  evidence  by  the  plaintiff.     In  Alabama 
it  is  held  that  having  offered  the  answer,  he  is  bound  by  its  re- 
citals, and  cannot  discredit  such  as  tend  to  discharge  the  gar- 
nishee.    In  the  Pennsylvania  case  referred  to,  it  is  held  that  the 
plaintiff  may  offer  Buch  answer  in  evidence,  and  then  contradict 
it  by  showing  that  the  garnishee  lias  made  different  statements. 
He  is  not  bound  by  it.    Adlum  v.  Yard,  1  Rawle,  163,  18  Am. 
Dec.  608.     So  in  Wisconsin,  it  is  held  that  plaintiff  may  read  in  evi- 
dence  any  part  of  the  garnishee's  answer,  and  contest  the  re- 
mainder, where  its  truth  is  not  admitted  by  the  pleadings.    Pren- 
tiss V.  Damuher,  20  Wis.  311,     See  also  HazeUiiie  v.  Page,  4 
Vt.  53;  Thompson  v.  Stewart,  3  Conn.  171.     There  seems  no 
good  reason  why  this  principle  should  not  govern  the  use  of  the 
answer,  as  evidence  for  plaintiff  in  any  case.     The  plaintiff  may 
certainly  accept  of  garnishee's  statements,  where  they  admit  in- 
debtedness or  possession  of  property,  without  being  bound  by  all 
the  statements  made  by  the  garnishee  for  the  purpose  of  secur- 
ing his  discharge.     But  where  the  answer  is  controverted,  and  is 
permitted  to  stand  as  evidence,  it  is  held  tliat  it  can  only  be  over- 
thrown by  evidence  which  tends  to  disprove  the  facts.     This  re- 
sult cannot  be  reached  by  impeaching  the  garnishee  in  the  manner 
of  impeaching  a  witness,  by  showing  him  to  be  unworthy  of  be- 
lief.    Barnes  v.  Wwyland,  14  La.  Ann.  803." 

The  general  rules  of  evidence  apply  to  garnishment  proceed- 
ings. Where  it  is  sought  to  establish  fraud  in  a  transfer  of  prop- 
erty by  the  debtor  to  a  garnishee,  evidence  to  disclose  the  fraud  is 
admissible  (  Whitney  Holmes  Orgam,  Go,  v.  Petitt,  34  Mo.  App. 
536);  so  evidence  is  pertinent,  which  tends  to  show  that  a  trust 
fund  seized  through  process  of  garnishment  is  exempt  from  seiz- 
ure by  virtue  of  its  character.  Brown  v.  GummerseU,  30  Mo. 
App.  341. 

§  380.  Miscellaneous  Rules. — Evidence  is  competent  which 
tends  to  show  that  a  fund  in  the  hands  of  a  thu-d  party  which  if 
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levied  upon  by  writ  of  garnishment  is  exempt  by  statutory  pro- 
vision, but  it  is  important  to  remember  that  these  exemption  laws 
liave  no  extrarterritorial  effect.  Burlington  cfe  M.  R,  R.  Co.  v. 
Thompeon,  31  Kan.  180,  16  Am.  &  Eng.  E.  Gas.  480;  Self  en- 
■stem  v.  Cave^  3  Iowa,  287;  Moore  v.  OhicagOj  R.  L  (b  P.  R.  Co. 
43  Iowa,  385;  Baltimore  dk  0.  R.  Co.  v.  May,  25  Ohio  St.  847; 
Morgam,  v.  Neville^  74  Pa.  52;  Lock  v.  Johnson,  36  Me.  464;  6%^- 
cago  dt  A.  R.  Co.  v.  Ragland,  84  111.  375. 

In  Wisconsin  evidence  is  required  which  discloses  as  a  fact 
that  the  garnishee  notified  the  debtor  of  the  proceedings,  and  that 
the  exemption  laws  in  force  in  the  jurisdiction  where  the  writ 
was  served  have  been  properly  pleaded  in  bar  of  the  levy  and  for 
the  protection  of  the  debtor  {Pierce  v.  Chicago  <&  If.  W.  R.  Co. 
36  Wis.  288),  but  this  doctrine  has  been  denied  by  the  supreme 
courts  of  Iowa  and  Ohio.  Moore  v.  Chicago,  R.  I.  cfe  P.  R.  Co. 
43  Iowa,  388;  Conlet/  v.  ChiZcote,  25  Ohio  St.  320.  See  Chicago 
(&  A.  R.  Co.  V.  Rowland,  84  111.  375;  Winterfidd  v.  MUwodthee 
4&  St.  P.  R.  Co.  29  Wis.  589;  Smok  v.  Snetzer,  25  Ohio  St.  516. 

In  Maine  and  Massachusetts  a  person  summoned  under  trustee 
process  cannot  be  compelled  to  answer  any  question  tending  to 
impeach  his  title  to  real  estate.  Boardman  v.  Roe,  13  Mass.  104; 
Moor  V.  Towle,  38  Me.  133;  Russell  v.  Lewis,  15  Mass.  127. 
Overruled  as  to  personalty  in  D&ooU  v.  BrownweU,  5  Pick.  448. 

This  rule  has  been  repudiated  in  New  Hampshire  {BeU  v. 
Kendrick,  8  N.  H.  520);  and  we  cannot  ascertain  that  it  has  ever 
been  recognized,  except  in  the  states  already  named.  Whenever 
^  garnishee  discovers  that  he  has  committed  any  mistake  in  his 
answer,  it  is  within  the  discretion  of  the  court  to  permit  him  to 
amend  or  correct  it.  Smith  v.  Brown,  5  Cal.  118;  Tapp  v. 
Green,  22  La.  Ann.  42;  Stedman  v.  Vickery,  42  Me.  132;  Crerar 
T.  Milwaukee  cfe  St.  P.  R.  Co.  35  Wis.  67;  Newell  v.  BUm*,  7 
Mich.  103;  RusseU  v.  Freedmam!s  Sav.  Bank,  50  Ga.  575;  JETovey 
V.  Crane,  12  Pick.  167;  Carriqv^  v.  Sidebottom,  3  Met.  297; 
Buford  V.  WeUhorn,  6  Ala.  818;  MurreU  v.  Johnson,  3  Hill,  L. 
12.  This  discretion  ought  always  to  be  exercised  in  his  favor, 
whenever  it  appears  to  the  court  that  he  has  been  acting  in  good 
faith.  In  some  states  the  answer  of  a  garnishee  or  trustee  must 
be  accepted  as  true.  It  cannot  be  disputed.  If  it  does  not  estab- 
lish the  liability  of  the  person  answering,  he  must  be  discharged. 
Whitnna/n  v.  HvM,  4  Mass.  272;  Kelly  v.  Bowman,  12  Pick.  383; 
N'ev)eU  v.  Bladr,  7  Mich.  103;   Lamb  v.  Franklin  Mfg.  Co.  18 
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Me.  187;  Barker  v.  Tdbor^  4  Mass.  81;  Cheaiham  v.  Trattery 
Peck,  198;  Thomas  v.  Sjyrague,  12  Mich.  120;  Wade,  Attach- 
ment, §  380;  Conner  v.  AUen^  8  Head,  418;  Hawes  v.  Langtony 
8  Pick.  67;  GhUdress  v.  DickinSj  8  Yerg.  113;  United  States  v. 
Zangton,  5  Mason,  280;  Moors  v.  Oreen^  4  Humph.  299;  Bro^on 
V.  /Siafe,  7  Humph.  112.  For  effect  of  answer  of  trustee  in  New 
Hampshire,  see  Bv/mKa/in  v.  Durvn^  86  N.  H.  556. 

The  more  generally  accepted  rule  is  that  the  answer  must  be 
taken  as  prima  facie  evidence  of  the  truth  of  the  matter,  but  that 
it  may  be  controverted  and  disproved.  Mason  v.  McOambeU^  2 
Ark.  506;  Britt  v.  Bradshanjo^  18  Ark.  580;  Kergm  v.  Dawson^ 
6  111.  86;  People  v.  Johnson^  14  111.  842;  Eankin  v.  SimondSj  27 
HI.  852;  WUhdmi  v.  Haffn&r,  52  lU.  222;  Hdme  v.  P6lla/rd,  14: 
La.  Ann.  804;  Truitt  v.  Griffm^  61  HI.  26;  Coleman  v.  Fenni- 
morsy  16  La.  Ann.  253;  Drake  v.  Buck^  85  Iowa,  472;  Barnes  v. 
Wcuyland^  14  La.  Ann.  808;  Blanchaa*d  v.  Va/rgas^  18  La.  486;. 
Thomas  v.  Sturges^  82  Miss.  261;  Williams  v.  Jones,  42  Miss. 
270;  Davis  v.  Knapp,  8  Mo.  657;  Bolton  v.  SoiUhem  Pac,  R.  Co^ 
50  Mo.  151;  ^Zoo*  v.  Pai^,  10  Mo.  108;  j5"^*  v.  /SAwJ,  7  Pa. 
231;  J?Kw(?;i  v.  Ti^^fe,  26  Tex.  288;  5<?oA  v.  Obis,  ,16  Wis.  95;, 
Erskine  v.  S^ngston,  7  "Watts,  150;  Laschear  v.  TTAife,  88  111.  43; 
KeUey  v.  Weymouth^  68  Me.  197.  In  some  of  the  states,  it  may 
be  read  on  the  trial  as  evidence  against  the  plaintiff.  Schwab  v. 
Gingericky  18  111.  697;  WeUover  v.  Soxde^  80  Mich.  481;  Devries^ 
V.  Buchanan,  10  Md.  210;  Fairfield  v.  McNany,  87  Iowa,  75. 
In  others  it  cannot.  Myatt  v.  Lockhart,  9  Ala.  91;  Price  v. 
Mazange,  31  Ala.  710;  Lasley  v.  Sisloff,  7  How.  (Miss.)  157;. 
Dawkins  v.  Oault,  5  Rich.  L.  151;  Jfe^  v.  Sa/nderson,  12  Wis. 
352;  Davis  v.  Knapp,  8  Mo.  657;  Smith  v.  Heidecker,  39  Mo, 
157;  Gushing  v.  Laird,  6  Ben.  408.  So,  probably,  the  real  effect 
of  the  answer  is,  in  most  of  the  states,  like  that  of  answers  in 
other  proceedings.  It  puts  in  issue  the  allegations  of  the  plain- 
tiff, and  compels  him  to  establish  them  by  such  competent  evi- 
dence as  may  be  suflScient  to  satisfy  the  judge  or  jury  that  they 
are  true,  and  that  the  allegations  set  forth  in  the  answer  ai*e 
untrue.  The  answer  of  the  garnishee  will  never  be  distorted  so 
as  to  bear  unduly  and  unnaturally  against  him.  But  it  is  his  duty 
to  speak  clearly  and  distinctly  of  the  matters  within  his  knowl- 
edge. If  he  uses  language  of  doubtful  import,  and  leaves  it 
uncertain  whether  the  allegations  of  the  plaintiff  are  true  or  false, 
his  answer  will  be  construed  against  him.     Here,  as  in  other 
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pleadings,  doubtful  language  will  be  construed  most  strongly 
against  the  person  using.  Sebor  v.  Armstrong^  4  Mass.  206; 
Clevelcmd  v.  Clap^  5  Mass.  201;  Kelly  v.  Bowman^  12  Pick.  383; 
Giddinga  v.  Colemcm^  12  N.  H.  153;  Ormshee  v.  Davia^  5  R.  I. 
442;  Graves  v.  TToZfey,  21  Pick.  160;  JSTar^  v.  Dahlgreen,  16  La. 
559;  y&aZe«  v.  Swan,  9  Port.  163. 

Where  the  language  is  clear,  and  correctly  states  the  facta,  but 
a  doubt  arises  with  reference  to  their  legal  consequence,  there  is 
no  reason  why  that  doubt  should  be  solved  against  the  garnishee. 
Gordon  v.  Coolidge,  1  Sumn.  537;  United  States  v.  Langton,  5 
Mason,  280.  On  the  contrary,  he  ought  to  have  the  benefit  of  it, 
because  no  person  ought  to  be  subjected  to  a  recovery,  unless  the 
law  and  the  facts  preponderate  against  him.  Mo  Coy  v.  WiUia/mSy 
6  Dl.  584;  WiUiaras  v.  HouseL^  2  Iowa,  154;  Morse  v.  Ma/rshally 
22  Iowa,  290;  Bwrming  v.  SihUy,  3  Minn.  389;  Cole  v.  Sater,  5 
Minn.  468.  In  Alabama,  while  the  answer  cannot  be  offered  as  evi- 
dence by  the  garnishee,  it  may  by  the  plaintiff;  but  when  offered  by 
the  latter,  he  seems  to  be  bound  by  it.  Price  v.  Mazcmge,  31  Ala. 
701.  The  result  of  this  is,  that  the  plaintiff  must  accept  the  truth  of 
the  answer  as  a  whole,  or  else  forego  the  benefit  of  any  admission 
it  may  contain  in  his  favor.  This  is  unreasonable.  The  plaintiff 
ought  not  to  be  precluded  from  offering  it  in  evidence,  either  for 
the  purpose  of  contradicting  the  garnishee,  and  showing  its  incon- 
sistency with  other  statements  made  by  him,  or  of  establishing 
that  certain  facts  are  admitted  by  the  garnishee  and  are  therefore 
no  longer  subjects  of  controversy.  As  to  other  facts,  the  plaintiff 
may  introduce  other  competent  evidence  to  prove  that  the  answer 
of  the  garnishee  is  untrue.  Prentiss  v.  Danafier,  20  Wis.  314; 
Adlum  v.  Yard,  1  Rawle,  163,  18  Am.  Dec.  608.  In  Ohio,  if 
the  answer  of  a  garnishee  is  not  satisfactory  to  plaintiff,  he  may 
proceed  by  action  against  the  garnishee  and  recover  for  the 
amount  of  property  and  credits  which  may  be  found  in  his  pos- 
session belonging  or  due  to  the  judgment.  Pennsylvania  B,  Co. 
V.  Peoples,  31  Ohio  St.  537.     See  Freeman,  Executions,  §  415. 

Garnishment  is  in  the  nature  of  an  equitable  attachment  of  the 
debt  or  assets  of  the  principal  defendant  in  the  hands  of  a  third 
person.  Its  object  is  to  reach  such  assets  and  apply  them  in  the 
discharge  of  the  principal  debt.  Bethel  v.  Chipman,  57  Mich. 
381  (1885),  Champlin, «/.;  Anderson,  Law  Diet,  title  "  Garnish." 

"  Equitable  interests  in  choses  in  action  are  not  subject  to  gar- 
nishee process.     Legal  rights  only  can  be  gamisheed.     May  v. 


d86  LAW  OF   BVmSNOB  IK  OIYIL  OASES. 

Baker^  15  111.  89.  Money  in  the  hands  of  an  officer,  collected  on 
an  execution,  cannot  be  gamisheed,  except  there  be  a  surplus  after 
satisfying  the  execution.     Lightner  v.  Steinagd^  83   HL  510; 

Wecwer  v.  Davisj  47  HI.  235.    Process  of  garnishment  will  not 
lie  against  the  debtor  of  a  garnishee.    lUinais  Gent.  R.  Co.  v. 

Weaver  J  54  111.  319.  A  municipal  corporation  is  not  liable  to  the 
process  of  garnishment  Merwm  v.  Chicago^  45  HL  133;  Trie- 
hd  V.  OoXburn^  64  IlL  376.  The  wages  and  services  of  a  defend- 
ant, being  the  head  of  a  family  and  residing  with  the  same,  to  an 
amount  not  exceeding  fifty  dollars,  cannot  be  made  the  subject  of 
garnishment,  but  only  the  excess  above  fifty  dollars.  ^  Hoffman  v. 
JFUstoiUiamy  81  111.  521.  And  after  the  service  of  a  writ  of  gar- 
nishment, a  laborer,  being  the  head  of  a  family  and  residing  with 
them,  may  lift  his  subsequently  earned  wages  as  they  become  due, 
provided  the    installments  do  not  exceed    twenty-five  dollars. 

im. 

Property  in  the  hands  of  a  person,  to  secure  him  for  becom- 
ing surety,  may  be  retained  by  him,  while  his  liability  as  security 
•continues,  and  such  person  will  not  be  liable  as  garnishee  until 
his  Uability  as  such  surety  is  extinguished.  Kergm  v.  DoAJOsofij 
6  111.  86.  No  person  who  has  made,  drawn,  accepted  or  indorsed 
any  negotiable  instrument,  is  liable  to  garnishee  process  by  reason 
thereof,  when  the  same  is  not  due,  in  the  hands  of  the  defendant 
at  the  time  of  service  of  the  garnishee  process,  or  rendition  of  the 
judgment.  Illinois  Rev.  Stat.  552,  §  15.  Assignee  of  a  lease  can- 
not be  gamisheed  by  a  judgment  creditor  of  the  lessor.  Carr  v. 
Waugh,  28  111.  418;  Haines,  Treatise,  789. 
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§  381.  Exdumn  of  Evidence,  Public  Policy. 

382.  Evidence  of  Marriage. 

383.  Recent  American  Decisions. 

§  381.  Exclusion  of  ETldence^  Public  Policy.  —  The  true 
reason  why  husbands  and  wives  are  not  allowed  to  be  witnesses 
for  each  other,  is,  that  they  are  interested  in  the  event  of  the  suit; 
the  notion  that  they  are  inadmissible  from  policy,  and  irrespective 
of  interest  in  the  event,  seems  to  be  generally  given  up  in  Eng- 
land afi  well  as  here.  Phil.  Ev.  64;  Phil.  Ev.  (Cowen  &  Hill's 
Notes)  1555,  and  cases  there  cited;  Peake,  Ev.  (Norris's  ed.) 
247,  chap.  3,  §  4.  There  was  never,  in  truth,  any  rule  nor  any 
reason  in  a  rule,  that  a  witness  must  be  excluded  from  testifying 
on  the  score  of  policy  alone.  In  the  case  of  husband  and  wife, 
there  was,until  recently,  such  an  identity  of  interest,  especially  by 
the  husband  in  the  wife's  property,  that  he  would  be  excluded 
from  testifying  in  her  favor,  on  that  ground  alone,  especially  if 
she  was  a  party  to  the  suit.  There  is  no  sound  policy  in  closing 
the  mouth  of  a  person  who  knows  all  the  facts  and  has  no  inter- 
-est  to  pervert  the  truth.  (Bentham,  Rationale  of  Judicial  Ev. 
244,  245,  327.) 

It  is  a  general  rale  that  husband  and  wife  cannot  be  witnesses 
for  or  against  each  other.  This  exclusion  does  not  proceed  on 
the  ground  of  a  pecuniary  interest,  •  because  it  is  applicable  in 
•criminal  as  well  as  civil  cases;  but  on  the  nature  of  the  marital 
relation,  and  on  principles  of  public  policy.  (Co.  Lit.  6,  J/  TUsy 
V.  Cowlmg^  1  Ld.  Eaym.  744;  Hill  v.  Hill^  2  Strange,  1094;  Bex  v. 
Frederick^  2  Strange,  1096;  Dams  v.  Dinwoody,  4  T.  R.  678;  Stein 
V.  Bowman,  38  U.  S.  13  Pet.  221, 10  L.  ed.  135;  Leggett  v.  Bayd, 
3  Wend.  376;  People  v.  Mercein,  8  Paige,  50,  4  L.  ed.  841;  PiU 
low  V.  Bushndl,  5  Barb.  156;  1  Phil.  Ev.  76.)  The  principle  is 
equally  applicable  when  the  suit  is  for  the  benefit  of  the  husband 
or  wife,  though  neither  of  them  may  be  a  party  to  the  record,  as 
where  the  suit  is  brought  in  the  name  of  a  trustee.     (Holdfast  v. 
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Dowsing^  2  Strange,  1253;  Windham  v.  Chetwynd^  1  Pa.  424; 
Burrtll  V.  Bull^  3  Sandf.  Ch.  15,  7  L.  ed.  762;  Snyder  v.  Snyder^ 
6  Binn.  483,  488;  HawJceaworth  v.  Showier,  12  Mees.  &  W.  45.> 
The  only  exceptions  to  this  rule,  at  common  law,  are  in  cases  of 
personal  violence,  where  the  wife,  from  tlie  necessity  of  the  case, 
is  admitted  as  a  witness;  and  in  actions  between  third  persons,  or 
in  collateral  proceedings  not  immediately  affecting  their  mutual 
interests.  These  exceptions,  however,  admit  and  confirm  the  gen- 
eral rule.  Bex  v.  Clwigery  2  T.  K.  263;  Bex  v.  Batwick,  2  Bam. 
&  Ad.  639. 

In  Gilbert's  Law  of  Evidence,  252,  the  rule  is  stated  in  more 
general  terms,  that  husband  and  wife  cannot  be  admitted  to  be- 
witnesses  for  or  against  each  other,  and  the  grounds  of  the  rule  are 
stated  more  at  large:  "If  they  swear  for  the  benefit  of  each 
other  they  are  not  to  be  believed,  because  their  interests  are  abso- 
lutely the  same;  and,  therefore,  they  can  gain  no  more  credit 
when  they  attest  for  each  other  than  when  any  man  attests  for 
himself,  and  it  would  be  very  hard  that  a  wife  should  be  allowed 
as  evidence  against  her  husband  when  she  cannot  attest  for  him^ 
Such  a  law  would  occasion  implacable  divisions  and  quarrels,  and 
destroy  the  very  legal  policy  of  marriage  that  has  so  contrived  it 
that  their  interests  should  be  one,  which  it  could  never  be  if  hus- 
bands were  permitted  to  destroy  the  interests  of  the  wife,  nor 
could  the  peace  of  families  be  well  maintained  if  the  law  admitted 
any  attestation  against  husbands." 

The  principle  which  excludes  the  testimony  of  husband  or 
wife,  where  the  other  is  a  party,  or  interested  in  the  suit,  depends^ 
merely  upon  the  relations  existing  between  the  witness  and  the 
party,  and  not  at  all  upon  the  interest  of  the  witness  in  the  event 
of  the  suit.     Hdshrouck  v.  Vandervoorty  9  N.  Y.  153. 

§  382.  Evidence  of  Marriage. — Marriage  is  sufliciently  estab- 
lished by  the  certificate  and  testimony  of  two  witnesses  having 
knowledge  of  the  facts.     GUinan  v.  Sheets^  78  Iowa,  499. 

Proof  of  the  conduct  of  husband  and  wife  toward  each  other, 
and  of  their  expressions  of  hatred  and  fear  of  each  other,  and  of 
their  statements  during  the  time  they  lived  together  apparently 
as  husband  and  wife  as  to  nonaccess,  may  be  admitted  to  show 
iionaccess  on  the  question  as  to  the  legitimacy  of  a.  Qhild.  Goss^ 
V.  Froman,  8  L.  K.  A.  102,  11  Ky.  L.  Rep.  631. 

One  suing  a  married  woman  for  the  price  of  goods  furnished 


HUSBAND   AND    WIFE.  989 

on  ter  order  for  her  minor  child  may  testify,  for  the  purpose  of 
showing  that  the  credit  was  extended  to  the  wife  and  not  to  the 
iiusband,  to  unsuccessful  attempts  made  previous  to  the  sale  to 
collect  claims  against  the  husband,  and  may  ask  her  if  her  1ms- 
band  was  paying  his  debts  about  that  time.  Hirshjield  v.  WaU 
Arm,  83  Mich.  116. 

§383.  Recent  American  Decisions. —  The  intimacy  of  the 
relation  of  husband  and  wife  is  such,  and  acting  as  agent  for 
each  other  so  habitual,  that  the  possession  by  one  of  the  movables 
of  another,  as  the  possession  by  a  husband  of  a  bond  belonging  to 
his  wife,  is  very  slight,  if  any  evidence  of  a  gift  or  transfer,  and 
not  enough  to  transfer  the  burden  of  proof.  Bachman  v.  Kil- 
Hnger,  55  Pa.  418;  1  Bishop,  Mar.  Worn.  §  732;  Cox  v.  James,  45 
N.  T.  557,  affirming  59  Barb.  144;  Abb.  Trial  Ev.  169. 

Declarations  made  by  the  husband,  at  the  time  of  giving  his 
wife  money,  as  to  the  purpose  for  which  he  gave  it,  and  declara- 
tions as  to  the  person  for  whom  he  was  acting,  made  when  he 
received  a  security  in  her  favor,  are  competent  in  favor  of  her 
title.    Kelly  v.  Campbell,  2  Abb.  App.  Dec.  492. 

So  his  express  declaration  may  constitute  him  trustee  for  her, 
*is  where  he  credits  her  in  account  with  moneys  given  by  him  to 
her,  but  not  actually  delivered.  Crawford's  App.  61  Pa.  55;  Abb. 
Trial  Ev.  172. 

To  prove  a  gift  by  him  to  her,  the  evidence  must  be  clear. 
ShutOeworth  v.  Winter,  55  N.  Y.  629;  1  Bishop,  Mar.  Worn.  §  732. 

Savings  from  housekeeping  allowance,  etc.,  are  not  readily  pre- 
sumed gifts.  Schouler,  Dom.  Rel.  242.  Compare  Wells,  Separate 
Prop.  Mar.  "Wom.  142. 

The  fact  that  he  received  her  property  as  a  loan  so  as  to  entitle 
her  to  payment  among  other  creditors,  may  be  proved  by  indirect 
or  circumstajitial  evidence,  without  proving  an  express  promise  at 
or  before  the  transaction.  Wells,  Separate  Prop.  Mar.  Wom.  287, 
293,  317,  and  cases  cited;  Flick  v.  Devries,  50  Pa.  267;  Tripner 
V.  Abrahams,  47  Pa.  228;  Earl  v.  Champion,  65  Pa.  194;  Sajid- 
ford  V.  Weeden,  2  Heisk.  76;  Crissman  v.  Crissmam,,  23  Mich. 
217;  Steadman  v.  Wilbur,  7  R.  I.  481;  Jaycox  v.  Caldwell,  51  X. 
Y.  395. 

Evidence  of  the  husband's  declarations  is  enough  to  establish  a 
trust  in  her  favor  as  against  him  and  his  personal  representatives, 
though   not   as   against   his    creditoi's.     Moyer^s  App,  77  Pa. 
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486;  Alston  v.  Bowles^  13  Fla.  128;  Jacobs  v.  Hesler^  113  Mafl&. 
161. 

The  modem  doctrine,  since  the  Btatutes  in  regard  to  the  sepa- 
rate property  of  a  married  woman,  is  that  where  she  has  a  right 
to  her  property  under  the  statute,  as  if  sole,  her  husband's  deal- 
ings with  her  funds  will  be  presumed,  in  the  absence  of  proof  to 
the  contrary,  to  be  in  the  character  of  agent  for  her,  and  they 
will  not  be  deemed  to  have  become  his  property,  unless  he  aflSrm- 
atively  establishes  a  gift  or  other  legal  transfer.  Abb.  Trial  E v.  174; 
Patten  v.  Patten,  75  111.  446,  449;  Houston  v.  Clark,  50  N.  H. 
482. 

A  wife  received  a  banker's  draft  for  the  amount  of  a  legacy 
given  to  her  separate  use.  She,  after  having  indorsed  the  draft,, 
gave  it  to  her  husband,  who  paid  it  into  his  current  account,  and 
on  the  same  day  placed  it  upon  a  deposit  account  in  his  own  name, 
and  then  showed  his  wife  the  deposit  note.  He  died  very  shortly 
after.  The  widow  gave  evidence  that  she  never  intended  to  give 
up  the  control  of  this  money.  Held,  that  the  executors  of  the 
husband  must  pay  her  this  sum.  Green  v.  CarliU,  46  L.  J.  N.  S^ 
Ch.  477,  L.  R.  4  Ch.  Div.  882. 

Where  defendant,  executor,  alleged  a  gift,  before  a  death,  held, 
that  the  defendant  held  the  affirmative,  and  that  the  burden  of 
establishing  the  alleged  gift  rested  upon  her.  ConJdin  v.  Gonk- 
lin,  20  Hun,  278. 

The  defendant,  who  was  the  widow  of  the  intestate,  testified 
that  a  few  days  before  his  death  she  took  possession  of  the  bonds 
in  question,  and  kept  then  continuously  in  her  possession.  Held, 
that  this  evidence  failed  to  show,  as  between  a  husband  and 
his  wife,  a  change  of  the  title  to  the  bonds,  or  in  ^ny  legal  sense  a 
change  of  his  possession  thereof,  and  was  insufficient  to  establish 
a  gift  from  the  husband  to  his  wife.    Ihid. 

Presumption  is  against  gift.  It  must  be  established  beyond 
suspicion.  ConMin  v.  ConTdin,  20  Hun,  280;  Qrey  v.  Grey,  47 
N.  Y.  552;  Walter  v.  Rodge,  2  Swanst.  97;  3  Kent,  Com.  (8th  ed.) 
444;  Coutant  v.  Schuyler,  1  Paige,  316,  2  L.  ed.  662. 

The  fact  of  the  gift  having  been  made  must  be  clearly  proved^ 
Jeivnings  v.  Davis,  31  Conn.  138;  Walter  v.  Hodge,  2  Swanst.  97; 
Williams,  Exrs.  715;  Mews  v.  Mews,  15  Beav.  529;  Coutant  v. 
Schuyler,  supra;  ShutUeworth  v.  Winter,  55  N.  T.  629;  Kermey 
V.  Public  Adinhiistrator,  2  Bradf.  319. 

A  husband  is  accountable  for  the  personal  estate  of  the  wife,. 
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secured  to  her  separate  use  by  a  deed  of  marriage  settlement,  and 
which  has  come  into  his  hands  during  the  coverture,  but  not  for 
interest  on  moneys  he  may  have  received  for  debts  due  to  her. 
The  husband  is  also  accountable  for  the  rents  and  profits  of  the 
wife's  real  estate  received  by  him;  and  lands  purchased  by  him 
with  the  moneys  of  the  wife  are  deemed  to  be  held  in  trust  for 
her,  though  purchased  in  his  own  name;  and  a  third  person  to- 
whom  the  husband  had  conveyed  an  estate  so  purchased  with 
notice  of  the  manner  of  his  acquiring  it,  was  held  to  be  chargeable 
with  the  trust;  but  the  trustee  is  to  be  allowed  for  any  beneficial 
and  permanent  improvements  made  by  him  on  the  estate.  Meth- 
odist  Epiacopal  Church  v.  Jaquea^  1  Johns.  Oh.  450, 1  L.  ed.  205, 
and  note. 

A  married  woman  deposited  United  States  treasury  notes  in  a. 
bank,  taking  a  receipt  therefor,  by  which  the  bank  agreed  to 
deliver  the  notes  to  her  on  the  surrender  to  it  of  the  receipt.  The 
notes  were  sold  by  the  bank  by  direction  of  the  husband,  and  the 
proceeds  paid  to  him.  After  the  death  of  both  husband  and  wife, 
the  wife's  administrator  presented  the  receipt  of  the  bank,  and 
demanded  a  return  of  the  notes.  Held,  that  in  the  absence  of 
proof  that  the  notes  belonged  to  the  husband  or  came  to  the  wife 
in  such  a  manner  as  to  vest  the  title  in  him,  it  must  be  inferred 
that  they  were  her  separate  property  and  payment  to  him  was  no 
defense.  Gardey  v.  Troy  City  Nat.  Bomk^  98  N.  Y.  487,  aflirm- 
ing  20  N.  Y.  Week.  Dig.  541. 

The  intestate  received  his  wife's  separate  property,  and  invested 
and  reinvested  it,  and  deposited  the  securities,  together  with  his- 
own,  in  the  joint  name  of  himself  and  wife.  He  subsequently 
converted   the  securities  to  his  own  use  and  on  his  death  she 

« 

claimed  them  from  the  estate.  Held,  that  the  presumption  wa& 
that  the  husband  held  the  securities  for  safe  keeping,  and  that  the^ 
Statute  of  Limitations  did  not  begin  to  run  until  a  demand  and 
refusal,  or  until  after  their  conversion.  Brooks  v.  Brooks^  4- 
Redf.  313. 

Money  of  the  wife,  by  her  given  into  her  husband's  possession, 
IB  presumed,  even  against  his  creditors,  to  be  a  loan  and  not  a  gift. 
BerdeU  v.  BerdeU,  2  Month.  L.  Bui.  (N.  Y.)  32. 

Where  money  belonging  to  a  wife  was  deposited  in  her  name 
by  her  husband  in  a  bank  and  credited  to  her  individually  in  tho 
pass  book,  the  bank  cannot  justify  payments  to  him  by  proving  an 
oral  agreement  with  him  to  the  elBfect  that  it  might  be  withdrawi> 
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by  his  checks,  in  her  name,  without  showing  that  he  had  author- 
ity to  make  the  checks.  Bates  v.  Fiy^at  Nat.  Bank  of  Brockport, 
23  Hun,  420. 

The  closeness  of  the  relation  has  induced  the  courts  to  apply 
strictly  the  laws  relating  to  principal  and  agent  as  between  hus- 
band and  wife.  Comstock  v.  Comstock^  57  Barb.  453;  Clancy, 
Eights  of  Women,  347;  Hoffman  v.  TreadweU^  2  Thomp.  &  C. 
57;  Smith  v.  Fellows^  9  Jones  &  S.  37. 

Transfer  of  wife's  choses  in  action  to  husband,  what  necessary 
to  establish;  1  Bishop,  Mar.  Wom.  §  111;  Nash  v.  Nash^  2  Madd. 
133;  Richards  v.  Richards^  2  Barn.  &  Ad.  447;  Gaters  v.  Made- 
lexfy  6  Mees.  &  W.  423;  Brooks  v.  Brooks^  4  Eedf.  315. 

The  presumption  of  law  is,  that  the  wife's  money  remains  her 
own  after  her  husband  has  taken  it  into  his  possession,  and  that  he 
holds  it  for  her  use  and  benefit.  His  holding  must  be  deemed  to 
be  in  trust,  and  the  Statute  of  Limitations  does  not  begin  to  run 
until  from  the  time  of  a  demand.  HUeman  v.  Tlileman^  85 
Ind.  1. 

Considering  the  confidential  relations  of  husband  and  wife,  the 
mere  receipt  of  her  money  or  property  by  him,  is  but  slight,  if 
any  evidence  of  a  gift.  An  intention  on  her  part  to  devest  her 
right  to  it  by  gift  should  be  made  to  appear.  McNaUy  v.  Weld, 
30  Minn.  209. 

Where  a  husband  deposits  his  money  in  a  bank,  and  takes  a 
receipt  in  his  wife's  name,  this  does  not  constitute  a  donation  to 
his  wife,  but  the  money  remains  a  community  property,  and  sub- 
ject on  his  death  to  be  administered  as  belonging  to  his  estate. 
WeUborn  v.  Odd  Fellows  Bldg.  <&  ExcL  Co.  66  Tex.  501. 

A  husband  deposited  money  in  a  savings  bank  in  the  joint  names 
of  himself  and  wife.  There  was  no  proof  of  a  delivery  and  no 
evidence  of  a  gift  beyond  the  fact  that  he  once  said  that  he  would 
have  no  more  to  do  with  it.  Held,  that  the  deposit  was  not  hers. 
Schick  V.  Grate,  5  Cent.  Kep.  826,  42  N.  J.  Eq.  352;  Peojple  v. 
State  Bank  of  Ft  Edward,  36  Hun,  607. 

While  a  married  woman  may  make  a  gift  to  her  husband,  her 
intention  to  do  so  must  clearly  appear.  Farmer  v.  Farmer,  39 
N.  J.  Eq.  211. 

AVhere  a  wife  deposited  money  of  her  husband,  consisting  mainly 
of  her  own  earnings,  in  a  savings  bank,  in  her  own  name,  without 
his  knowledge, — Held,  not  a  gift  but  to  belong  to  the  husband. 
McDei^nott's  Apjp,  106  Pa.  358,  51  Am.  Kep.  526. 
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K  a  husband  has  received  money  belonging  to  his  wife,  it  is  not 
necessary  to  enable  her  to  prove  a  claim  against  his  administrator 
to  show  that  he  held  the  money  in  trust  for  her,  or  had  the  use  of 
it  for  a  specific  purpose.     Palmer  v.  Ilannay  6  Colo.  65. 

The  mere  possession,  by  the  husband,  of  the  wife's  property 
raises  no  presumption  of  a  gift.     Lyl^s  Estate^  11  Phila.  64. 

Where  a  husband  has  used  his  wife's  money  in  payment  of 
family  expenses,  with  her  consent,  and  without  any  agreement  to 
repay  her,  she  cannot  recover  therefor  from  her  husband's  estate. 
Courtright  v.  Courtright,  63  Iowa,  67;  Damaby  v.  Damaby^  14 
Bush,  485. 

The  form  of  the  account  to  wliich  the  deposit  was  made  is  not 
evidence  of  gift  to  the  wife  from  the  husband.  Brahrook  v.  Boh- 
ion  Five  Cents  Sav.  BanJcj  104  Mass.  228;  Brown  v.  Brown^  23 
Barb.  566;  Marshall  v.  Ci^ticeU,  L.  K.  20  Eq.  328;  Smith  v. 
Speer,  34  N.  J.  Eq.  336;  Dilts  v.  SUven.son,  17  N.  J.  Eq.  407. 

Where  money  belonging  to  the  husband  is  deposited  in  the 
name  of  the  wife,  the  drawing  checks  thereon  by  her  payment  of 
his  debts  and  for  household  expenses  is  evidence  to  show  that  the 
wife  is  the  mere  agent  of  the  husband,  and  that  the  money  so 
deposited  and  remaining  in  the  bank  belongs  to  his  estate  and  not 
to  the  wife's.  Lloyd  v.  Pughe^  L.  R.  8  Ch.  App.  88;  4  Moak, 
Eng.  Kep.  776,  reversing  same  cases,  3  Moak,  Eng.  Kep.  715,  L. 
E.  14  Eq.  241.     See  GillUand  v.  Gilliland,  96  Mo.  522. 

Evidence  that  the  intestate  gave  his  wife  money  to  purchase 
furniture,  which  she  did,  without  anything  further  to  show  a  gift, 
does  not  exonerate  her  from  accounting  for  it  as  administratrix. 
Re  Ward,  2  Redf.  251,  citing  Bedell  v.  Carll,  33  N.  Y.  581; 
ShutHeworth  v.  Winter ,  56  N .  Y.  624;  Irish  v.  Nutting,  47  Barb. 
370. 

After  it  has  been  shown  either  that  the  husband  received  prop- 
erty to  his  wife's  use,  or  that  she  had  title  to  property  in  the  pos- 
session of  either  or  botli,  or  that  it  was  her  possession  in  a  separate 
business  belonging  to  her  under  the  Statute,  the  burden  is  on 
those  who  claim  it  to  be  his  to  show  his  title.  Peters  v.  Fowler, 
41  Barb.  467;  Vrooman  v.  Griffiths,  4  Abb.  App.  Dec.  605. 

It  being  shown  that  title  to  property  was  in  either  the  wife  or 

the  husband,  no  presumption  of  a  transfer  of  the  title  to  the  other 

can  be  drawn  from  the  mere  fact  of  possession  by  the  other;   the 

burden  of  proof  ib  on  the  one  who  asserts  a  change,  to  give  some 
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evidence  beyond  the  mere  possession.    Wells,  Sep.  Prop.  Married 
Women,  224-226,  and  eases  cited;  Abb.  Trial  Ev.  168. 

It  was  held  in  Ha/rrU  v.  Clark^  3  N.  Y.  93,  that  a  written 
order  upon  a  third  person,  made  by  the  donor,  was  not  the  sub- 
ject of  a  valid  gift,  either  vnier  vivos  or  mortis  causa.  Hewitt  v. 
Kaye^  L.  R.  6  Eq.  198;  Detroit  Second  Nat.  Bamk  v.  WHLia/atSy 
13  Mich.  291. 

Validity  of  a  gift  to  a  married  woman  from  her  husband,  and 
what  is  a  sufficient  delivery,  determined  in  Armitage  v.  Mace^ 
16  Jones  &  S.  107. 

Whoever  alleges  a  gift  must  prove  it  clearly.  Walter  v.  Hodgtj 
2  Swanst.  97;  Doty  v.  Wils(m^  47  N.  Y.  580. 

A  check,  or  order  to  pay  money,  is  not  good  as  a  gift  An 
indorsement  is  simply  an  order  to  pay  money.  A  check  does  not 
amount  to  an  assignment  of  the  funds;  until  payment  it  is  revoc- 
able by  the  drawer.  Ha/rris  v.  Clark^  3  N.  Y.  93;  Lunt  v.  Bank 
of  North  America,  49  Barb.  221;  Phelps  v.  Pheljps,  28  Barb.  123; 
JPidton  V.  JPuUonj  48  Barb.  592;  Beak  v.  Beak,  2  Moak,  Eng* 
Eep.  390,  393,  noU,  L.  R.  13  Eq.  489. 

It  is  otherwise  as  to  the  delivery  of  a  certificate  of  deposit,  or 

choses  in  action,  which  are  evidence  of  indebtedness  enforceable 

against  the  institution  or  individual  by  whom  they  are  issued* 

Westerlo  v.  De  Witt,  36  N.  Y.  340;  Champney  v.  Blanchard,  39 

N.  Y.  Ill;  Be  Smither,  30  Hun,  632,  634,  635. 

As  to  Statute  of  Limitations,  see  Boughton  v.  Flint,  74  N.  Y. 
476;  Payne  v.  Gardiner,  29  N.  Y.  146;  other  cases  cited  in  Be 
WUtsie,  12  N.  Y.  S.  K.  144. 

A  husband  holds  in  trust  for  the  wife  property  purchased  with 
her  money  and  conveyed  to  him.  Broughton  v.  Brand,  13  West. 
Eep.  255,  94  Mo.  169. 

A  husband  who  receives  the  principal  of  his  wife's  separate 
estate  is  bound  to  account  to  her  for  it.  Wood  v.  Ghetwood,  12 
Cent.  Eep.  248,  44  N.  J.  Eq.  64. 

A  husband  is  bound  to  account  to  his  wife  for  such  part  of  the 
principal  of  her  estate  as  he  receives  for  her.  Jones  v.  Dan)en^ 
port,  11  Cent.  Eep.  597,  44  N.  J.  Eq.  38. 

To  create  a  charge  against  the  separate  property  of  a  married 
woman  it  is  not  sufficient  that  credit  is  given  on  the  faith  of  it. 
The  evidence  must  disclose  a  purpose  on  the  part  of  the  wife  ta 
contract  the  indebtedness  with  reference  to  her  separate  property. 
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* 

Manhattan  B.  Mfg.  Co.  v.  Thompson^  68  N.  T.  80;  Hodson  v. 
Davis^  43  Ind.  258;  West  v.  Laraway^  28  Mich.  464. 

That  repairs  were  made  upon  a  married  woman's  house  with 
her  consent,  upon  her  husband's  request,  is  not  necessarily  suffi- 
cient to  charge  her,  but  her  promise  to  pay  may  be  inferred  by 
the  jury  from  the  facts.     Bichford  v.  Dane^  58  N.  H,  185. 

Compare  also  Morse  v.  Masorij  103  Mass.  560;  KrovsJcop  v. 
ShontZy  51  Wis.  204;  Lovell  v.  WiUiamSy  125  Mass.  439;  Speck  v* 
Gnmee^  25  Hun,  644;  AUen  v,  Graham^  12  Phila.  176;  Lee  v. 
Winston,  68  Ala.  402;  Sargent  v.  French,  54  Vt.  384. 

Evidence  tending  to  show  a  gift  from  the  husband  to  the  wife  or 
vice  versa  is  competent  as  such  gift  is  invalid  as  against  a  creditor. 
Spdman  v.  Aldrich,  126  Mass.  117,  cases. 

Under  modem  legislation  she  is  the  owner  of  her  separate  estate 
as  if  a  feme  sole,  and  evidence  is  always  competent  to  show  the 
nature  and  extent  of  her  estate  in  order  to  impress  the  same  witli 
all  the  incidents  of  a  legal  and  equitable  charge.  The  common 
law  rules  with  reference  to  her  property  rights  have  been  greatly 
relaxed  in  all  jurisdictions.  Radford  v.  Carwile,  13  "W.  Va.  676, 
585;  Tail  v.  Vail,  49  Conn.  52;  McCleUan  v.  Filson,  8  West. 
Eep.  120,  44  Ohio  St.  190. 

Evidence  is  competent  to  show  that  money  which  a  married 
woman  might  have  had  secured  to  her  own  use  is  allowed  to  go 
into  the  business  of  her  husband,  and  be  mixed  with  his  property, 
and  is  applied  to  the  purchase  of  real  estate  for  his  advantage,  or 
for  the  purpose  of  giving  him  credit  in  his  business,  and  is  thus 
used  for  a  series  of  years,  there  being  no  specific  agreement  when 
the  same  is  purchased  that  such  real  estate  shall  be  the  property 
of  the  wife,  the  same  becx)mes  the  property  of  the  husband  for  the 
purpose  of  paying  his  debts.  Humes  v.  Scruggs^  94  TJ.  S.  22,  24 
L.  ed.  52.  • 

In  New  York  a  proper  certificate  of  acknowledgment  by  the 
wife,  to  the  deed,  is  prima  facie  evidence  both  of  the  facts  certi- 
fied and  of  the  freedom  of  her  execution.  This  may  be  rebutted. 
1  N.  T.Rev.  Stat.  759,  §  17;  Jaxikson  v.  SchxxynmakeTy  4  Johns. 
161;  WiUiams  v.  Woodard,  2  Wend.  487. 

It  has  been  held  that  man  and  wife  were  estopped  from  denying 
the  truth  of  her  acknowledgment  {ITerr  v.  RusseU,  69  HI.  666, 
18  Am.  Kep.  634);  or  its  freedom  ( White  v.  Graves,  107  Mass.  325, 
9  Am.  Bep.  38);  or  the  absence  of  her  husband.  Johnston  v.  Wat- 
lace^  53  Miss.  336. 


996  LAW   OF   EVIDENOE  IN   CIVIL   CA8ES. 

Acknowledgment  taken  without  compliance  with  the  statutory 
requirement  as  to  absence  of  husband,  is  void.  StiUweU  v. 
Adaim,  29  Ark.  346;  Leftwich  v.  Neal,  7  W.  Va.  569;  Fisher  v. 
Jfeistery  24  Mich.  447;  Heaton  v.  Fryberger,  38  Iowa,  185;  Moor- 
man V.  Board  etc,  11  Bush,  136. 

Ratification  by  wife,  of  deed  forged  by  husband,  will  not  be 
inferred  from  long  silence,  after  knowledge.  Ladd  v.  HUde- 
hrandt,  27  Wis.  135. 

Wife  will  not  be  permitted  to  show,  as  against  an  innocent  pur- 
chaser, without  notice,  holding  under  a  recorded  deed  purporting 
to  be  properly  acknowledged,  that  deed  is  a  forgery  and  she  never 
acknowledged  it  at  all.     Ileeter  v.  Glasgow^  79  Pa.  83. 

In  some  states  an  acknowledgment  by  wife  in  due  form  may 
be  impeached.  Hughes  v.  Cohman^  10  Bush,  246;  Kerr  v.  Rus- 
aell,  69  111.  666;  Marsh  v.  Mitchell,  26  N.  J.  Eq.  497. 

Absence  of  officer's  certificate  of  wife's  acknowledgment  can- 
not be  supplied  by  parol,  nor  can  a  substantial  defect  in  the  cer- 
tificate be  cured  by  parol  not  reformed  in  equity.  Elwood  v. 
Klock,  13  Barb.  50;  Williams  v.  Sautter,  55  111.  130;  Wiilis  v. 
Gattman,  53  Miss.  721;  March  v.  MitcMl,  26  N.  J.  Eq.  497; 
Board  of  Trustees  v.  Damson,  65  111.  124;  Leftwich  v.  Neal^  7 
W.  Va.  569;  Enn&r  v.  Thompson,  46  111.  221;  Bobinsofi  v.  JSToel,^ 
49  Miss.  253;  StiUweU  v.  Adams,  29  Ark.  346;  Heaton  v.  Fry- 
herger,  38  Iowa,  185;  Kei^r  v.  Russell,  69  111.  666;  WaniiaU  v. 
Ke7n,  51  Mo.  150;  Mastin  v.  Halley,  61  Mo.  196. 

As  to  what  defects  are  su])6tantial,  see  Angier  v.  Schieffelin,  72 
Pa.  106,  13  Am.  Rep.  659;  Wright  v.  Taylor,  2  Dill.  23;  Merritt 
V.  Yates,  71  111.  636,  22  Am.  Rep.  128;  Se(^ist  v.  Green,  70  U. 
S.  3  Wall.  750,  18  L.  ed.  154;  Deery  v.  Cray,  72  U.  S.  5  Wall. 
806,  18  L.  ed.  657;  Carpenter  v.  Dexter,  75  U.  S.  8  Wall.  513, 19 
L.  ed.  426. 

Interested  magistrates  cannot  take  acknowledgment  of  married 
woman.  Solicitor  of  husband  is  not  disqualified.  Romanes  v. 
Fraser,  16  Grant,  Ch.  (Upper  Can.)  97,  aflfd  17  Grant,  chap.  267. 
Relationship  to  one  of  the  parties  does  not  disqualify.  Lynch  v. 
Livingston,  6  N.  Y.  433. 

In  absence  of  fraud,  on  part  of  magistrate  or  mortgagee,  parol 
evidence  is  inadmissible  to  disprove  private  examination  of  wife 
apart  from  husband,  certified  to  by  magistrate  in  acknowledgment 
of  mortgage.     Kavanaugh  v.  Day,  10  R.  I.  393. 

Certificate  of  acknowledgment  of  married  woman  may  be  im- 
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peached  by  evidence,  that  deed  at  time  of  acknowledgment  was 
lacking  in  any  essential  part — as  that  grantee's  name  wa«  blank 
{Bums  V.  Lynde^  6  Allen,  305);  or  that  there  was  fraud  or  impo- 
sition in  obtaining  the  acknowledgment,  and  grantee  had  notice  of 
it>  Hall  V.  Patterson,  51  Pa.  289. 

The  acts  and  declarations  of  the  parties  being  given  in  evidence 
on  both  sides,  on  the  question  of  marriage,  an  advertisement  an- 
nouncing their  separation  and  appearing  in  the  principal  commercial 
newspaper  of  the  place  of  their  residence  immediately  after  their 
separation,  is  part  of  the  res  gestce,  and  admissible  in  evidence. 
Whether  or  not  it  was  inserted  by  the  party,  and  if  it  was,  what 
were  his  motives,  are  questions  of  fact  for  the  jury.  Jewell  v. 
JeweU,  42  U.  S.  1  How.  219,  11  L.  ed.  108. 

As  to  pedigree  and  facts  of  family  history,  when  may  be  proved 
by  hearsay,  see  note  to  Elliott  v.  Peirsol,  26  U.  S.  1  Pet.  328,  7 
L.  ed.  164;  and  note  to  Chirac  v.  ReineGker,  27  U.  S.  2  Pet.  615, 
7  L.  ed.  538. 

A  marriage  by  words  of  present  contract,  such  as  would  have 
been  good  at  common  law,  is  valid,  notwithstanding  statutory 
directions  have  been  disregarded.  Such  is  the  rule  in  Michigan. 
Meister  v.  Moore,  96  U.  S.  76,  24  L.  ed.  826. 

Where  a  man  was  actually  married  at  the  time  of  his  marriage 
with  his  second  wife,  and  this  last  marriage  was  therefore  void; 
but,  upon  the  death  of  his  actual  wife,  the  man  and  the  second 
wife  mutually  consented  to  be  man  and  wife,  and  cohabited  as 
such, — held,  that  there  was  a  valid  marriage  from  the  time  of  this 
consent.  JSolahird  v.  Atlantic  Mut.  L.  Ins,  Co.  12  Am.  L.  Reg. 
if.  B.  566. 

Persons  cannot  go  beyond  the  State  of  their  residence,  for  in- 
stance, at  sea,  purposely  to  avoid  restrictions  on  marriage  of  their 
own  State,  and  there  contract  a  marriage  in  a  manner  contrary  to 
the  laws  of  the  State  of  their  residence,  and  afterwards  have  such 
marriage  sustained  by  the  courts  within  it.  Hobnes  v.  Holmes,  1 
Abb.  (U.  S.)  525. 

A  marriage  between  a  woman  and  a  man  who  is  already  law- 
fully married  is  void.  The  woman  may  afterwards  legally  form 
another  marriage  without  waiting  for  a  judicial  sentence  declaring 
the  first  marriage  a  nullity.  Patterson  v.  Gaities,  47  U.  S.  6 
How.  650,  12  L.  ed.'553. 

Marriage  in  Pennsylvania  is  a  civil  contract,  to  be  completed 
Without  r^ard  to  form,  by  any  sufficient  words  used  in  the  pres- 
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ent  tense.    It  may  be  proved  by  anyone  who  was  present  and 
can  identify  the  parties.    Ihid. 

That  marriages  may  be  validly  contracted  by  mntnal  promises 
alone,  without  the  presence  or  benediction  of  a  priest,  see  HaUett 
V.  CoUin%,  51  U.  S.  10  How.  174,  13  L.  ed.  376. 

Cohabitation  for  thirty  years  as  man  and  wife  is  sufficient  evi- 
dence of  a  marriage.  Rex  v.  StocJdaiid^  Burr,  S.  C.  508, 1  W.  Bl. 
367- 

Strong  acknowledgments  of  marriage  for  eighteen  years  to- 
gether are  sufficient  to  establish  it  inter  vivos^  though  no  actual 
proof  can  be  had.    Hervey  v.  Hervey^  2  W.  Bl.  877. 

A  marriage  may  be  established  by  preponderating  repute  and 
by  conduct,  even  though  the  repute  is  divided.  Lyle  v.  Elwood^ 
19  L.  R.  Eq.  98,  44  L.  J.  Ch.  164,  23  Week.  Kep.  157. 

General  reputation  is  sufficient  evidence  of  a  marriage  to  enti- 
tle a  son  to  inherit  property,  though  the  father  be  still  living. 
Doe  V.  Fleming^  4  Bing.  266, 12  Moore,  500. 

A  marriage  may  be  presumed.  There  is  a  strong  legal  pre- 
sumption in  favor  of  marriage,  particularly  after  the  lapse  of  a 
great  length  of  time,  and  this  presumption  must  be  met  by  strong 
distinct  and  satisfactory  disproof.  Wilkinson  v.  Paytie^  4  T.  R. 
468;  Piers  v.  Piers,  2  H.  L  Gas.  331,  13  Jur.  569;  Rex  v.  Twyn- 
inffj  2  Bam.  &  Aid.  386;  Harrod  v.  Harrod,  1  Kay  &  J.  4,  18 
Jur.  853;  Goodman  v.  Goodman,  5  Jur.  N.  S.  902,  28  L.  J.  Ch. 
745;  Sichel  v.  Lanibert,  15  C,  B.  N.  S.  181. 

The  validity  of  a  marriage  contract  is  to  be  determined  by  the 

law  of  the  State  where  it  was  entered  into;  if  valid  there  it  is  to 

be  recognized  in  the  courts  of  another  State,  unless  contrary  to  the 

prohibitions  of  natural  law,  or  the  express  prohibition  of  a  statute. 

Van  Voorhis  v.  Brintnall,  86  N.  Y.  18. 

Where,  therefore,  by  a  judgment  of  the  supreme  court  of  New 
York,  the  marriage  between  E.  and  B.  was  dissolved  on  the 
ground  of  adultery  of  the  latter,  the  decree  of  divorce  adjudging 
it  is  to  be  unlawful  for  him  to  marry  during  the  life  of  E.  and, 
thereafter,  during  her  life,  he  went  to  Connecticut  and  there  mar- 
ried I.,  both  being  residents  of  the  said  State  of  New  York,  hav- 
ing gone  out  of  it  for  the  purpose  of  evading  its  laws,  returning 
to  it  on  the  day  of  marriage,  and  thereafter  residing  there,  which 
marriage  was  valid  under  the  laws  of  Connecticut,  held  that  such 
marriage  was  valid  in  New  York,  and  the  issue  of  such  marriage 
was  legitimate;  also  that  the  provision  of  the  Revised  Statutes  (2 
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Rev.  Stat.  139,  §  5;  146,  §  49),  prohibiting  the  second  marriage  of 
a  person  divorced  on  the  ground  of  his  or  her  adultery,  during 
the  life  of  the  former  husband  or  wife,  and  declaring  such  second 
marriage  void,  had  no  application  as  they  are  in  the  nature  of  a 
penalty,  and  have  no  effect  outside  of  this  State,  in  the  absence  of 
express  tenns  showing  a  legislative  intent  to  give  them  that  ef- 
fect. Van  Voarhia  v.  BHntnall,  86  N.  Y.  18, 40  Am.  Kep.  605, 
followed  in  Moore  v.  Hegemauj  27  Hun,  68. 

The  consent  of  the  parties  is  all  that  is  required  to  the  valid 
-celebration  of  the  marriage;  and  as  marriage  is  said  to  be  a  con- 
tract ^t^rd  gentium^  that  consent  is  all  that  is  required  by  the  nat- 
ural or  public  law.    2  Kent,  Com.  86,  and  authorities  cited. 

If  the  contract  be  made  per  verba  de  prceeentij  and  remains 
without  cohabitation,  or  if  msA^per  verba  dsfuturo,  and  be  fol- 
lowed by  consummation,  it  amounts  to  a  valid  marriage  in  the 
absence  of  all  civil  regulations  to  the  contrary,  and  which  the 
parties  (being  competent  as  to  age  and  consent)  cannot  dissolve, 
and  it  is  equally  binding  as  if  made  in  facte  eodesicB.  2  Kent, 
Com.  87;  Bunting  v.  LepingweU^  4  Coke,  29,  Moore,  169;  Jessop 
v.  CoUinSy  6  Mod.  165,  2  Salk.  437;  Dalrymple  v.  Dalryrnpley  2 
Hagg.  Consist.  64,  64;  Lautowr  v.  Teeedale^  8  Taunt.  830;  Fenton 
V.  Beed^  4  Johns.  52;  Londondery  v.  Chester^  2  N.  H.  268;  Bose 
V.  Clark,  8  Paige,  674, 4  L.  ed.  548;  State  v.  Patterson,  2  Ired.  L.  346. 

It  is  very  clear  that  the  marriage  contract  is  valid  and  binding, 
if  made  by  words  de  prcesenti,  though  it  be  not  followed  by  co- 
habitation.   McAdojn  V.  Walker,  1  Dow,  P.  0.  148;  Jackson  v. 
Wynne,  7  Wend.  47. 

And  it  is  equally  clear  tha*  e  promise  to  marry,  given  and  ac- 
-cepted,  with  subsequent  cohabitation  and  without  any  circum- 
stances to  disconnect  the  mutual  promises  from  the  cohabitation, 
and  where  there  was  no  previous  illicit  connection,  and  valid  mar- 
riage was  intended  by  the  parties,  is  a  valid  marriage.  Shelf  ord, 
Marriages  and  Divorce  (Lond.  ed.  1841)  29,  989,  and  the  authori- 
ties cited. 

This  is  the  rule  in  the  Scotch  law,  though  Lord  Cha/nceUor 
Brougham,  in  a  case  appealed  to  the  House  of  Lords,  exceedingly 
regretted  it.     Honyman  v.  Campbell,  2  Dow  &  C.  265. 

Proof  of  matrimonial  cohabitation,  declarations  of  the  parties 
and  reputation  that  they  are  man  and  wife,  is  suflScient  upon 
which  to  found  a  presumption  of  marriage.  Betsuiger  v.  Chap- 
man, 88  N.  J.  487. 
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INSURANCE. 

§  384.  Secondary  Evidence  of  Application  Allowed. 

385.  What  Extent  of  Injury  Must  he  Proved. 

386.  Previous  Condition  of  Health. 

387.  Statements  as  to  use  of  Intoxicating  Liquors. 

388.  Review  of  Authorities. 

§  384.  Secondary  Evidence  of  Application  Allowed. — ^The 
coDtents  of  an  application  for  insurance  are  provable  bj  secondary 
evidence;  and  a  paper  which  purported  to  be  a  copy  of  the  ap- 
plication, and  which  contained  printed  questions  and  written 
answers  thereto,  produced  by  a  witness,  were  admissible  in  evi- 
dence; and  oral  evidence  of  the  contents  of  the  written  answers 
was  competent  to  prove  such  answers.  Williamson  v.  Cam- 
bridge li.  Co.  3  New  Eng.  Rep.  750,  144  Maas.  148. 

§  385.  What  Extent  of  Injury  Must  be  Proved.— Under  the 

provisions  of  an  accident  insurance  policy  that,  if  the  assured 
sustains  bodily  injury  disabling  him  from  the  prosecution  of  the 
business  pertaining  to  the  occupation  under  which  he  is  insured^ 
a  certain  indemnity  shall  be  paid  him,  he  need  not  prove  that  hi& 
injury  disabled  him  to  such  an  extent  that  he  had  no  physical 
ability  to  do  what  was  necessary  to  be  done  in  the  prosecution  of 
his  business;  it  is  sufficient  if  he  satisfies  the  jmy  that  the  injury 
required  him  to  desist  from  his  labors.  Young  v.  Travellers 
Ins.  Co.  6  New  Eng.  Kep.  432,  80  Me.  244. 

Insurance  clauses  requiring  direct  and  positive  proof  that  death 
was  caused  by  external  violence  and  accident,  and  was  not  the 
result  of  design,  either  of  the  assured  or  of  any  other  person, 
cannot  control  the  action  of  the  court  in  the  admission  of,  or 
effect  given  to  evidence.  Utter  v.  Travellers  Ins.  Co.  9  West. 
Eep.  108,  65  Mich.  545. 

§  386.  Previous  Condition  of  Health. — It  is  obvious  that  to 
some  extent,  evidence  of  the  condition  of  the  health  of  the  in- 
sured at  a  time  prior  or  subsequent  to  the  time  the  contract  was 
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made,  is  competent  evidence  to  show  what  was  such  condition  at 
the  time  of  the  contract.  KeUey  v.  Universal  L.  Co.  36  Conn. 
225;  Aveson  v.  Kvanavrd^  6  East,  188;  Washington  L.  Ins.  Co, 
V.  Ila/ney^  10  Kan.  525;  Union  Central  Ins.  Co.  v.  Cheever^  2 
Cin.  L.  Bui.  19;  Union  Mut.  L.  Ins.  Co.  v.  Reify  2  Cin.  L.  Bui. 
290:  Singleton  v.  St.  Louis  Mut.  Ins.  Co.  66  Mo.  63;  Edvngton 
V.  jEtna  L.  Ins.  Co.  77  N.  Y.  564;  SchaiMe  v.  Washington  L. 
Ins.  Co.  9  Phila.  136.  But  it  is  impracticable  to  lay  down  a 
very  definite  rule  as  to  the  limits  of  the  competency  of  such  evi- 
dence, save  that  the  tendency  of  the  decisions  is  to  make  those 
limits  somewhat  narrow,  at  least  where  the  evidence  is  offered 
for  the  purpose  of  causing  a  forfeiture  of  the  contract.  Ameri- 
can L.  Ins.  Co.  V.  Mahone,  88  U.  S.  21  Wall.  152,  22  L.  ed.  593; 

World  Mut.  L.  Ins.  Co.  v.  Schultz^  73  111.  586;  Eclectic  L.  Ins. 
Co.  V.  Eahrenhrug^  68  HI.  463;  Watson  v.  Mainwaring^  4  Taunt. 
763;  Met/ropolitam,  L.  Ins.  Co.  v.  Dempsey^  72  Md.  28b.  Un- 
doubtedly, however,  a  wider  range  would  be  given  to  evidence 
offered  for  the  purpose  of  preventing  a  forfeiture.  Rawls  v. 
Americam.  Mut.  L.  Ins.  Co.  27  N.  Y.  282;  Ferguson  v.  Massa- 
chusetts Mut.  L.  Ins.  Co.  32  Hun,  306. 

It  would  seem  that,  ordinarily,  at  least,  a  statement  made  by 
the  insured  on  a  renewal  of  the  contract,  that  he  is  at  the  time  in 
"  good  health,"  is  to  be  construed  by  the  standard  of  health  ex- 
isting at  the  time  of  the  original  contract.     Peacock  v.  Nexo 

York  L.  Ins.  Co^  20  N.  Y.  293;  Metropolitan  L.  Ins.  Co.  v. 
McTague^  8  Cent.  Rep.  611,  49  N.  J.  L.  587;  Mutual  Ben.  L. 
Ins.  Co.  V.  Higgiiibotham^  95  U.  S.  380,  24  L.  ed.  499;  Cooke,  L. 
Ins.  §  29. 

§  387.  Statements  as  to  Use  of  Intoxicating  Liquors. — The 

truth  of  statements  by  the  insured  as  to  his  use  of  intoxicating  liquors 
is,  generally  speaking,  a  matter  of  fact.  But  the  expressions  used  in 
this  connection  have  to  some  extent  received  judicial  construction. 
Thus  a  statement  by  the  insured  that  his  habits  are  temperate  is 
declared  not  to  imply  total  abstinence,  and  so  a  statement  that  he 
never  uses  intoxicating  liquors  is  not  falsified  by  proof  of  a  single 
or  incidental  use,  the  expression  having  reference  to  a  customary 
or  habitual  use.  With  reference  to  evidence  tending  to  show  the 
truth  or  falsity  of  statements  of  this  kind,  it  is  obvious  that,  to  a 
certain  extent,  evidence  of  the  habits  of  the  insured  at  a  time 
prior  or  subsequent  to  the  time  respecting  which  the  statement  is 
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made,  is  admissible,  but  it  seems  impracticable  to  lay  down  a 
more  definite  rule  on  this  point,  though,  on  the  whole,  it  would 
seem  to  be  the  tendency  of  the  decisions  to  make  the  range  of 
«uch  evidence  somewhat  narrow.  We  have  thus  far  been  speak- 
ing of  statements  relating  to  the  present  or  past,  but  sometimes 
the  provisions  of  the  contract  on  this  point  relate  to  the  future, 
as  in  case  of  an  exception  from  the  risk  of  death  resulting  from 
the  use  of  intoxicating  liquors.  Or  in  case  of  the  common  ex- 
ception of  an  injury  "  happening  while  the  insured  is  under  the 
influence  of  intoxicating  liquor,"  where  the  question  clearly  is, 
whether  the  state  of  intoxication  existed  at  the  time  of  the  in- 
jury, irrespective  of  the  question  whether  such  intoxication  was 
a  cause  of  the  injury.     Cooke,  Life  Ins.  §  36. 

From  a  case  that  has  attracted  wide  attention  and  is  with- 
out a  parallel  in  the  annals  of  life  insurance  {Dwigkt  v.  Ger- 
mania  Z.  Ins,  Co,  4  Cent.  Rep.  529,  103  N.  Y.  341),  I  extract 
the  following:  "Undoubtedly  the  miua  of  showing  the  falsity 
of  the  representations  made  by  Dwight  in  respect  to  his  busi- 
ness and  occupation  rested  affirmatively  upon  the  defendant^ 
but  when  it  had  produced  his  sworn  declarations,  made  but  a  few 
months  previous  to  the  representations,  expressly  negativing 
their  truth,  and  the  story  of  his  life  had  been  testified  to,  show- 
ing his  constant  employment  in  other  occupations,  it  had  over- 
come the  presumptions  of  truth  existing  in  favor  of  the  rep- 
resentations and  made  a  case  calling  for  affirmative  evidence  to 
overthrow  it.  The  plaintiffs,  although  surrounded  during  the 
trial  with  relatives  and  friends  of  Dwight,  who  were  acquainted 
with  his  history  and  appeared  as  witnesses,  and  detailed  his  former 
occupation  and  employment,  gave  no  such  evidence.  There  is 
not  a  scintilla  of  direct  evidence  that  Dwight  had  ever  been  in 
business  as  a  grain  dealer,  and  the  circumstances  of  his  life  as 
disclosed  by  the  proof  show  that  he  could  not  have  been  so 
employed.  He  had  never  resided  at  Chicago,  the  alleged  theatre 
of  his  dealings  in  grain,  and  had  never  been  there  except  for  a 
short  period  in  the  spring  and  summer  of  1878,  during  which  he 
was  a  bankrupt,  hopelessly  in  debt  and  precluded,  much  of  the 
time,  by  sickness,  from  engaging  in  any  business.  The  plaintifEs 
did  not  produce  the  slightest  proof  of  any  such  occupation,  and 
the  only  evidence  referring  to  it  was  Dwight's  statement,  made 
in  a  gasconading  manner,  to  one  of  the  defendant's  witnesses  in 
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Jane,  1878,  and  incidentally  appearing  in  evidence,  in  which  he 
said  that  ^he  had  been  to  Chicago  and  just  returned;  that  he  went 
there  to  make  some  money,  and  went  into  partnership  with  a 
couple  of  brothers,  who  had  money  but  no  experience,  and  he 
had  experience  but  no  money,  and  he  wanted  to  operate  in  grain. 
In  two  transactions  he  cleared  $30,000,  and  was  taken  sick,  and 
his  partners  thought  he  made  money  so  easy  they  could  do  the 
same,  and  while  he  was  sick  they  in  their  operations  lost  the 
$30,000  he  had  made,  so  that  left  him  without  a  dollar.'  This 
declaration  was  obviously  not  made  to  inform  any  one  as  to  his 
business,  but  apparently  with  the  object  of  exalting  his  own 
sagacity  and  shrewdness,  and  if  it  could  be  considered  as  any 
evidence  of  his  calling,  was  of  the  most  conclusive  character,  and 
showed  that  the  business,  whatever  it  was,  had  been  abandoned 
in  June,  1878,  and  never  after  resumed.  It  falls  far  short  of 
being  sufScient  to  authorize  the  finding  of  a  jury  that  he  was  a 
grain  dealer,  or  that  he  was  on  the  22d  of  August,  1878,  and  for 
ten  years  previous  thereto  had  been  such  dealer." 

In  ordinary  cases  plaintijQP  makes  out  a  prima  facie  case  by  prov- 
ing the  policy,  the  renewal  receipts,  if  any  relied  on,  the  loss,  the 
giving  proof  of  loss  as  required  by  the  policy,  and  if  on  property 
not  valued,  the  value  of  the  property  destroyed.  Geih  v.  Intet*- 
naiional  Ins.  Co.  1  Dill.  443,  Mutv^al  Ben.  L.  Ins.  Co.  v.  Rob- 
ertw/riy  59  111.  123,  14  Am.  Eep.  8.  See  New  Englamd  F.  cfe  M. 
Ins.  Co.  V,  Wetrnore,  32  111.  221;  Abbott,  Trial  Evidence,  482. 

§  388.  Review  of  Authorities. — Kotice  and  proof  are  obviously 
distinct  in  character,  and  a  condition  requiring  both  is  not  satisfied 
by  giving  notice  merely.  Nor  does  the  insurer  waive  the  condi- 
tion as  to  proof  by  failing  to  give  notice  that  the  notice  fur- 
nished is  not  proof.  Such  proof  is  commonly  contained  in  blanks 
furnished  to  the  claimant  for  that  purpose.  Under  a  general 
requirement  of  proof  or  notice,  it  is  not  practical  to  lay  down 
other  than  a  very  general  rule  as  to  their  sufficiency;  but  as  to  the 
proof,  it  may  doubtless  be  safely  said  that  it  involves  the  idea  of 
evidence  in  some  form — such  form  as  is  usual  and  customary  in 
such  cases,  or  as  is  recognized  by  law,  and  is  calculated  to  per- 
suade the  mind  of  the  truth  of  the  fact  alleged.  It  is  not, neces- 
sary, however,  that  the  facts  and  circumstances  of  the  loss  or 
injury  be  set  forth,  and  it  is  clear  that  the  insurer  cannot  arbi- 
trarily determine  the  sufficiency  of  such  proof.    Nor  does  it  dero- 
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gate  from  the  suflSciency  of  the  proof,  that  it  disclosefi  facts  of 
which  the  insurer  might  avail  itself  as  a  defense  to  an  action  on 
the  contract.  But  in  addition  to  the  general  requirement  of  proof, 
it  is  obvious  that  the  contract  may  contain  conditions  as  to  fur- 
nishing particular  elements  of  proof,  as  the  name  of  the  attending 
physician  of  the  insured,  or  a  physician's  certificate  of  the  death 
(in  case  of  a  death  claim).  Cooke,  life  Insurance,  §  114,  citing 
O^HelUy  V.  Guardian  MuL  Z.  Ins,  Co,  60  N.  Y.  169;  Loorms  v. 
Eagh  L,  cfe  H.  Ins,  Co.  6  Gray,  396;  Oirard  L,  Ins.  A.  dk  T. 
Co.  V.  MutvAii  Z.  Ins.  Co,  97  Pa.  15;  NeUl  v.  American  Popvr 
lar  Z.  Ins.  Co,  10  Jones  &  S.  259;  Young  v.  TroA^elers  Ins,  Co,  80 
Me.  244,  250;  Tra/oders  Ins,  Co.  v.  Sheppardy  85  Ga.  751;  Char- 
ter Oak  L.  Ins.  Co,  v.  Rodel,  95  U.  S.  232,  24  L.  ed.  433;  Man- 
Kalian  L,  Ins.  Co,  v.  Francisco^  84  U.  S.  17  Wall.  672,  21  L.  ed. 
698;  Flynn  v.  Massachusetts  Ben,  Asso.  152  Mass.  288;  Cobum 
V.  Travelers  Ins.  Co.  5  New  Eng.  Eep.  182, 145  Mass.  226;  Knick- 
erbocker L.  Ins.  Co.  V.  Schneider^  131  U.  S.  " — ,  app.  25  L.  ed. 
694;  Bentz  v.  Northwestern  Aid  Asso,  40  Minn.  202,  206;  Su- 
preme Council  0,  of  C,  F.  v.  Forsinger^  9  L.  R.  A.  501,  125  Ind. 
52;  Braunstein  v.  Accidental  Death  Ins.  Co.  1  Best  &  S.  782; 
Connecticut  Mut.  L.  Ins,  Co,  v.  Siegel^  9  Bush,  450;  Campbell  v. 
Ainericam,  Popvlar  L,  Ins.  Co.  1  McArth.  246,  471;  Gibson  v, 
Americam,  Mut,  L.  Ins.  Co.  37  N.  Y.  580;  Taylor  v.  ^ina  Z. 
Ins.  Co.  13  Gray,  434. 

The  United  States  Supreme  Court  in  a  recent  case  has  reafiirmed 
the  principle  that  when  a  policy  of  insurance  contains  contradic- 
tory provisions  or  has  been  so  framed  as  to  leave  room  for  con- 
struction, rendering  it  doubtful  whether  the  parties  intended  the 
exact  truth  of  the  applicant's  statements  to  be  a  condition  prece- 
dent to  any  binding  contract,  the  court  should  lean  against  that 
construction  which  imposes  upon  the  assured  the  obligations  of  a 
warranty.  An  applicant  for  life  insurance  was  requirefl  to  state, 
categorically,  whether  he  had  ever  been  afflicted  with  certain 
specified  diseases.  He  answered  that  he  had  not.  Upon  an 
examination  of  the  several  clauses  of  the  application,  in  connec- 
tion with  the  policy,  it  was  held  to  be  reasonably  clear  that  the 
company  required,  as  a  condition  precedent  to  a  valid  contract, 
nothing  more  than  that  the  insured  would  observe  good  faith 
towards  it,  and  make  full,  direct  and  honest  answers  to  all  ques- 
tions, without  evasion  or  fraud  and  without  suppression,  misrepre- 
sentation or  concealment  of  facts  with  which  the  company  ought 


INSURANCE.  10U5 

to  be  made  acquainted.  In  the  absence  of  explicit  stipulations 
requiring  such  an  interpretation,  it  should  not  be  inferred  that  the 
insured  took  a  life  policy,  with  the  understanding  that  it  should 
be  void  if  at  any  time  in  the  past  he  was,  whether  conscious  of 
the  fact  or  not,  afflicted  with  the  diseases,  or  any  one  of  them, 
specified  in  the  questions  propounded  by  the  company.  Such  a 
construction  of  the  contract  should  be  avoided,  unless  clearly 
demanded  by  the  established  rules  governing  the  interpretation  of 
written  instruments.  Movlor  v.  American  Z.  Ins.  Co,  111  TJ.  S. 
335,  28  L.  ed.  335. 

Policies  of  insurance  may  be  read  in  evidence  to  the  jury  with- 
out proof  of  their  execution,  unless  it  be  denied  by  plea,  or  veri- 
fied by  affidavit  {lUinois  Mut.  F.  Ins,  Co,  v.  Marseilles  Mfg, 
Co,  6  111.  236);  and  where  a  party  produces  the  policy  in 
his  own  name,  and  makes  the  proof  of  loss,  he  thereby  makes  a 
prima  facie  case,  entitling  him  to  recover.  lUinois  F.  Ins,  Co, 
V.  Stanton^  67  111.  354.  As  a  means  of  proving  the  amount  of 
loss  in  consequence  of  removal  of  goods  from  a  store,  it  is  proper 
for  the  insured  to  offer  in  evidence  his  invoices,  bills  of  purchase, 
books  of  account,  amount  of  sales,  and  inventories  of  stock,  taken 
immediately  after  the  loss,  together  with  such  facts  as  may  be 
established  by  his  clerks.  Case  v.  Hartford  F,  Ins,  Co,  13  111. 
677;  Haines,  Treatise  (13th  ed.  1890)  686. 

The  policy,  with  the  application  therefor,  together  constitute 
the  contract  of  insurance  between  the  parties.  May,  Insurance, 
§  158.  The  truth  of  the  answers  to  the  questions  contained  in 
the  application  is  warranted  (May,  Insurance,  §  156;  Ripley  v. 
JEina  F,  Ins,  Co.  30  N.  Y.  136,  162;  Foot  v.  jEtna  L,  Ins,  Co, 
61  N.  Y.  571,  576;  Baker  v.  Home  L,  Ins,  Co,  64  N.  Y.  648: 
Graham  v.  FiremarCs  Ins,  Co,  87  N.  Y.  69,  74;  Anderson  v. 
FUzgerald^  17  Jur.  995;  Cazenove  v.  British  Eq,  Ins,  Co,  5  Jur. 
N.  S.  1309,  6  Jur.  N.  S.  826);  and  it  is  the  peculiar  province  of  a 
court  to  construe  written  instruments,  and  to  declare  their  legal 
-effect,  and  the  submission  of  such  questions  to  a  jury  is  error. 
GUidus  V.  BJxick^  67  N.  Y.  563;  St,  LuMs  Hospital  v.  Associa- 
tion for  Aged  am,d  Indigent  Females^  52  N.  Y.  191;  Arctic  F, 
Ins.  Co,  V.  Av^tin,  69  N.  Y.  470,  477;  JV^ash  v.  Drisco,  51  Me. 
417;  Both  v.  Miller,  15  Serg.  &  R.  100;  Shepherd  v.  White,  11 
Tex.  346;  Drew  v.  Towle,  30  N.  H.  531;  Thomas  v.  Thomas,  15 
B.  Mon.  178;  Perth  Amhoy  Mfg,  Co.  v.  C<mdit,  21  N.  J.  L.  659; 
Brown  v.  HaUon,  9  Ired.  L.  319;  Williams  v.  Waters^  36  Ga. 
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454;  L&oy  v.  Gadsby,  7  XJ.  S.  3  Cranch,  180,  2  L.  ed.  404;  WeUh 
V.  Dvsa/r^  8  Binn.  337;  Denison  v.  Wertz^  7  Serg.  &  R.  376;  Short 
V.  Woodward^  13  Gray,  86;  Rhodea  v.  Chesson^  Busb.  L.  336; 
SmaUey  v.  Hendrickson^  29  N,  J.  L.  371;  Zomer  v.  Meeker^  25 
N.  Y.  361,  362.  The  answer  of  the  insured  to  the  question  in  his 
application  as  to  application  for  other  insurance,  being  untrue,, 
was  a  breach  of  warranty,  and  avoided  the  policy.  Traill  v. 
Baring^  4  DeG.  J.  &  S.  329;  Edington  v.  ^tna  Z.  Ins.  Co.  7T 
N.  Y,  664,  571,  1  Cent.  Rep.  524, 100  N.  Y.  536. 
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§  389.  General  Bules  as  to  Contents  of  Letters. 

a.  Originals  Must  be  Produced^  Letter-press  Copy. — When 
it  becomes  necessary  to  prove  the  contents  of  letters  which  have 
passed  between  parties,  the  originals  must  be  produced,  or  the 
party  desiring  to  give  proof  of  their  contents  must  lay  the  founda- 
tion for  secondary  evidence  in  the  ordinary  and  usual  way.  Let- 
ter-press copies  are  in  no  sense  original  papers,  and  cannot  be 
admitted  in  evidence  without  the  preliminary  proof.  Foot  v. 
BenUey,  44  K  Y.  16(>;  Mar%h  v.  Hand,  35  Md.  123.  When 
this  proof  has  been  given  these  copies  become  evidence. 

Dr.  Wharton,  in  an  admirable  presentation  of  this  subject,  says: 
"  If  no  evidence  is  to  be  rejected  because  it  is  secondary,  a  single 
witness  would  be  sufficient  to  swear,  either  primarily  or  secondarily, 
either  by  first  hand  or  second  hand  impressions,  to  a  whole  case, 
documentary  and  oral ;  the  testimony  of  a  witness  in  such  a  case, 
would  be  a  mere  conclusion  of  law,  derived  from  his  own  notions 
of  facts,  with  this  peculiarity,  that  the  law  would  be  made  by 
himself  for  the  occasion;  and  the  functions  of  both  judge  and  jury 
would  be  dispensed  with.  If  any  evidence  is  to  be  rejected  be- 
cause it  is  secondary,  then  it  is  best  to  put  the  line  where  it  is 
most  intelligible ;  where  it  is  most  likely  to  secure  care  and  dili- 
gence in  the  preparation  of  a  case,  and  accuracy  in  the  presenta- 
tion of  that  case  to  the  court."     Whart.  Ev.  §  60. 

Whenever  a  copy  of  a  record  or  a  document  is  itself  made  original 
or  primary  evidence,  the  rule  is  clear  and  well  settled  that  it 
must  be  a  copy  made  directly  from  or  compared  with  the  orig- 
inal. If  the  first  copy  be  lost,  or  in  the  hands  of  the  opposite 
party,  so  long  as  another  may  be  obtained  from  the  same  source, 
no  ground  can  be  laid  for  resorting  to  evidence  of  an  inferior  or 
secondary  character. 

The  admission  of  a  transcript  from  the  record  of  a  deed  or 
other  private  writing,  for  the  record  of  which  provision  is  made 
by  law,  is  not  an  exception  to,  but  only  a  modification  of  the  same 
rule.  But  when  the  source  of  original  evidence  is  exhausted,  and 
resort  is  improperly  had  to  secondary  proof,  the  contents  of  private 
writings  may  be  proved  like  any  other  fact,  by  indirect  evidence. 

The  admissibility  of  evidence  offered  for  this  purpose  must  de- 
pend upon  its  legitimate  tendency  to  prove  the  facts  sought  to 
be  proved,  and  not  upon  the  comparative  weight  or  value  of  one 
or  another  form  of  proof.     The  jury  will  judge  of  its  weight,  and 
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may  give  due  consideration  to  the  fact  that  a  less  satisfactory 
form  of  proof  is  not  produced  when  it  might  have  been  readily 
obtained.  But  there  are  no  degrees  of  legal  distinction  in  this 
<;lafis  of  evidence. 

Although  there  has  been  much  diversity  of  practice,  and  the 
decisions  are  far  from  uniform,  the  decided  weight  of  authority 
is  as  we  think  towards  the  establishment  of  the  rule  here  stated. 
2  Phil.  Ev.  (4th  Am.  ed.)  568;  1  Greenl.  Ev.  §§  84,  682;  Stetson 
V.  GtUliver,  2  Cush.  494;  Robertson  v.  Lynch^  18  Johns.  451; 
Wmn  V.  Patterson,  34  U.  S.  9  Pet.  663,  9  L.  ed.  266;  Brown  v. 
Woodman,  6  Car.  &  P.  206;  Doe  v.  Ross,  7  Mees.  &  W.  102.  See 
Ooodrich  v.  Weston,  102  Mass.  362. 

And  the  weight  of  authority  favors  the  contention  that  a  copy 
of  a  letter  to  the  opposite  party,  cannot  be  given  in  evidence 
when  no  notice  has  been  given  to  produce.  Chicago  v.  Ghreer^  76 
CJ.  S.  9  Wall.  726, 19  L.  ed.  769. 

b.  Secondary  Evidence. — The  New  York  Supreme  Court 
holds  that  secondary  evidence  of  the  contents  of  a  written  instru- 
ment, when  allowed,  does  not  obviate  the  necessity  of  proving 
the  genuineness  of  the  instrument,  but  renders  it  more  impera- 
tive. 

When  secondary  evidence  of  the  contents  of  a  writing  is  ad- 
missible, it  is  indispensable  that  the  person  by  whom  it  is  pro- 
posed to  prove  it  should  have  seen  and  read  the  writing,  and  can 
«peak  from  personal  knowledge.  His  having  heard  another  per- 
son read  it  is  not  sufficient,  and  a  party  cannot  be  charged  with 
notice  of  the  contents  of  a  letter  written  and  sent  to  him,  without 
proof  that  it  was  properly  mailed  and  forwarded  to  his  address. 
Dainese  v.  Allen,  14  Abb.  Pr.  N.  S.  363. 

The  placing  of  a  communication  in  a  box  used  by  the  party  for 
the  deposit  of  letters  creates  a  presumption  that  it  reached  him; 
and  his  denial  that  he  received  it  raises  a  conflict  of  evidence. 
Dana  v.  Kemhle,  19  Pick.  112;  Blicck  v.  TJwrne,  4  Campb.  192; 
Howa/rd  v.  Daly,  61  K  Y.  362,  19  Am.  Rep.  285. 

When  it  is  necessary  to  prove  a  demand  by  the  introduction  of 
a  letter  containing  other  matter,  only  that  part  of  the  letter  which 
contains  the  demand  can  be  put  in  evidence,  and  if  the  demand  is 
admitted  the  letter  is  properly  excluded.  Railway  Pass.  Assur. 
Co.  V.  Wao'ner,  1  Thomp.  &  C.  Addenda,  21. 
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Where  a  letter  is  offered  for  the  purpose  of  proving  a  notion 
contained  in  it,  a  general  objection  is  not  sufficient,  but  the  in- 
admissible part  must  be  objected  to.  Stokes  v.  Johnson,  57  K.. 
Y.  673. 

c.  Decoy  Letters. — A  decoy  letter  sent  by  one  engaged  in 
larceny  to  the  porter  of  a  warehouse  for  the  purpose  of  alluring 
the  latter  from  his  place, — held  admissible  against  one  who  is. 
shown  to  be  connected  with  such  larceny.  Mc  Carney  v.  PeoplCy 
83  K  Y.  408,  38  Am.  Rep.  456. 

d.  Unanswered  Letters. — The  Supreme  Court  of  Illinois, 
held  in  a  very  celebrated  case  decided  in  1887,  that  an  unan- 
swered letter  is  admissible  in  evidence  against  the  person  who  re- 
ceived it  and  to  whom  it  was  addressed,  if  it  appears  to  have  been 
invited  by  him,  and  to  have  been  written  in  reeponae  to  sqme 
previous  communication  by  him  {Spies  v.  People,  10  West.  Eep. 
701,  122  111.  1),  and  was  subsequently  considered  in  the  Supreme 
Court  of  the  United  States.  Spies  v.  lUinois,  123  U.  S.  131,  31 
L.  ed.  80. 

e.  Extract  IVom  Lost  Letter. — The  New  York  courts  hold 
that  an  extract  from  a  lost  letter  is  not  evidence,  unless  the  witness 
can  testify  as  to  the  contents  of  the  whole  document.  Walbridge 
V.  Kilpatrick,  9  Hun,  135. 

Where  the  person  to  whom  the  letter  is  written  testifies  that 
he  does  not  know  where  it  is,  but  believes  it  has  been  destroyed, 
its  contents  are  admissible  in  evidence.  Green  v.  Dishrow,  7 
Lans.  381. 

And  it  further  appears  from  the  decisions  that  mere  possession 
of  letters  addressed  to  one  does  not  render  them  competent  against 
him.     Willeii  v.  People,  27  Hun,  469. 

In  this  connection  it  is  well  to  observe  the  constant  tendency 
on  the  part  of  the  courts  of  last  resort  throughout  this  country 
to  admit  evidence  of  any  facts  which  tend  to  elicit  the  truths 
Connecticut  Mut  L,  Ins,  Co,  v.  Lathrop,  111  U.  S.  612,  28  L. 
ed.  536,  29  Alb.  L.  J.  429. 

f .  Importance  of  Letters. — Letters  frequently  disclose  facts 
that  are  well  calculated  to  unfold  and  develop  the  nature  of  a. 
transaction,  and  they  should  be  admitted  as  part  of  the  res  gestm, 
notwithstanding  they  contain  declarations  in  a  party's  favor. 
Beaver  v.  Taylor,  68  U.  S.  1  Wall.  637,  17  L.  ed.  601. 


LETTEB6   AND   TELEGRAMS.  1011 

Although  a  letter  contains  a  statement  as  to  an  alleged  agree- 
ment.  made  after  the  date  when  an  agreement  was  made,  it  is  still 
admissible  as  part  of  the  re%  gestoB.  Mc  Cotter  v.  JTooker^  8  N.  Y. 
497;  PdLmer  v.  First  Nat.  Bank,  4  N.  Y.  Week.  Dig.  268;  Jefwell 
V.  Jeioea,  42  U.  S.  1  How.  219,  232,  11  L.  ed.  108,  114;  Com.  v. 
i^'PiA^,  3  Cush.  181;  Ci>w.  v.  JSacie^^,  2  Allen,  136;  TornpkvnsY. 
Saltmarsh,  14  Serg.  &  K.  275;  Rmoson  v.  Haigh^  2  Bing.  99, 104; 
Ridley  v.  Gyde,  9  Bing.  349;  Rouch  v.  Oreat  Western  R.  Co.  1 
Q.  B.  51;  Thorndike  v.  Boston,  1  Met.  242,  247;  Doe  v.  Arh- 
Wright,  5  Car.  &  P.  575. 

g.  Failure  to  Answer  as  Admission. — An  omission  of  one  of 
the  parties  to  a  transaction,  to  answer  a  letter  written  to  him 
after  the  transaction,  by  the  other  party  thereto,  giving  the  latter's- 
version  thereof,  may  not  be  taken  as  an  admission  of  the  truth  of 
the  statements  in  the  letter;  they  are  mere  declarations  of  the 
writer  in  his  own  behalf,  which  do  not  demand  an  answer,  and 
are  not  admissible  against  the  party  to  whom  the  letter  is  sent. 
Learned  v.  TiUotson,  97  N.  Y.  1. 

h.  Notice  to  Produce. — As  we  have  seen,  the  fact  that  a  party 
keeps  letter-press  copies  of  letters  does  not  obviate  the  necessity 
of  producing  the  originals  or  of  laying  the  foundations  in  the 
ordinary  and  usual  way  for  secondary  evidence.  Such  letters  are 
in  no  sense  original  papers,  and  even  when  carefully  compared, 
could  not  be  read  in  evidence  without  first  giving  notice  to  pro- 
duce the  original.    Foot  v.  Bentley,  44  N.  Y.  166. 

i.  Letter-press.  Copy  Admissible  When. — A  sworn  copy  of 
a  letter-press  copy  of  a  lost  letter  is  competent  as  evidence  of  the 
contents  of  the  letter,  without  producing  the  letter-press  copy. 
Goodrich  v.  Weston,  102  Mass.  362,  3  Am.  Kep.  469.  This  i& 
upon  the  ground  that  there  are  no  grades  of  secondary  evidence. 
Whenever  a  copy  of  a  record  or  document  is  itself  made  original 
or  primary  evidence,  the  rule  is  clear  and  well  settled  that  it  must 
be  a  copy  made  directly  from  or  compared  with  the  original.  If 
the  first  copy  be  lost  or  in  the  hands  of  the  opposite  party,  so  long 
as  another  may  be  obtained  from  the  same  source,  no  grounds  can 
be  laid  for  resorting  to  evidence  of  an  inferior  or  secondary 
character.  3  Wait,  L.  &  Pr.  (5th  ed.)  444.  So  when  secondary 
evidence  is  admissible,  parol  evidence  of  the  contents  of  a  document 
is  admissible,  although  there  is  a  copy  of  the  document  in  evidence. 
Doe  V.  Rose,  7  Mees.  &  W.  102, 107;  Best,  Evidence,  §  87.    But  this 
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rule  is  not  universally  recognized;  and  it  has  in  many  instances 
been  held  that  the  general  rule  applies  also  to  secondary  evidence, 
so  that  a  copy  of  a  copy  is  not  evidence,  although  a  copy  of  the 
original  paper  might  be,  in  some  cases.  See  People  v.  RUey^  15 
Cal.  48;  Reeve  v.  Long^  Holt,  286;  Leibman  v.  Pooley,  1  Stark. 
167;  Everingham  v.  RoundelZ^  2  Mood.  &  R.  138;  Coman  v. 
Stat^,  4  Blackf.  241. 

j.  Letter  as  ^^  Writing." — A  letter  is  certainly  a  "  writing.'' 
If  addressed  by  one  person  to  another,  while  we  may  call  it  a  let- 
ter, it  is  also  a  writing,  whether  the  characters  are  made  with  the 
pen,  by  type,  or  in  any  other  manner.  United  States  v.  Gaylor^ 
17  Fed.  Rep.  441;  Uiiited  States  v.  Britton,  17  Fed.  Rep.  732. 

The  word  "letter"  will  include  the  envelope  in  which  it  is 
sent;  as,  in  a  notice  to  produce  a  letter.  United  States  v.  Duff^ 
19  Blatchf.  10. 

The  postmark  on  a  letter  is  prima  facie  evidence  that  the  letter 
was  in  the  post-oiBce  at  the  time  and  place  specified.  New  Haven 
Co.  Bank  v.  Mitchell^  15  Conn.  206;  Bussard  v.  Leveri7ig^  19  U. 
S.  6  Wheat.  102,  6  L.  ed.  215;  Lindenherger  v.  BeaU,  19  U.  S.  6 
Wheat.  104,  5  L.  ed.  216;  Rigga  v.  Hatch,  16  Fed.  Rep.  838,  842- 
850;  Rosenthal  v.  Walker,  111  U.  S.  193,  28  L.  ed.  398;  Montelius 
V.  Atherton,  6  Colo.  227;  Breed  v.  First  Nat,  Bamk,  6  Colo.  235. 

If  a  letter  is  sent  by  post,  it  is  presumed  from  the  known 
course  in  that  department  of  the  public  service  that  it  reached  its 
destination  at  the  regular  time,  and  was  received  by  the  person  to 
whom  it  was  addressed.     Breed  v.  First  Nat,  Bank,  6  Colo.  235. 

k.  Letter  Duly  Posted^  Presumption. — A  letter  is  presumed 
to  reach  its  destination  at  the  regular  time,  and  to  be  received  by 
the  addressee,  if  living  at  the  place  and  usually  receiving  letters 
there;  as,  in  cases  where  notice  of  the  protest  of  paper  is  to  be 
sent  to  an  indorser.    Montelius  v.  Atherton,  6  Colo.  227. 

Congress  has  forbidden  interference  with  the  rapid  transporta- 
tion of  the  mails;  detaining  or  opening  letters,  secreting  the  con- 
tents, or  otherwise  tampering  with  the  mails;  competition  by  pri- 
vate persons;  sending  obscene,  scurrilous,  disloyal  letters  or  pub- 
lications; and  letters  and  circulars  regarding  illegal  lotteries.  See 
Rev.  Stat.  §§  3890-3894;  UniUd  States  v.  McCready,  11  Fed. 
Rep.  225. 

Negotiations  merge  into  a  contract  the  moment  a  stamped  let- 
ter assenting  to  the  proposed  terms  is  mailed.     Darlington  Iron 
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Co.  V.  Foote^  16  Fed.  Eep.  646;  Blake  v.  Hamburg-Bremen  F. 
Ins.  Co.  67  Tex.  163. 

If  a  letter  oJBEered  in  evidence  purporte  to  be  a  reply  to  a  letter 
referred  to,  the  latter  must  be  called  for,  in  order  to  pnt  in  evi- 
dence with  it.    Harvey  v.  Pennypacker^  4  Del.  Ch.  454. 

1.  Letter  as  Subject  of  Copyright. — The  author  of  letters, 
whether  they  are  literary  compositions,  familiar  letters,  or  letters 
of  business,  possesses  the  exclusive  copyright  in  them.  No  person, 
other  than  he  or  his  representative,  not  even  the  addressee,  has  a 
right  to  publish  them  upon  any  account,  except  upon  such  occasions 
as  require  or  justify  their  public  use;  as,  in  a  lawsuit,  a  letter  neces- 
sary to  establish  one's  rights,  or  a  letter  sent  to  a  paper  to  vindi- 
cate the  writer's  reputation.  For  the  stronger  reason  the  addressee 
may  not  publish  them  for  profit.  In  short,  the  addressee  has  but 
a  limited  right  or  special  property  in  letters,  as  a  trustee  or  bailee, 
for  particular  purposes,  either  of  information  or  protection,  or  of 
support  of  his  own  rights  and  character.  The  general  property 
belongs  to  the  writer,' whatever  the  chai*act^r  of  the  letters.  An 
exception  is  made  in  favor  of  the  government,  as  to  official  letters 
by  public  officers.  FoUom  v.  Marshy  2  Story,  110-113.  See  also 
Woolsey  v.  Judd^  4  Duer,  379. 

The  receiver  of  private  letters  cannot  make  them  the  subject  of 
sale  without  the  writer's  consent.  Therefore,  a  contract  to  sell 
letters  written  to  another  person  who  advertised  remedies  for 
diseases,  the  purchaser  intending  to  send  an  advertisement  to  the 
writers,  is  contrary  to  good  morals,  and  void.  Rice  v.  WiUiam^y 
32  Fed.  Eep.  438,  440-443. 

m.  Injunctive  Belief  against  Improper  Use. — The  courts 
will  enjoin  an  improper  use  of  a  letter  by  the  addressee.  United 
Stages  V.  TojineTy  6  McLean,  128;  Bartlett  v.  Crittenden^  5  Mc- 
Lean, 32. 

n.  MIscellaneons  Authorities* — A  copy  of  a  letter  cannot  be 
received  in  evidence  over  the  objection  of  the  adverse  party, 
unless  it  is  shown  that  the  original  is  lost  or  destroyed.  Wat60i% 
V.  Boode  (Neb.)  46  N.  W.  Eep.  491. 

Secondary  evidence  of  the  contents  of  a  lost  letter  is  incompe- 
tent unless  the  witness  is  shown  to  be  acquainted  with  the  hand- 
writing of  the  alleged  writer  of  the  letter.  Bone  v.  State  (Ga.) 
12  S.  E.  Rep.  205. 

Parol  evidence  is  admissible  to  prove  the  subject  matter  of  a 
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letter  which  cannot  be  produced  on  the  trial.  Hagan  v.  Mer- 
chcmfs  <&  B.  Ins.  Co.  (Iowa)  46  N.  W.  Kep.  1114. 

A  letter  written  by  a  third  person  is  inadmissible  against  a  party 
who  is  not  shown  to  be  bound  by  its  contents.  Zeigler  v.  Henrys 
77  Mich.  480. 

In  an  action  for  false  imprisonment  and  malicious  prosecution, 
a  letter  of  the.  prosecuting  attorney  authorizing  the  commence- 
ment of  the  proceedings,  tending  to  show  motive  and  probable 
cause  that  an  offense  had  been  committed,  and  that  the  usual 
course  was  taken  in  such  cases,  is  admissible.  Thurston  v.  Wright^ 
77  Mich.  96. 

A  party  cannot  introduce  in  evidence  in  his  own  behalf  letters 
purporting  to  have  been  written  by  him,  to  show  that  a  contract 
is  as  he  claims  it  to  be,  where  there  is  nothing  to  show  that  the 
one  to  whom  they  were  written  ever  received  or  acted  upon  them. 
Griffth  V.  Lake  (Tex.)*  12  S.  W.  Kep.  285. 

Where  letters  and  postal  cards  have  been  put  in  evidence  for 
the  purpose  of  showing  a  partnership  between  defendant  and 
another,  he  may,  for  the  purpose  of  showing  that  some  of  them 
related  to  other  matters,  put  in  evidence  other  letters  and  postals 
between  the  same  parties.     Morgan  v.  Farrd^  58  Conn.  413. 

Letters  written  by  the  president  of  a  bank  concerning  business 
of  the  bank  are  admissible  in  evidence  against  the  bank,  though 
written  in  his  individual  capacity  and  though  at  the  time  they  are 
oJBEered  in  evidence  his  interests  are  adverse  to  those  of  the  bank. 
Pamhandle  Nat,  Bank  v.  Einery^  78  Tex.  498. 

On  the  issue  as  to  actual  membership  of  a  firm,  letters  written 
by  the  party  sought  to  be  charged  as  a  member,  pertaining  to  the 
partnersliip  business,  are  admissible  in  evidence,  although  they 
were  written  after  the  transaction  as  to  which  he  is  sought  to  be 
charged.  Davenport  Woolen  MiUs  Co.  v,  Nienstedt  (Iowa)  46 
N.  W.  Rep.  1085. 

Letters  from  the  mother  of  an  illegitimate  child  to  its  nurse 
may  be  admitted  in  evidence  for  the  purpose  of  showing  her 
assent  to  the  disposition  that  is  being  made  of  the  child,  and  the 
manner  in  which  it  is  being  provided  for,  but  are  incompetent  for 
the  purpose  of  proving  paternity.  lie  Jessup^s  Estate^  6  L.  R. 
A.  594,  81  Cal.  408. 

The  genuineness  of  a  private  letter  b  not  sufficiently  proved 
by  the  testimony  of  the  receiver  that  he  received  it  by  mail,  and 
that  it  is  the  signature  of  a  certain  person,  of  whose  signature  he 
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laa  no  knowledge.    Sweeney  v.  TenrMUe  Oil  dk  O.  Co.  130  Pa. . 
193. 

The  mere  receipt  of  letters  purporting  to  be  from  a  person 
never  seen,  and  with  whom  no  subsequent  relations  existed,  which 
were  based  on  them  as  genuine,  does  not  qualify  the  recipient  to 
prove  the  handwriting  of  the  signer.  Pinkham  v.  Cockell^  77 
Mich.  265. 

The  exclusion  of  a  letter  written  by  a  third  person  to  an  agent, 
introduced  in  evidence  against  the  principal,  is  not  error  where 
there  is  no  evidence,  that  the  principal  authorized  the  letter  to  be 
written.    Hargrove  v.  Johm,^  120  Ind.  285. 

Letters  placed  in  designated  repositories  or  delivered  to  a  post- 
man, when  duly  addressed  and  stamped,  afford  prima  facie  evi- 
■dence  that  they  were  duly  received  by  the  addressee.  Oaks  v. 
WeOer,  13  Vt.  106;  Connecticut  v.  Bradish,  14  Mass.  296;  Ore^ 
gon  Steamship  Co,  v.  OUs^  1  Cent.  Eep.  734,  100  N.  Y.  446; 
Breed  v.  First  Nat  Bank^  6  Colo.  235;  Dv/rkee  v.  Vermfmit 
Cmt  R.  Co.  29  Vt.  127;  Tanner  v.  Hughes,  53  Pa.  289;  Plath 
V.  Minnesota  Farmers  Mut.  F.  Ins.  Co.  23  Minn.  479;  Rcmley 
V.  Whipple,  48  N.  H.  487;  SuUvvan  v.  Kuykendall,  82  Ky.  483; 
Scott  &  Jamigan,  Tel.  §§  340, 341;  Allen,  Tel.  CaB.passim;  Rosenr 
thai  V.  Walker,  111  U.  S.  193,  28  L.  ed.  398. 

§  389.  Telegrams  as  Evidence. 

a.  Rules  as  to  Letters  Applied. — ^The  legal  intendments  that 
follow  and  apply  to  evidentiary  facts  connected  with  the  intro- 
duction of  letters  as  media  of  proof,  suggest  the  question  whether 
similar  intendments  are  to  be  indulged  with  reference  to  telegrams. 
The  drift  of  authority  gives  the  affirmative  answer.  .  Gray,  Tele- 
grams, §  136;  Com.  v.  Jewries,  7  Allen,  548;  Whart.  Ev.  §  76; 
State  V.  Hopki/ns,  $0  Vt.  316;  Scott  &  Jamagin,  Tel.  §  345. 
The  presumption  indulged  in  is  one  of  fact,  and  so  open  to  rebut- 
tal and  contradiction,  and  consists  merely  in  the  natural  inference 
which  may  be  drawn  from  the  experienced  certainty  of  transmis- 
«ion.  The  great  bulk  of  letters  sent  by  mail  reach  their  destina- 
tion, and  equally  so  the  great  bulk  of  telegrams.  A  failure  in 
either  case  is  an  exception;  possible,  but  rare.  The  letters  are 
transported  by  government  officials  under  oath,  and  upon  a  system 
framed  to  secure  regularity  and  precision;  telegrams  by  private 
corporations,  whose  success  and  prosperity  depend  largely  upon 
the  accuracy  and  promptness  of  the  work,  and  are   faithful 
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under  the  incentive  of  interest.  These  companies  perform  a  pub- 
lic service  and  are  regulated  to  some  extent  by  the  public  law. 
There  is  impressed  upon  the  telegraph  service  something  of  a 
public  character,  and  thrown  around  it  the  guard  and  the  obliga- 
tions of  the  public  law,  and  it  seems  to  us  reasonable  to  assimilate 
the  rules  of  evidence  founded  upon  transmission  by  mail  to  that 
of  transmission  by  telegraph.  It  may  be  that  the  presumption  of 
correct  delivery,  agreeing  in  kind  with  that  raised  upon  delivery 
to  the  postoffice,  should  be  deemed  weaker  in  degree,  but  in  view 
of  the  wide  extension  of  telegraphic  facilities,  and  of  their  increasing 
use  in  business  correspondence,  and  the  difficulty  of  tracing  a  dis- 
patch to  its  present  destination,  we  think  it  should  be  held  that 
upon  proof  of  delivery  of  the  message  for  the  purpose  of  trans- 
mission, properly  addressed  to  the  correspondent  at  his  place  of 
residence,  or  where  he  is  shown  to  have  been,  a  presumption  of 
fact  arises  that  the  telegram  reached  its  destination,  sufficient  at 
least  to  put  the  other  party  to  his  denial,  and  raise  an  issue  to  be 
determined.  There  is  greater  safety  in  conceding  the  existence  of 
such  a  presumption  of  fact  under  a  system  like  ours,  in  which  the 
party  addressed  is  always  at  liberty  to  testify,  and  if  dead  his  rep- 
resentatives are  protected  against  the  evidence  of  his  adversary 
as  to  personal  transactions  and  communications.  The  primary 
and  original  evidence  of  that  fact  would  be  the  telegram  itself, 
and  the  handwriting  of  the  sender,  or  of  an  agent  shown  to  have 
been  duly  authorized;  but  when  it  appears  that  the  telegram  haa 
been  destroyed  by  the  company,  secondary  evidence  of  the  essen- 
tial fact  may  be  given.  Oregon  Steamship  Co.  v.  Otis,  1  Cent- 
Rep.  734,  100  N.  Y.  446. 

J.  Tiews  of  Illinois  Supreme  Court,  —  The  Illinois  Su- 
preme Court  has  given  this  matter  critical  attention  and  in  an 
early  case  reached  a  conclusion  that  embodies  the  most  logical 
exposition  of  the  principle  underlying  both  the  legal  relations  of 
the  telegraph  company  to  the  general  public,  and  the  rules  of  evi- 
dence this  familiar  relation  is  held  to  imposed 

It  is  an  elementary  principle,  that  resort  may  always  be  had  to 
the  best  evidence  within  the  power  of  the  party,  by  which  the 
fact  is  capable  of  proof.  And  it  is  an  inflexible  rule  that  if  it  is- 
in  writing,  the  original  must  be  produced,  unless  it  is  shown  that 
it  be  destroyed,  lost,  or  not  within  the  power  of  the  party  to  pro- 
duce it,  before  secondary  evidence  can  be  received  of  the  con- 
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tents.  And  before  a  copy  of  a  written  instrument  can  be  admit- 
ted, a  sufficient  foundation  must  be  laid  by  preliminary  proof  of 
destruction  or  absence.  Where  no  such  proof  is  made  to  justify 
the  reception  of  a  copy  in  evidence,  it  is  inadmissible. 

We  know  that,  by  the  admirable  system  regulating  the  govern- 
ment of  the  telegraph  companies,  the  original  dispatch  is  pre- 
served, and  may  be  at  all  times  procured  for  proper  purposes. 
The  paper  filed  at  the  oflice,  from  which  the  message  is  sent,  is  of 
course  the  original,  and  that  which  is  received  by  the  person  to 
whom  it  was  sent,  purports  to  be  a  copy.  If  the  dispatch  is 
sought  to  be  used  in  evidence,  the  original  must  be  produced,  and 
its  execution  be  proved,  precisely  as  any  other  instrument,  or  its 
absence  accounted  for  in  the  same  mode,  before  the  copy  can  be 
received.    Matteson  v.  NoyeSy  25  111.  591. 

c.  Of  Alabama* — The  Supreme  Court  of  Alabama,  in  a  recent 
case,  has  had  this  entire  subject  under  critical  review.  The  dis- 
tinguished Chief  Justice  Brickell,  writing  for  affirmance  and  voic- 
ing the  unanimous  opinion  of  the  entire  court,  says : 

"The  general  principle  is,  as  insisted  on  by  appellants'  counsel^ 
that  a  party  is  bound  to  produce  the  best  evidence  within  his 
power,  of  which  a  fact  is  capable;  and  that  whenever  the  original 
of  a  writing  can  be  produced,  secondary  evidence  of  its  contents 
will  not  be  received,  and  it  is  as  applicable  to  telegrams  as  to  other 
writings.  There  is  some  difficulty  in  determining  whether  the 
message  delivered  to  a  telegraphic  office,  or  that  which  is  delivered 
to  the  person  to  whom  it  may  be  addressed  at  the  point  of  desti- 
nation, is  to  be  regarded  as  the  original.  Perhaps  under  some 
circumstances  the  one  or  the  other  may  be  considered  the 
original.  It  is  not  now  necessary  to  enter  on  that  inquiry.  If 
the  message  as  it  was  delivered  to,  and  may  be  preserved  in  the 
office  of  the  telegraph  company  at  Philadelphia,  is  to  be  regarded 
as  the  original,  it  was  without  the  jurisdiction  of  the  court,  as  was 
its  custodian.  It  is  a  settled  rule  of  evidence  in  this  country,  that 
if  writings^  necessary  as  evidence  in  a  court  of  one  State,  are  in 
the  custody  of  persons  residing  in  another,  secondary  evidence  of 
their  contents  will  be  received.  Shorter  v.  Sheppa/rd^  33  Ala. 
648.  And  see  Whilden  v.  Merchants  <&  P.  Nat.  Ba/nkj  64  Ala.  1; 
Burton  v.  Drigge,  87  TJ.  S.  20  Wall.  134,  22  L.  ed.  302;  Seattle  v. 
HiUiardy  55  N.  H.  428;  Binney  v.  RusseU,  109  Mass.  55. 

In  a  note  appended  to  the  case  of  Whilden  v.  Mercha/nts 
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<6  P.  Nat,  Bcmhf  38  Ain.  Rep.  1,  we  find  the  following  sog- 
^estive  commentarj  upon  the  subject  under  review.  "In  Smith 
V.  JSaston,  54  Md.  138,  it  is  held  that  a  telegn^hic  dispatch  is 
not  admissible  in  evidence  without  proof  of  the  handwriting  of 
the  original  and  of  its  delivery  for  transmission.  This  was  an 
action  to  enforce  an  agreement  by  telegraph  to  indorse.  The 
•court  said :  ^  The  message,  if  any,  sent  by  James  T.  Easton,  to 
that  office,  to  be  transmitted  to  Chesapeake  City,  was  the  original 
{Scott  &  Jai-nagin,  Tel.  §  357,  and  authorities  there  cited),  and 
not  the  message  which  was  received  over  the  wires  at  Chesa- 
peake City.  The  latter  must  be  considered  as  a  copy  ( §  361 ), 
snd  carries  with  it  none  of  the  qualities  of  primary  evidence. 
Ordinarily  the  usual  course  is  to  show  the  delivery  of  the  original 
message  of  the  party  sought  to  be  charged,  at  the  office  from 
which  it  is  to  be  telegraphed,  and  then  show  that  it  was  trans- 
mitted and  delivered  at  the  place  of  its  destination.  But  even 
where  the  original  is  produced  its  authenticity  must  be  established, 
and  this  either  by  proof  of  the  handwriting,  or  by  other  proof 
establishing  its  genuineness.  The  destruction  of  all  the  messages 
Bent  from  the  office,  on  the  day  named,  is  sufficient  foundation 
for  the  admissibility  of  secondary  evidence.  But  this  secondary 
evidence  can  only  be  admitted  upon  proof  that  the  copy  offered 
is  a  correct  transcript  of  the  message  actually  authorized  by  the 
party  sought  to  be  affected  by  its  contents.'  This  is  sustained  by 
Howley  v.  Whipple^  48  N.  H.  487,  and  United  States  v.  Bahcock^ 
Z  Dill.  576.  Mr.  Abbott  (Trial  Ev.  290)  assents  to  tliis  where  the 
object  is  to  prove  assent  or  admission,  but  says  the  copy  delivered 
is  the  primary  evidence  to  prove  notice  to  the  receiver.  Wheat 
V.  CrosB^  31  Md.  99,  1  Am.  Rep.  28.  In  Baroiis  v.  Browriy  25 
Kan.  410,  it  is  held  that  where  the  controversy  is  not  between 
the  sender  and  the  person  to  whom  a  telegram  is  addressed,  the 
original  message,  if  not  lost  or  destroyed,  must  be  produced." 

d.  When  Evidence  of  Contract. — ^When  and  to  what  extent 
-dispatches  sent  by  parties  to  each  other  by  telegraph  are  to  be 
treated  as  written  contracts  or  written  evidence  of  their  contracts, 
must  depend  upon  the  circumstances  in  which  they  are  sent,  and 
the  intent  and  object  for  which  they  are  transmitted  and  received. 

Treating  them  most  favorably,  they  can  have  no  higher  or  more 
•conclusive  effect  than  a  letter  sent  by  mail  in  the  same  terms 
would  have. 


LETTEBS   AKD  TELEOIUJfS.  1019 

The  first  queBtion  then,  is,  Was  the  telegram  according  to  the 
intent  and  understanding  of  the  parties  at  the  time  when  it  was 
sent  and  received  the  expression  of  the  conti'act  of  the  parties  ? 
This  question  is  always  an  open  one  in  regard  to  communications 
between  parties,  whether  oral  or  written.  If  there  is  doubt  upon 
that  question,  it  may  properly  be  left  to  the  jury,  who  must  decide 
under  proper  instruction  from  the  court. 

For  the  determination  of  that  question,  it  is  competent  to  show 
the  circumstances  under  which  and  the  purpose  for  which  it  was 
sent,  though  it  may  not  be  competent  to  show  by  parol  that  in 
regard  to  its  ambiguous  provisions  the  parties  did  not  intend  to 
-contract  according  to  its  tenor. 

And  it  is  certainly  competent  to  show  that  it  was  sent  for  the 
mere  purpose  of  fixing  one  of  the  details  of  a  proposed  agreement 
upon  which  the  minds  of  the  parties  had  not  before  concurred. 
For  example,  a  telegram  is  sent  in  these  terms:  ^'  You  may  have 
the  horse  for  twenty-five  dollars."  It  seems  a  perversion  of  the 
rule  referred  to,  to  say  that  because  such  a  dispatch,  or  such 
4i  communication  by  letter,  may,  if  miexplained,  import  a  sale  of 
the  horse  for  twenty-five  dollars,  the  owner  may  not  show  that 
the  parties  had  previously  met  at  the  remote  place  and  negotiated 
touching  a  hiring  of  the  horse  for  six  months  to  be  used  as  a  coach 
horse,  and  had  parted  with  an  understanding  that  a  dispatch,  stat- 
ing the  price  required,  should  be  sent  to  him.  Bedch  v.  Rai^Uom 
<fe  i).  B.  B,  Co.  37  N.  Y.  457. 

e.  Presumptions  as  to  Telegrams. — Proof  of  the  sending  of  a 
letter  by  mail  raises  the  presumption  of  its  receipt  by  the  ad- 
dressee, and  for  the  same  reasons  telegrams  are  now  held  to  be 
subject  to  the  same  rules.  Trotter  v.  Maclean^  L.  R.  13  Ch.  Div. 
574;  United  States  v.  Bahcoch^  3  Dill.  573;  Breed  v.  First  Nat 
Ba/nk,  6  Colo.  235;  Scott  &  Jamigiii,  Tel.  §§  340,  341;  Allen,  Tel. 
Cas.  passim;  Howley  v.  WhippU^  48  N.  H.  487;  Dunning  v.  Rob- 
erts, 35  Barb.  471;  Trevor  v.  Wood,  36  N.  Y.  307;  Durkee  v. 
Venrumt  Cent  R.  Co.  29  Vt.  127;  Rosenthal  v.  Walker,  111  U. 
S.  185,  28  L.  ed.  395.  The  notice  to  produce  is  sufiicient  to  au- 
thorize the  admission  of  a  telegram,  although  it  may  have  been 
presumed  that  the  papers  called  for  were  in  the  possession  of  the 
telegraph  company.    Bwrton  v.  Payne,  2  Car.  &  P.  520. 

By  the  unqualified  indorsement  of  the  United  States  Supreme 
Court,  the  principles  announced  by  the  state  jurisdictions  have 
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received  additioaal  commendation  as  authoritative  utterance  of 
the  law,  and  in  Rosenthal  v.  Walker^  supra,  Mr.  Justice  "Wood 
announced  the  rule  in  language  that  places  the  sentiment  of  the 
Federal  Court  beyond  cavil,  controversy,  or  question.  He  says : 
"The  rule  is  well  settled  that  if  a  letter  properly  directed  is  proved 
to  have  been  either  put  into  the  postoffice  or  delivered  to  the 
postman,  it  is  presumed  from  the  known  course  of  business  in  the 
postoffice  department,  that  it  reached  its  destination  at  the  regu- 
lar time  and  was  received  by  the  person  to  whom  it  was  addressed. 
Saunderson  v.  Judge^  2  H.  Bl.  509;  Woodcock  v.  Hovldsxoorik^ 
16  Mees.  &  W.  124;  Dunlop  v.  Higgins^  1  H.  L.  Cas.  381;  CalUm 
V.  Gaylord,  3  Watts,  321;  Starr  v.  Torrey,  22  N.  J.  L.  190;  Tan- 
ner V.  Hughes,  53  Pa.  289;  Howard  v.  Daly,  61  K  Y.  362; 
Huntley  v.  Whittier,  105  Mass.  392.  As  was  said  by  G-ray,  J.^  in 
the  case  last  cited :  '  The  presumption  so  arising  is  not  a  conclu- 
sive presumption  of  law,  but  a  mere  inference  of  fact,  founded  on 
the  probability  that  the  officers  of  the  government  will  do  their 
duty  and  the  usual  course  of  business,  and  when  it  is  opposed  by 
evidence  that  the  letters  never  were  received,  must  be  weighed, 
with  all  the  other  circumstances  of  the  case,  by  the  jury,  in  deter- 
mining the  question  whether  the  letters  were  actually  received' 
or  not.' " 

f .  Miscellaneous  Authorities.— Telegrams  signed  by  a  person 

and  relating  to  a  contract,  but  not  stating  its  terms  or  conditions,. 

are  not  sufficient  to  take  the  contract  out  of  the  Statute  of  Frauds. 

Hazard  v.  Day,  14  Allen,  487;   Allen,  Tel.  Cas.  319.     See 

Washington  Ice  Co.  v.  Webster,  62  Me.  341. 

Telegrams  are  competent  evidence  as  a  mode  or  means  of  prov- 
ing contracts.  Taylor  v.  Steamboat  Rohert  Campbell,  20  Mo. 
254;  Beach  v.  Raritan  db  D.  B,  R.  Co.  37  N.  Y.  457;  Henkd  v. 
Rape,  L.  E.  6  Exch.  7,  23  L.  T.  N.  S.  419,  19  Week.  Eep.  106; 
Allen,  Tel.  Cas.  567;  Durkee  v.  Vermont  Cent  R.  Co.  29  Vt.  127. 

A  contract  made  by  telegram  must  be  proved  like  any  other 
contract,  by  the  best  evidence  the  case  admits  of,  which  is  the 
original  message,  if  that  is  to  be  found;  and  if  this  is  lost,  its  con- 
tents may  be  proved  by  secondary  evidence.  Durkee  v.  Yerm^ant 
Cent.  R.  Co.  29  Yt.  127;  Allen,  Tel.  Cas.  59,  136;  WiUiams  v. 
BrkkeU,  37  Miss.  682. 

A  copy  of  a  telegram  is  not  admissible  as  evidence,  unless  it  is 
impossible  to  produce  the  original  message.  MaUeson  v.  NoysSy 
25  111.  591;  Allen,  Tel.  Cas.  169.     See  1  Wait,  Act.  &  Def.  89. 
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The  answer  of  a  telegraph  operator  to  an  inquiry  why  a  message 
has  not  been  delivered  is  not  admissible  against  the  company  in  an 
action  for  failure  to  deliver  it.  Weatem  U,  Teleg.  Co.  v.  Ilenr 
dersan^  89  Ala.  510. 

Evidence  that  a  telegraph  company  is  a  wealthy  corporation  is 
inadmissible  in  an  action  for  failure  to  deliver  a  message.     Ibid. 

A  telegram  received  in  reply  purporting  to  be  from  a  person 
-apparently  at  a  distant  place,  is  not  competent  to  show  his  absence. 
Hawley  v.  Whipple^  48  N.  H.  487.  The  reason  is  that  it  is  not  an 
original.     See  note  in  14  Abb.  N.  C.  394. 

Telegrams  transmitted  to  plaintiffs  in  attachment  by  telephone 
and  reduced  to  writing  by  the  person  who  received  them  and  in 
that  form  acted  upon  the  plaintiffs  are  admissible  as  showing  the 
information  upon  which  the  attachment  was  sued  out;  and  it  is 
not  necessary  that  the  dispatches  should  be  verified  by  comparing 
them  with  the  originals  on  file  with  the  telegraph  company. 
Deere  v.  Bagley^  80  Iowa,  197. 

In  determining  what  was  fairly  within  the  contemplation  of  the 
parties  when  a  telegraphic  dispatch  was  sent,  its  contents  may  be 
taken  into  consideration.  Hadley  v.  Western  U.  Teleg,  Co.  13 
West.  Eep.  405,  115  Ind.  191. 

Where  enough  appears  in  a  telegraphic  message  to  show  that 
it  relates  to  a  commercial  business  transaction,  it  is  sufiicient  to 
charge  the  company  with  damages  resulting  from  its  negligent 
transmission,  although  the  operator  may  not  be  able  to  understand 
its  meaning  as  to  quantity,  quality,  price,  etc.,  as  the  sender  and 
the  party  to  whom  it  is  sent  understand  it.  See  note  to  Postal 
Teleg.  CaUe  Co.  v.  Lathrop,  7  L.  E.  A.  474, 131  111.  575. 

A  message  saying  "  Please  buy  in  addition  to  thousand  August 
1,000  cheapest  month,"  is  sufficiently  explicit  to  charge  a  telegraph 
company  with  the  loss  resulting  from  inexcusable  mistake.     Ihid. 

The  question  whether  telegraphic  dispatches  are  sufficient  to 
inform  the  operator  of  their  meaning  and  of  the  possible  risk  of 
loss  by  mistake  is  not  to  be  determined  solely  by  the  dispatches 
themselves,  but  all  the  facts  and  circumstances  including  previous 
messages  sent  by  the  operator  may  be  considered.     Ihid. 

The  difference  between  the  price  at  which  property  was  offered 
and  its  actual  market  value  at  the  time  when  a  telegram  accepting 
the  offer  should  have  been  delivered  may  be  recovered  against  a 
telegraph  company  for  failure  to  deliver  the  message  within  a 
reasonable  time,  although  notified  of  its  importance,  in  consequence 
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of  which  the  sender  of  the  message  lost  the  purchase.     Alexander- 
V.  Western  U.  Teleg.  Co.  3  L.  K.  A.  71,  66  Miss.  161. 

The  natural  and  proximate  damages  for  failure  to  deliver  a. 
telegram  ordering  the  sale  of  cotton  are  the  depreciation  in  the^ 
market  price  of  cotton  between  the  time  of  the  direction  to  sell 
and  the  actual  sale  a  few  days  later.  American  U.  Teleg,  Co.  v^ 
Daughiery^  89  Ala.  191. 

Exemplary  damages  for  failure  to  deliver  a  telegram  cannot  be- 
given  where  there  is  no  evidence  of  wanton  or  wilful  negligence 
or  neglect  so  gross  as  to  evince  entire  want  of  care.  Ihid.;  Wes- 
tern U,  Tdeg.  Co.  v.  Henderson^  89  Ala.  510. 

Damage  which  were  not  the  ordinary  result  of  the  failure  to- 
deliver  a  telegram  cannot  be  supposed  to  have  been  contemplated 
when  the  company  undertook  to  transmit  it,  and  cannot  therefore 
be  recovered.     Smith  v.  Western  U.  Tdeg.  Co.  83  Ky.  104. 

A  telegraph  company  is  liable  for  nominal  damages  only  on 
failure  to  deliver  a  telegram  whereby  the  p««iiy  loses  the  benefit 
of  a  contract  for  labor  defeasible  at  the  will  of  either  party.  Mer- 
rill  V.  Western  TJ.  Tdeg.  Co.  1  New  Eng.  Rep.  677,  78  Me.  97. 

As  to  damages  for  neglect  to  deliver  message,  see  note  to  Reese 
V.  Western  TJ.  Tdeg.  Co.  7  L.  R.  A.  583,  123  Ind.  294. 

As  to  degree  of  diligence  required  in  delivery,  see  note  to  Yov/ng 
V.  WesUm  TJ.  Tdeg.  Co.  9  L.  R.  A.  669, 107  K  C.  370. 

A  telegraph  company  is  liable  for  damages  resulting  naturally 
and  in  the  usual  course  of  business,  from  its  failure  to  send  or 
deliver  a  dispatch  correctly  and  promptly  without  requiring  the 
sender  to  disclose  its  importance  to  the  company  or  its  agent. 
Daxighiery  v.  American  TJ.  Teleg.  Co.  75  Ala.  168;  Haa^t  v.  Wes- 
tern TJ.  Teleg.  Co.  66  Cal.  579;  Western  TJ.  Teleg.  Co.  v.  Hyer, 
22  Fla.  648. 

The  breach  of  aft  executory  contract  warrants  the  recovery  of 
all  damages  which  would  naturally,  generally  and  proximately 
result  therefrom  according  to  the  usual  course  of  things  whether 
or  not  actually  contemplated  by  the  parties.  Western  TJ.  Teleg. 
Co.  V.  Way,  83  Ala.  542. 

A  telegraph  company  wliich  undertakes  to  transmit  a  message 
correctly  to  another  State  and  fails,  is  liable  for  breach  of  its  con^ 
tract,  entitling  a  party  injured  to  all  the  damages  which  he  sus- 
tains by  reason  of  such  breach.  Kemp  v.  Western  TJ.  Tdeg.  Co. 
28  Neb.  661. 

The  measure  of  damages  for  failure  to  transmit  a  telegra^^ 
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which  gave  notice  of  its  importance,  whereby  a  creditor  failed  to- 
collect  certain  notes  against  an  insolvent  debtor,  is  the  value  of 
tlie  notes  added  to  the  cost  of  the  message  with  interest  to  the  day 
of  the  trial.     WesUm  U.  Teleg.  Co.  v.  Sheffield,  71  Tex.  570. 

Although  a  telegram  is  in  cipher  and  its  contents  or  importance 
not  communicated  to  the  operator,  a  company  which  receives  and 
agrees  to  transmit  and  deliver  it,  but  fails  to  do  so  in  consequence 
of  the  fault  or  neglect  of  its  agent,  is  liable  for  the  damages  natur- 
ally and  proximately  resulting  therefrom,  but  not  for  damages 
arising  from  special  collateral  circumstances  not  communicated, 
and  in  reference  to  which  the  parties  are  not  presumed  to  have- 
contracted.  American  TJ,  Teleg,  Co,  v.  Daughtery,  89  Ala.  191j: 
Western  TJ.  Teleg,  Co,  v.  Way,  supra, 

A  telegraph  company  negligently  failing  to  send  a  cipher  mes- 
sage accepting  an  oflfer  to  purchase  cotton,  whereby  the  bargain  is 
lost,  is  liable  to  the  sender  for  damages  caused  thereby,  besides 
the  amount  paid  for  the  transmission  of  the  message.  Western 
U.  Teleg.  Co.  v.  Way,  supra. 

Plaintiff  cannot  extend  from  month  to  month  on  a  fallings 
market  his  contract  of  sale,  and  recover  the  loss  from  the  company. 
Ihid. 

Similar  contracts  carried  over  from  the  previous  year  and  of  a. 
similar  nature  to  the  contract  to  which  the  telegram  related  are 
special  circumstances  which,  not  communicated  to  the  defendant 
at  the  time  of  receiving  the  message,  cannot  enter  as  an  element 
of  damages.    Ibid. 

§  390.  Use  of  Telegraph  Blanks  Evidence  of  What. 

a.  Agreement  Considered  Mutual  When.  —  A  telegram,, 
written  upon  a  printed  form  containing  certain  terms,  and  sub- 
scribed by  the  sender,  amounts  to  an  agreement  on  the  part  of  the 
sender  that  the  telegram  shall  be  sent  according  to  such  terms. 
A  condition,  that  a  telegraph  company  "  will  not  be  liable  for 
damages  in  any  case,  where  the  claim  is  not  presented  in  writing- 
sixty  days  after  sending  the  message,"  is  neither  contrary  to  law, 
unreasonable,  nor  contrary  to  public  policy.  Wolf  v.  Western  U^ 
Tdeg.  Co.  62  Pa.  83, 1  Am.  Rep.  387. 

This  printed  matter  on  the  face  of  the  paper  could  hardly 
escape  the  attention  of  anyone  not  naturally  or  purposely  blind, 
who  should  write  a  message  upon  the  paper.  He  must  at  least 
know  that  there  is  some  printed  matter  on  the  face  of  the  paper^ 
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and  he  must  be  held  to  know  that  it  had  been  placed  there  for 
«ome  purpose  connected  with  the  message.  It  is  therefore  no 
excuse  for  him  to  say  he  did  not  read  the  printed  matter  before 
his  eyes.  It  was  gross  negligence  on  his  part  if  he  did  not.  The 
printed  blank,  before  the  message  was  written  upon  it,  was  a  gen- 
ei-al  proposition  to  all  persons  of  the  terms  and  conditions  upon 
which  messages  would  be  sent.  By  writing  the  message  under  it, 
signing  and  delivering  it  for  transmission,  the  plaintiff  below 
accepted  the  proposition,  and  it  became  a  contract  upon  those 
terms  and  conditions.  Womack  v.  Western  U.  Tdeg,  Co,  58  Tex. 
180,  citing  Western  U.  Tdeg.  Co.  v.  Carew^  15  Mich.  536.  See 
also  Western  U.  TeLeg,  Co.  v.  Neill^  57  Tex.  285  ei  seq. 

The  great  weight  of  authority,  and  which,  from  the  nature  of 
the  employment  of  telegraph  companies,  seems  founded  upon  rea- 
son, is  that,  though  in  some  essential  particulars  they  partake  of 
the  character  of  common  carriers,  they  are  not  strictly  such,  and 
should  not  be  held  to  the  same  degree  of  strict  responsibility. 

As  our  Legislature,  however,  has  delegated  to  telegraph  com- 
panies the  power  to  exercise  the  right  of  eminent  domain,  and  as 
their  employment  is  qxiasi  public,  they  should  so  far  be  governed 
by  the  law  applicable  to  common  carriers  that  the  general  duty 
devolves  upon  them  to  serve  the  public,  and  act  impartially  and 
in  good  faith  to  all  alike,  and  to  send  messages  in  the  order 
received.  But  they  are  not,  as  is  the  general  rule  with  common 
earners,  insurers,  simply  by  reason  of  their  occupation,  but  are 
held  only  to  a  reasonable  degree  of  care  and  diligence  in  propor- 
tion to  the  degree  of  responsibility.  Western  U.  Tdeg.  Go.  v. 
mm,  57  Tex.  288. 

It  may  be  laid  down  as  a  true  proposition  that  bare  negligence, 
unproductive  of  damage  to  another,  will  not  give  a  right  of  action; 
negligence  causing  damage  will  do  so.  Gulf  C.  <&  S.  F.  R.  Go. 
V.  Zeuy,  59  Tex.  567;  Western  If.  Tdeg.  Co.  v.  Broesche,  72  Tex. 
654;  Womack  v.  Western  U.  Tdeg.  Co.  58  Tex.  181;  Beasley  v. 
Western  U.  TeUg.  Co.  39  Fed.  Rep.  181. 

b.  A  Leading  Case* — In  the  leading  case  in  Massachusetts  of  El- 
Ifsv.  American  Telegraph  Co.,  the  action  was  brought  for  an  error 
in  transmitting  a  message,  by  substituting  the  words  "seventy- 
iive"  for  "twenty-five,"  and  there  was  no  evidence  of  carelessness 
or  negligence,  except  this  error,  which  was  made  by  some  agent 
of  the  company  in  transmission.     The  defendants  requested  tlie 
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judge  who  presided  at  the  trial  to  instruct  the  jury  that  on  these 
facts  they  were  not  liable.  But  the  judge  ruled  that,  notwith- 
standing the  terras  and  conditions  set  forth  in  the  printed  heading 
of  the  message  (which  was  substantially  like  those  in  the  case  at 
bar),  the  defendants  were  bound,  in  transmitting  the  message,  to 
make  use  of  ordinary  care,  attention  and  skill,  and  were  liable  for 
damages  arising  from  inattention  or  carelessness  in  such  trans- 
mission, and  not  produced  by  any  unexpected  or  unforeseen  acci- 
dent; and  that  the  difference  between  the  message  received  and 
that  actually  delivered  was  prima  facie  evidence  of  the  want  of 
ordinary  care,  attention  and  skill  on  the  part  of  the  defendants. 
EUis  v.  American  Teleg.  Co,  13  Allen,  226;  CrrirmeU  v.  Western 
U.  TeLeg,  Co.  113  Mass.  299,  18  Am.  Eep.  485. 

The  case  referred  to  does  not  stand  alone.  In  M'* Andrew  v. 
Electric  Tdeg.  Co.  17  C.  B.  3,  the  message  was  sent  subject  to 
the  condition  that  "this  company  will  not  be  responsible  for  mis- 
takes in  the  transmission  of  unrepeated  messages,  from  whatever 
oause  they  may  arise."  In  the  transmission  of  the  message,  which 
was  unrepeated,  "Southampton"  was  substituted  for  "Hull,"  and 
the  message  went  to  the  wrong  town.  But  the  court  held  that 
the  condition  was  a  reasonable  one,  and  the  evidence  afforded  an 
answer  to  the  action  for  damages. 

The  same  principle  is  sustained  in  other  cases.  Camp  v.  Weet- 
em  U.  Tdeg.  Co.  1  Met.  (Ky.)  164;  Breese  v.  United  States 
Tdeg.  Co.  45  Barb,  274,  which  was  sustained  in  the  Court  of 
Appeals,  48  N.  T.  132,  8  Am.  Eep.  626;  Wann  v.  Western  U. 
Tdeg.  Co.  37  Mo.  472.  These  and  other  cases  generally  sustained 
the  same  doctrine,  but  some  of  them  dissenting  from  it  in  some 
particulars,  tod  most  of  them  considering  the  question  fully,  are 
found  collected  in  Allen's  Telegraph  Cases.  Redpaih  v.  West- 
ern U.  Tdeg.  Co.  112  Mass.  71,  17  Am.  Rep.  69. 

c.  A  BestrietiTB  View. — The  Supreme  Court  of  Illinois  with 
great  plausibility  holds  to  a  restrictive  view  of  this  entire  topic 
in  a  case  which  attracted  wide  attention  and  is  still  quoted  with 
sentiments  of  approval.  Tyler  v.  Western  U.  Teleg.  Co.  60  111. 
421,  14  Am.  Rep.  38. 

Evidence  tending  to  show  that  the  printed  terms  incorporated 
in  the  recitals  of  a  telegraph  blank  were  not  agreed  to  by  the 
sender  of  the  message,  has  been  held  competent.  In  other  words, 
65 
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the  courts  hold  that  the  fact  that  a  telegram  is  written  on  snch  a 
blank  does  not  raise  a  presumption  of  law  or  fact  that  the  plainttfiT 
had  knowledge  of  it.  And  this  question  is  a  proper  one  to  sub- 
mit to  the  consideration  of  the  jury. 

As  an  exceptional  case  and  one  of  considerable  importance  I 
venture  upon  a  somewhat  extended  review  of  the  opinion.  That, 
such  views  have  obtained  lodgment  in  an  extended  jurisdiction 
and  have  been  embraced  by  jurists  of  rare  and  acknowledged 
ability,  is  sufficient  warrant  for  respectful  attention  and  close 
study. 

An  examination  of  the  decided  cases  shows  that  the  law  ap- 
plicable to  telegraph  companies  is  in  an  unsettled  condition. 

It  must,  however,  be  conceded  that  there  is  great  harmony  in 
the  decisions  that  these  companies  can  protect  themselves  from 
loss,  by  contract,  and  that  such  a  regulation  as  the  one  under 
which  this  action  was  defended  is  a  reasonable  regulation,  and 
amounts  to  a  contract. 

The  court  seemed  not  entirely  satisfied  with  the  conclusions  an- 
nounced in  some  of  these  decisions,  as  the  following  quotations- 
will  seem  to  indicate. 

Wliether  the  paper  furnished  by  the  company,  on  which  a  mes- 
sage is  written  and  signed  by  the  sender,  is  a  contract  or  not,  de- 
pends on  circumstances.  In  an  analogous  case  in  the  Illinois  court 
{Adams  Exp,  Co.  v.  Haynes^  42  111.  89),  and  in  Illinois  Cent,  Ji. 
Co.  V.  Frankenberg^  54  111.  88,  it  was  held,  the  simple  delivery  of 
a  receipt  to  the  shipper  is  not  conclusive  upon  the  latter.  Whether 
he  had  knowledge  of  its  terms  and  assented  to  its  restrictions  is 
for  the  jury  to  determine  as  a  question  of  faxjt  upon  evidence- 
aliunde^  and  all  circumstances  attending  the  giving  the  receipt 
are  admissible  in  evidence  to  enable  the  jury  to  decide  that  fact 

We  do  not  see  why  the  same  rule,  in  this  respect,  should  not 
apply  to  telegraph  companies  as  applied  to  express  companies  and 
railroad  companies.  In  regard  to  the  latter,  it  is  always  held, 
whether  or  not  such  a  regulation  regarding  the  company's  liability 
was  brought  to  the  notice  of  the  shipper,  so  as  to  fix  knowledge 
upon  him,  as  a  fact  for  the  jury.  Brown  v.  EaMern  R,  Co,  11 
Cush.  97.  Slight  evidence  of  acceptance,  or  assent  to  such  regu- 
lation would,  no  doubt,  suffice,  but  it  is  for  the  jury  to  determine. 

In  the  various  and  somewhat  conflicting  decisions  of  the  courts 
on  the  questions  presented,  we  are  inclined  to  hold,  admitting  the: 
paper  signed  by  the  sender  was  a  contract,  it  did  not,  and  could 
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not,  exonerate  the  company  from  the  use  of  ordinary  care  and 
diligence,  both  as  to  their  instruments  and  the  care  and  skill  of 
their  operators. 

The  sender  having  proved  the  inaccuracy  of  the  message,  the 
Company,  to  exonerate  itself,  should  have  shown  how  the  mistake 
occurred.  This  proof  was  not  in  the  power  of  the  sender,  and 
was  in  the  power  of  the  Company.  In  the  absence  of  such  proof, 
the  jury  would  be  authorized  to  presume  a  warrant  of  ordinary 
care  on  the  part  of  the  Company. 

If  the  error  was  caused  by  atmospheric  disturbances,  or  & 
momentary  displacement  of  the  wires,  the  Company  knew  it,  and 
ought  to  show  it.  In  the  absence  of  any  proof  on  either  part, 
the  jury  should  be  told  the  presumption  was  a  want  of  ordinary 
care  on  the  part  of  the  company.  The  court,  however,  refused 
to  instruct  the  jury  that  the  company  was  liable  for  gross  negligence. 
It  is  the  settled  doctrine  of  the  Iowa  Supreme  Court  that  a  railroad 
company  cannot  purchase  exemption  from  gross  negligence,  or 
protect  itself  against  any  such,  that  it  would  be  against  public 
policy  so  to  contract.  We  see  no  reason  why  the  rule  should  not 
be  the  same  in  regard  to  telegraph  companies,  for  they  are,  like 
railroads,  public  institutions,  having  duties  to  perform  to  the  public. 

On  general  principles,  we  must  hold  the  company,  notwith- 
standing the  special  conditions  relied  upon,  is  responsible  for  mis- 
takes happening  by  their  own  fault,  such  as  defective  instruments 
or  carelessness  or  unskillf ulness  of  their  operators,  but  not  for 
mistakes  occasioned  by  uncontrollable  causes.  Sweatland  v.. 
lUinais  cfe  M,  Teleg.  Co.  27  Iowa,  433,  1  Am.  Eep.  285;  TyUr  v. 
Western  U,  Teleg.  Co.  60  111.  421,  14  Am.  Kep.  38.' 

This  company  sought  the  patronage  of  the  public  in  the  exer- 
cise of  their  employment,  and  assured  that  public  they  would  use 
at  least  ordinary  care  and  diligence  in  their  business,  both  as  to 
their  instruments  and  as  to  the  skill  of  their  operators.  It  can- 
not be  claimed  the  contract  in  question  was  designed  to  relieve 
them  from  that,  nor  should  it.  They  assure  the  public  they  have 
the  most  approved  instruments  and  employ  skillful  operators,  and 
they  further  assure  the  public  that  due  care  and  diligence  shall 
be  exercised  in  conducting  their  business.  If  the  conditions 
relied  upon  were  designed  to  shield  the  company  from  conse- 
quences flowing  from  a  want  of  skill  of  operators,  or  insufficiency 
of  instruments,  which  would  be  gross  negligence,  such  a  condi- 
tion would  be  contrary  to  public  policy,  and  void. 
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The  pretext  for  imposing  the  conditions  in  question  is,  "  to 
guard  against  and  correct,  as  much  as  possible,  some  of  the  errors 
arising  from  atmospheric  and  ^other  causes  appertaining  to  tele- 
graphy," etc. 

In  these  "  other  causes,"  it  cannot  be  allowed  to  embrace  defect- 
ive instruments  or  unskilled  operators,  for  the  company  are  bound, 
by  their  obligations  to  the  public,  to  provide  the  best,  certainly,  to 
provide  operators  of  sufficient  skill  and  intelligence,  and  instru- 
ments of  the  most  approved  construction.  "  Other  causes  "  must 
mean  only  such  causes  as  appertain  specially  to  the  business  of 
telegraphy.  Defective  apparatus  and  unskilled  operators  apper- 
tain to  business  and  public  employments  other  than  telegraphy. 
A  railroad  company  cannot  be  excused  on  failing  to  employ  com- 
petent engines,  and  servants  to  manage  and  conduct  them,  and 
the  trains  to  which  they  are  attached.  If  a  loss  happens  by  rea- 
son of  insufficient  engines,  or  by  the  incompetency  of  their 
employees,  they  are  liable. 

We  cannot  hold  that  the  printed  conditions  usually  in  evidence 
(of  the  contents  of  the  telegraph  blank),  protect  a  company  from 
losses  and  damage  occasioned  by  causes  wholly  within  their  own 
control.  They  must  be  confined  to  mistakes  due  to  the  infirmities 
of  telegraphy,  and  which  are  unavoidable. 

If  a  point  is  made  by  appellees,  that  the  negligence  of  appellants 
materially  contributed  to  the  loss  incurred,  this  is  a  question  of 
fact  for  the  jury,  and  if  it  is  established,  they  cannot  recover. 

And  as  to  the  receiver  of  the  message,  it  is  not  his  duty  to  tele- 
graph back  to  ascertain  the  correctness  of  the  message.  The  com- 
pany is  bound  to  send  the  message  correctly  in  the  first  instance. 
Tyler  v.  WmUm  U.  Tdeg.  Co.  60  111.  421,  14  Am.  Rep.  38. 

d.  Views  of  Judge  Kent. — ^There  has  been  much  discussion 
in  various  cases,  as  to  the  nature  of  this  comparatively  new  con- 
tract for  the  transmission  of  messages,  by  means  of  electricity; 
and  the  liabilities,  limitations  and  qualifications  of  this  undertak- 
ing. It  has  been  likened  to  the  case  of  a  common  carrier,  and  it 
is  contended  by  many,  that  all  the  strictness  of  the  common  law, 
applicable  to  carriers,  is  to  be  applied  to  telegraph  companies. 
On  the  other  hand,  it  is  contended,  that  they  are  but  simple 
bailees  for  hire,  to  do  a  certain  specified  thing, — ^'locatio  qperis 
faciendV^  It  is  clear  that  telegraph  corporations  or  companies 
exercise  a  public  employment,  or,  as  said  by  Ch,  J.  Bigelow,  EUu 


LETTESS   Al^D   TELEQSAMS.  1029 

V.  American  Teleg.  Co.  13  Allen,  226,  a  quasi  public  employ- 
ment; certainly  as  much  bo  as  to  express  companies  or  stage 
coaches  or  railroads.  They  often  invoke  the  exercise  of  the  right 
of  eminent  domain.  They  everywhere  announce  a  readiness  to 
transmit  messages  for  all  applicants,  at  fixed  rates.  The  nature 
of  their  undertaking  is  analogous  to  that  of  earners.  One  assumes 
to  transmit  a  letter,  the  other  a  larger,  sealed  package  to  a  given 
destination.  Both  are  bound  by  certain  rules  of  law,  and  held  to 
a  faithful  and  exact  performance  of  a  specified  duty.  So  far  as 
public  policy  is  concerned,  there  seems  to  be  but  little  reason  for 
not  holding  both  to  the  same  rules.  It  might  be  interesting  to 
follow  out  these  analogies,  and  to  enter  upon  the  discussion  of 
various  questions,  touching  the  extent  of  the  common  law  and 
statute  liabilities  of  these  companies  to  limit  their  liabilitieB  by 
notice  of  conditions,  apparently  assented  to  by  the  other  party. 

We  are  satisfied  that  telegraph  companies,  like  all  other  cor- 
porations and  individuals,  may  prescribe,  adopt  and  enforce  rea- 
sonable rules  and  regulations  for  the  convenient  and  prompt  and 
satisfactory  performance  of  their  duties  and' obligations,  not  in- 
consistent with  that  performance.  We  think  they  may  go  further 
and  establish  stipulations  and  regulations,  to  some  extent  restrain- 
ing and  limiting  their  common  law  liabilities,  made  known  to  and 
directly  and  indirectly  assented  to  by  those  employing  them. 

We  are  equally  well  satisfied  that  there  is  a  limit  to  this  power 
of  avoidance  of  legal  liabilities.  It  does  not  rest  with  such  com- 
panies to  fix  these  conditions  absolutely,  by  which  they  may  avoid 
duties  and  responsibilities,  by  their  mere  will,  or  by  their  views 
of  self-interest,  or  desire  to  shield  the  company  or  its  officers  from 
the  direct  consequences  of  neglect  or  carelessness. 

The  public  and  those  who  employ  these  agencies  to  perform 
important  services,  have  rights  which  cannot  be  ignored  or 
avoided  by  stipulations  made  by  interested  parties.  When  a 
company  assumes  the  position  of  offering  its  services  generally,  to 
all  who  may  apply,  under  its  character  of  a  public  corporation,  it 
does  not  stand  exactly  in  the  same  position  as  private  individuals 
contracting  in  a  single  matter,  on  terms  and  conditions  mutually 
agreed  upon  for  that  particular  case. 

The  discussions  in  the  text-books  and  in  the  decided  cases  have 
led  to  the  conclusion,  that  while,  in  the  first  instance,  the  com- 
pany may  make  its  rules  for  the  regulation  of  its  business,  and  for 
the  limitation  of  its  liability,  those  rules  must  be  reasonable,  in 
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view  of  all  the  circumstances,  and  of  the  nature  of  the  business, 
its  risks  and  responsibilities,  the  necessity  of  securing  to  the  pub- 
lic, who  may  have  occasion  to  use  this  means  of  transmission,  a 
reasonable  protection  against  neglect  or  fraud  or  want  of  due  care 
and  effort,  to  perform  punctually  and  correctly  the  act  under- 
taken. 

The  company  is  not  the  ultimate  judge  of  the  reasonableness  of 
an  adopted  rule.  And  in  this  single  proposition  lies  the  gist  of 
the  whole  matter.  The  court  must  determine  in  every  case  when 
the  question  is  directly  raised,  whether  the  particular  restriction 
or  qualification  is  a  reasonable  exercise  of  the  powers  residing  in 
the  company. 

Several  questions  as  to  reasonableness  have  arisen  under  differ- 
ent conditions  made  by  telegraph  companies,  and  have  been  con- 
sidered by  the  courts.  One  of  them  has  arisen  under  a  condition, 
which  is  found  in  the  general  blank  of  the  defendant  company,  by 
which  it  is  stipulated  that  the  company  will  not  be  responsible  for 
more  than  the  sum  received  for  mistakes  or  delays,  or  for  non- 
delivery of  any  message,  unless  requested  to  repeat  it  on  payment 
therefor,  not  for  more  than  fifty  times  the  sum  received  for  any 
repeated  message,  unless  paid  for  insuring  it. 

It  seems  to  be  held,  that  however  it  may  be  in  cases  where  the 
error  causing  the  injury  was  occasioned  by  not  repeating,  or  would 
have  been  manifestly  prevented  or  avoided  by  repeating,  yet  this 
condition  could  not  cover  and  excuse  negligence  or  delay  in  de- 
livering a  message  received,  or  any  other  nonfeasance  or  misfeas- 
ance not  imputable  to  or  excused  by  not  repeating.  Western  U. 
Tdeg.  Go.  v.  Graham^  1  Colo.  230,  9  Am.  Rep.  136;  Birney  v. 
New  York  <&  W.  Print.  Teleg.  Go.  18  Md.  341;  True  v.  InUr- 
national  Teleg.  Go.  60  Me.  9,  11  Am.  Rep.  167. 

e.  The  Present  Rule. — The  law  must  be  regarded  as  settled 
to  the  effect  that  telegraph  companies  are  not,  unless  by  special 
contract,  insurers,  nor  subject  to  the  measure  of  liability  imposed 
upon  common  carriers  of  merchandise;  that  they  may  limit  their 
liability  by  reasonable  stipulations;  that  the  stipulations  contained 
in  the  contract  in  this  case  are  reasonable,  and  that  the  writer  of 
the  message,  especially  where,  as  in  this  case,  he  has  been  accus- 
tomed to  use  similar  blanks,  must  be  assumed  to  be  aware  of  their 
contents,  and  to  assent  to  the  terms  of  the  contract  therein  con- 
tained. 
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These  provisions  are  fully  sustained  by  the  cases  of  Breese  v. 
United  States  Tdeg.  Go.  48  K  Y.  132;  Y(mng  v.  Western  U. 
Tdeg.  Co.  65  N.  Y.  163;  KUey  v.  Western  U.  Tdeg.  Co.  11  Cent 
Eep.  895, 109  K  Y.  231. 

Among  the  terms  of  the  contract  thus  binding  upon  the  parties 
is  one  to  the  effect  that  the  company  will  not  be  responsible,  even 
in  case  of  negligence  of  its  servants,  for  damages  resulting  from 
•error  or  delay  in  the  transmission  of  an  unrepeated  message,  be- 
yond the  sum  paid  for  its  transmission. 

The  printed  matter  in  the  blank  clearly  points  out  what  is  meant 
by  the  term  "  repeated  "  in  this  connection;  using  this  language: 
''^To  guard  against  mistakes  and  delays,  the  sender  of  the  message 
should  order  it  repeated;  that  is,  telegraphed  back  to  the  originat- 
ing office  for  comparison.  For  this,  one  half  the  regular  rate  is 
•charged  in  addition."  If  the  sender  does  not  avail  himself  of  this 
means  of  securing  its  correct  transmission  he  cannot  complain. 
BmneU  v.  Western  U.  Tdeg.  Co.  18  N.  Y.  S.  R.  777. 

f.  Exemption  from  Liability  Denied. — ^Above  the  written 
message  were  these  words:  "Send  the  following  night-message, 
subject  to  the  above  conditions,  which  are  hereby  agreed  to." 

No  evidence  was  offered  at  the  trial  or  question  raised  in  refer- 
ence to  the  stipulations  and  condition  further  than  what  appears 
upon  the  message  blank  signed  at  the  bottom  of  the  message.  Nor 
is  any  question  raised  in  relation  to  the  validity  of  such  a  condition 
as  is  found  attached  to  this  stipulation  or  agreement.  By  its  very 
terms,  if  held  valid,  this  condition  would  relieve  the  company  from 
all  liability  whatsoever  for  errors,  delays  or  omissions  "happening 
from  any  cause."  It  would  protect  them  from  all  liability  happen- 
ing as  the  result  of  their  own  negligence.  Whatever  force  or  effect 
other  courts  may  give  to  such  conditions,  whether  as  a  regulation  of 
the  company  or  as  a  contract  between  the  parties,  it  is  now  too  well 
settled  to  admit  of  question  or  contradiction  that  they  are  unrea- 
sonable and  void.  BarUeU  v.  Western  U.  Tdeg.  Co.  62  Me.  209, 
16  Am.  Rep.  437;  True  v.  IrUemational  Tdeg.  Co.  60  Me.  9,  11 
Am.  Rep.  156;  Ayer  v.  Western  U.  Tdeg.  Co.  79  Me.  493.  As 
in  the  case  of  common  carriers,  they  cannot  contract  with  their 
employers  for  exemption  from  liability  for  the  consequences  of 
their  OMm  negligence.  Whether  such  conditions  are  reasonable 
or  unreasonable  must  be  determined  with  reference  to  public  pol- 
icy rather  than  private  contract."    Southern  Exp.  Co.  v.  Cold- 
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weU,  88  U.  S.  21  Wall.  270,  22  L.  ed.  559;  Fawl^  v.  Western  XT. 
Teleg.  Co.  6  New  Eng.  Rep.  725, 80  Me.  381,  6  Am.  St.  Rep.  211- 
This  appears  to  be  the  doctrine  now  settled  by  the  courts,  and 
is  founded  upon  reason.  The  following  decisions  in  this  country 
are  authority,  and  may  properly  be  cited  in  this  connection: 
BartleU  v.  West&rn  U.  Tdeg.  Co.  62  Me.  220,  16  Am.  Rep.  437; 
Ayer  v.  Western  U.  Tdeg.  Co.  79  Me.  493;  EUis  v.  Americcm  TeUg^ 
Co.  13  Allen,  232.  The  following  cases  holds  them  to  the  use  of  due 
and  reasonable  care,  and  liable  for  the  consequences  of  their  negli- 
gence in  the  conduct  of  their  business  to  those  sustaining  loss  or 
damage  thereby:  Breese  v.  United  States  Tdeg.  Co.  48  N.  Y- 
141,  8  Am.  Rep.  526;  Leonard  v.  New  York,  A.  <b  B.  K  Jf. 
Tdeg.  Co.  41  N.  Y.  544,  1  Am.  Rep.  446;  De  Rutte  v.  Neio 
York,  A.  (&  B.  K  M.  Teleg.  Co.  1  Daly,  547;  New  York  <&  W. 
Print.  Tdeg.  Co.  v.  Dryhurg,  35  Pa.  298;  Western  U.  Teleg.  Co. 
V.  Graham,  1  Colo.  230;  Sweatland  v.  lUmois  <b  M.  Teleg.  Co. 
27  Iowa,  433, 1  Am.  Rep.  285;  Western  V.  Tdeg.  Co.  v.  Carew, 
15  Mich.  525;  Western  U.  Teleg.  Co.  v.  Neiily  57  Tex.  283,  44 
Am.  Rep.  589*  Washington  dk  N.  0,  Teleg.  Co.  v.  Hobson,  15 
Gratt.  122;  Flnchney  v.  Western  U.  Tdeg.  Co.  19  S.  0.  71;  SmUh- 
son  y.  United  States  Teleg.  Co.  29  Md.  167;  ZitOe  Bock  dk  Ft.  S. 
Tdeg.  Co.  v.  Davis,  41  Ark.  79. 

g.  Two  Early  Gases. — A  more  stringent  rule,  however,  was 
at  first  suggested  in  two  early  cases.  The  earliest  one  in  which 
the  question  of  the  liability  of  telegraph  companies  arose  was 
that  of  M'^ Andrew  v.  Electric  Tdeg.  Co.  17  C.  B.  3,  decided 
in  England  in  1855.  This  case,  by  implication  only  can  be  said 
to  be  authority  for  holding  them  to  the  liability  of  insurers.  It 
was  soon  followed  in  this  country  by  the  case  of  Parks  v.  Alta 
California  Tdeg.  Co.  13  Cal.  422,  73  Am.  Dec.  589,  decided  in 
1859,  the  only  case  to  be  found  in  which  telegraph  companies 
have  been  expressly  held  to  be  common  carriers,  and  subject  to 
the  same  severe  rule  of  responsibility.  With  this  exception,  all 
the  American  courts  which  have  expressed  any  decided  opinion 
upon  this  question  have  concurred  in  the  doctrine  above  stated. 
Fowler  v.  Western  U.  Teleg.  Co.  80  Me.  381,  6  Am.  St.  Rep.  211. 

h.  Comments  upon  These  Buies. — Judge  Thompson  in  a  very 
recent  text-book  on  "Electricity"  indicates  the  defective  reason- 
ing upon  which  some  of  the  earlier  cases  seem  to  have  been  de- 
cided.   He  says:   "These  decisions  involve  the  solecism  that,  while 
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they  admit  that  the  company  camiot  by  contract  exonerate  itself 
from  liability  for  negligence,  yet  it  can  contract  with  the  sender 
of  the  message,  that  he  shall  not  be  allowed  to  prove  snch  negli- 
gence by  the  legal  evidence  which  is  alone  available  in  most  cases^ 
of  this  kind;  it  cannot  bny  an  exemption  from  the  consequences 
of  its  negligence,  but  it  can  buy  the  plaintiff's  right  to  prove  the 
negligence. 

"  Thus,  according  to  the  doctrine  of  the  leading  case  of  Sweat- 
land  V.  Illinois  <&  M.  Tdeg.  Co.  27  Iowa,  433,  1  Am.  Rep,  285, 
the  telegraph  company  cannot  contract  away  its  obligation  to  use 
ordinary  care,  but  it  can  contract  away  from  the  plaintiff  his  right 
to  prove  the  want  of  ordinary  care  by  the  customary  evidence  of 
the  assumption  of  the  undertaking  and  default  in  its  perform- 
ance."    Thompson,  Law  of  Electricity,  §  278. 

Further  commenting  upon  the  indefensible  conclusions  of  sev- 
eral jurists,  the  distinguished  author  says:  "It  is  creditable  to- 
American  jurisprudence,  that  a  doctrine  at  once  so  absurd  and 
unjust  has  not  met  with  universal  acceptance." 

i.  Position  of  Ohio  Supreme  Court. — The  most  vigorous  dis- 
sent is  from  the  Supreme  Court  of  Ohio  in  the  case  of  TeLegraph 
Co,  V.  Griswold^  37  Ohio  St.  301.  The  court  says:  "In  Pa/rk» 
V.  Alia  Calif ornia  Tdeg,  Co.  13  Cal.  422,  the  obligations  of  tele- 
graph companies  were  held  to  be  the  same  as  those  of  common 
carriers,  and  consequently  that  they  were  in  eflEect  insurers  of  tlie 
safe  transmission  of  a  message,  unless  the  transmission  was  inter- 
fered with  by  the  act  of  God  or  the  public  enemies.  An  early 
case  in  England  held  the  same  doctrine.  M"* Andrew  v.  Eleci/ru^ 
Teleg.  Co,  33  Eng.  L.  &  Eq.  180.  But  the  weight  of  authority, 
both  English  and  American,  is  clearly  the  other  way.  EUis  v, 
American  Teleg.  Co.  13  Allen,  226;  Leonard  v.  New  York^  A, 
dk  B.  E.  M.  Teleg.  Co.  41  X.  Y.  544,  1  Am.  Eep.  446;  Breeae  \\ 
United  States  Teleg.  Co.  48  N.  Y.  132,  8  Am.  Kep.  526;  iT^wr 
York  dk  W.  Print.  Teleg.  Co.  v.  Dryhurg,  35  Pa.  298;  Ba/rtlett 
V.  Western  TJ.  Teleg.  Co.  62  Me.  209,  16  Am.  Eep.  437;  Bimey 
V.  New  York  <&  W.  Print.  Teleg.  Co.  18  Md.  341;  Grinndl  v. 
Western  U.  Teleg.  Co.  113  Masss.  299,  18  Am.  Eep.  485. 

In  Oraham  v.  Da/ois,  4  Ohio  St.  377, — a  case  involving  the 
liability  of  a  common  carrier  who  claimed  exemption  therefrom 
by  reason  of  a  special  contract  with  the  shipper, — ^it  was  said  that 
"  one  of  the  strongest  motives  for  the  faithful  performance  of  a 
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public  duty  is  found  in  the  pecuniary  responsibility  which  the 
•carrier  incurs  for  its  failure.  It  induces  him  to  furnish  safe  and 
suitable  equipments,  and  to  employ  careful  and  competent  agents. 
A  contract  therefore  with  one  to  relieve  him  from  any  part  of 
this  responsibility  reaches  beyond  the  person  with  whom  he  con- 
tracts, and  affects  all  who  pla^e  their  persons  or  property  in  his 
oustody.  It  is  immoral  because  it  diminishes  the  motive  for  the 
performance  of  a  high  moral  duty;  and  it  is  against  public  policy, 
because  it  takes  from  the  pubUc  a  part  of  the  security  they  would 
otherwise  have. 

"These  considerations — there  referred  to  common  carriers — 
apply  with  equal  force  to  those  who  furnish  the  means  of  tele- 
graphic communication  to  the  public.  Their  employment  is  not 
only  public  in  its  nature,  but  it  has  become  a  necessity  alike  to  the 
social  and  commercial  world. 

"Hence,  it  is  as  true  of  them,  as  of  common  carriers,  that  any 
stipulation  or  regulation  that  authorizes  or  enables  them  to  secure 
exemption  from  liability  for  negligence  in  the  transmission  or 
•delivery  of  the  message  reaches  far  beyond  the  person  with 
whom  they  are  dealing,  and  for  whom  the  immediate  service  is 
being  performed,  and  affects  the  entire  public.  The  cases  which 
hold  that  a  common  carrier  may  stipulate  for  immunity  from  lia- 
bility for  mere  negligence  all  agree  that  they  are  liable  for  ^gross 
negligence.'  But  just  what  this  term  means  is  not  easily  ascer- 
tained. There  is  authority  for  holding  it  to  be  equivalent  to  fraud 
or  intentional  wrong.  Jones,  Bailment,  8-46  et  seq.  But  a 
majority  of  the  cases  would  seem  to  hold  it  to  be  a  failure  to 
exercise  ordinary  care.  •  In  Wilson  v.  JBrett,  11  Mees.  &  W.  113, 
it  was  said  by  Ba/ron  Rolf e,  that  he  could  *  see  no  difference 
between  gross  negligence  and  negligence;  that  it  was  the  same 
thing  with  a  vituperative  epithet.'  In  HvrUon  v.  Dibbin,  2  Q. 
B.  646,  Zord  Denman  remarked,  that  '  when  we  find  gross  neg- 
ligence made  the  criterion  to  determine  the  liability  of  a  common 
<»rrier  who  has  given  the  usual  notice,  it  might  perhaps  have  been 
reasonably  expected  that  something  like  a  definite  meaning  should 
have  been  given  to  the  expression.  It  is  believed,  however,  that 
in  none  of  the  numerous  cases  upon  this  subject  is  any  such 
attempt  made,  and  it  may  well  be  doubted  whether  between  gross 
negligence  and  negligence  merely  any  intelligible  distinction  exists.' 
See  also  Beal  v.  South  Devon  JR.  Co.  3  Hurlst.  &  C.  337;  Atistin 
V.  Manchester,  S.  cfe  Z.  B.  Co.  11  Eng.  L.  &  Eq.  513;  and  com- 
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ments  of  Parke,  jB.,  in  Wyld  v.  Pickford^  8  Mees.  <fe  W.  443. 
In  Duff^.  Budd,  3  Brod.  &  B.  177,  it  was  held  by  Dallas,  Ch.  J., 
that  *  gross  negligence  is  where  the  defendant  or  his  servants 
have  not  taken  the  same  care  of  the  property  as  a  prudent  man 
would  take  of  his  own/  And  by  Best,  J,y  in  Batson  v.  Donovam,^ 
4  Bam.  &  Aid.  21,  that  ^they  must  take  as  much  care  of  it  as  a 
prudent  man  does  of  his  own  property.' " 

In  GtUI  v.  General  Iron  Screw  Collier  Co.  L.  K.  1  0.  P.  600, 
.gross  negligence  was  held  to  be  a  relative  term  and  meant  "  the 
iibsence  of  the  care  that  was  requisite  under  the  circumstances." 
It  was  the  absence  of  such  care  as  it  was  the  duty  of  the  defend- 
■ant  to  use  in  the  circumstances  of  the  case. 

In  Beal  v.  South  Devon  R.  Co.  supra^  it  was  held  in  the  case 
of  a  carrier  that  "  gross  negligence  includes  the  want  of  that  rea- 
^nable  care,  skill  and  expedition  which  may  properly  be  expected 
of  him."  Crompton,  J.^  remarking,  that  "  for  aU  practical  pur- 
poses, the  rule  may  be  stated  to  be  that  failure  to  exercise  reason- 
able, care,  skill  and  diligence  is  gross  negligence."  To  the  same 
•effect  is  Briggs  v.  Taylor^  28  Vt.  181,  and  Shearman  &  Redf. 
Jfeg.  §  16;  all  substantially  agreeing  with  Willes, «/".,  in  Lord  v. 
Midland  R.  Co.  L.  K.  2  C.  P.  344,  that  "any  negligence  is  gross 
in  one  who  undertakes  a  duty  and  fails  to  perform  it."  See  also 
Griffith  V.  Zipperwick^  28  Ohio  St.  388,  and  Pennsylvania  Co. 
V.  Miller,  36  Ohio  St.  549,  35  Am.  Rep.  620. 

These  authorities  show  a  strong  tendency  in  the  adjudications  to 
break  down  the  impracticable  distinction  between  what  is  termed 
gross  negligence,  and  ordinary  negligence,  which  some  of  the  cases 
hold  to  exist.  The  rule,  however,  in  Ohio  is  well  settled,  that 
one  exercising  a  public  employment  is  liable  for  failing  to  bring  to 
the  service  he  undertakes  that  degree  of  skill  and  care  which  a  care- 
ful and  prudent  man  would  under  the  circumstances  employ;  and 
that  any  stipulation  or  regulation  by  which  he  undertakes  to 
relieve  himself  from  the  duty  to  exercise  such  skill  and  care  in 
the  performance  of  the  service  is  contrary  to  public  policy,  and 
<5onsequently  illegal  and  void.  In  our  opinion,  telegraph  com- 
panies fall  within  the  operation  of  this  rule;  and  that  in  failing  to 
-exercise  such  care  and  skill  in  the  transmission  and  delivery  of 
messages,  they  become  liable  for  the  resulting  consequences,  not- 
withstanding their  stipulation  to  the  contrary.  The  right  to  make 
rules  and  regulations  to  govern  the  ihanagement  of  their  business 
is  expressly  conferred  by  statute.     But  such  rules  must  be  reason- 
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able,  and  if  they  fail  to  accord  with  the  demands  of  a  sonnd  policy 
they  are  void.     New  York  Cent,  R.  Go.  v.  Lockwood^  84  U.  S. 

17  Wall.  357,  21  L.  ed.  627;  Southern  Exyp.  Co,  v.  Caldwea,  88^ 
U.  S.  21  Wall.  267,  22  L.  ed.  558. 

The  failure  to  transmit  and  deliver  the  message  in  the  form  or 
language  in  which  it  was  received  is  prima  facie  negligence,  for 
which  the  company  is  liable;  and  to  exonerate  itself  from  the 
liability  thus  presumptively  arising,  it  must  show  that  the  mistake 
was  not  attributable  to  its  fault  or  negligence.  This  rule  not  only 
rests  upon  sound  reason,  but  is  well  sustained  by  well  considered 
cases.  BarfleU  v.  Western  U,  Tdeg.  Co.  62  Me.  209, 16  Am.  Rep. 
437;  Rittenhouse  v.  Independent  Line  of  Telegraphy  44  N.  Y.. 
263,  4  Am.  Eep.  673;  Tyler  v.  Western  U.  Tdeg.  Co.  60  111.  421, 
14  Am.  Rep.  38;  Baldwin  v.  United  States  Tdeg.  Co.  45  N.  Y-^ 
744,  6  Am.  Rep.  165;  Western  U.  Tdeg.  Co.  v.  Carew^  15  Mich. 
525;  De  La  Crrange  v.  Southwestern  Tdeg.  Co.  25  La.  Ann.  383; 
Western  TJ.  Tdeg.  Co.  v.  Meek^  49  Ind.  53;  Tv/mer  v.  Hawkeye 
Tdeg.  Co.  41  Iowa,  458,  20  Am.  Rep.  605. 

If  the  error  or  mistake  is  attributable  to  atmospheric  causes  or 
disturbances,  or  to  any  cause  for  which  the  company  is  not  at 
fault,  it  is  entirely  within  its  power  to  show  it.  To  require  the 
sender  of  the  message  to  establish  the  particular  act  of  negligence, 
or  ferret  out  the  particular  locality  where  the  negligent  act 
occurred,  after  showing  the  mistake  itself,  would  be  to  require  in 
many  cases  an  impossibility,  not  infrequently  resulting  in  eimbling 
the  company  to  evade  a  just  liability.  The  blanks  upon  which 
the  message  is  written  usually  contain  certain  stipulations  calcu- 
lated to  relieve  the  company  from  responsibility  in  case  of  mis- 
take, but  where  it  appears  upon  the  face  of  the  message  that  it 
related  to  a  business  transaction,  a  transaction  involving  the  pur- 
chase and  sale  of  property,  the  company  is  considered  apprised 
of  the  fact  that  a  pecuniary  loss  might  result  from  an  incorrect 
transmission  of  the  message.  Where  this  appears,  there  is  no  such 
obscurity  as  relieves  the  company  from  liability  for  negligently 
failing  to  transmit  and  deliver  the  message  in  the  language  in  which 
it  was  received.  United  States  Tdeg.  Co.  v.  Wenger^  55  Pa.  262; 
Rittenhouse  v.  Independent  Line  of  Tdegraph^  44  N.  Y.  265,  4 
Am.  Rep.  672;  ManvHie  v.  Western  U.  Teleg.  Co.  37  Iowa,  220, 

18  Am.  Rep.  8. 
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j.  Special  Contract^  How  Efidenced. — A  party  may  Bome- 
times  limit  his  liability  by  special  contract  beyond  what  he  can  by 
it  role  or  regulation;  yet  it  is  settled,  on  a  foundation  too  firm  to 
be  shaken,  that  even  contracts  in  violation  of  good  faith  and  pub- 
lic policy  cannot  be  sustained.  The  interests  of  the  public  must 
be  protected,  even  though  they  clash  with  those  of  private  indi- 
viduals. 

These  telegraph  corporations  are  holding  at  least  qvasi  public  em- 
ployment. As  such  they  will  not  be  permitted  to  compel  individ- 
uals to  assent  to  contracts  inconsistent  with  the  public  interest,  or 
which  tend  to  excuse  the  want  of  entire  fidelity  in  the  exercise  of 
such  employment.  If,  then,  the  objection  to  the  rule  is  that  it  re- 
lieves the  sender  from  obligations  imposed  by  law  for  the  pur- 
pose of  securing  fidelity  to  the  public,  the  same  objection  would  lie 
against  it  as  the  foundation  of  a  contract.  If  this  be  a  contract,  it 
authorizes  the  grossest  negligence,  or  fraud  even,  with  entire  im- 
punity. The  courts  might,  perhaps,  have  some  latitude  in  apply- 
ing rules,  but  a  contract  must  abide  the  terms  assented  to  by  the 
parties.     Courts  can  only  enforce  contracts,  not  make  them. 

When  we  consider  that,  under  present  methods  of  transacting 
business,  the  telegraph  has  become  a  commercial,  if  not  a  social 
necessity,  and  that  parties  having  occasion  to  employ  it  can  have 
their  rights  preserved  only  by  having  their  messages  promptly  and 
faithfully  delivered,  it  would  seem  to  be  self-evident  that  the  con- 
tract usually  relied  upon  as  a  defense  is  utterly  void. 

But  it  is  difficult  to  concede  on  what  ground  it  can  be  called  a 
contract.  While  we  concede  that  the  forms  of  one  have  an  exist- 
ence, the  substance  is  wanting.  The  parties  are  not  in  a  condition 
to  contract  upon  equal  terms.  The  company  holds  itself  out  to 
the  public  as  in  readiness  to  transmit  all  such  dispatches  as  may  be 
presented  for  that  purpose.  The  telegraph  has  created  a  neces- 
sity for  its  use.  Business  can  be  transacted  without  it  only  at  a 
very  great  disadvantage.  In  most  places  there  is  no  choice  as  to 
lines,  and  where  there  is,  it  is  so  limited  that  a  virtual  monopoly 
exists.  On  the  other  hand,  the  occasion  for  sending  a  message 
often  comes  suddenly,  or  with  so  short  notice  as  to  leave  no  time 
for  deliberation,  or  to  examine  and  consider  the  terms  offered. 
Under  such  circumstances  the  sender  seldom,  if  ever,  reads  what 
is  printed  upon  the  blank  or  gives  any  intelligent  assent  thereto. 
Ba/rUett  v.  Western  U.  Teleg.  Co.  62  Me.  209,  16  Am.  Eep.  437. 
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k.  Secondary  Eridence  of  Contents  of  Message. — As  m 

cases  of  other  writings,  proof  of  the  loss  of  a  telegram  is  a  neces-^ 
sary  foandation  to  the  admission  of  parol  evidence  of  its  contents. 
Whilden  v.  MerchanU  dk  P.  Not.  Bank,  64  Ala.  1.  It  has  been 
held  that  the  testimony  of  the  operator  in  charge  of  the  Company's 
office  from  which  a  telegram  was  sent,  that  he  sent  away  all  the 
papers  found  there  shortly  after  the  telegram  was  sent,  and  that 
he  has  been  informed  that  they  were  destroyed,  is  not  competent 
to  show  the  destruction  of  the  telegram  for  the  purpose  of  admit- 
ting parol  evidence  of  its  contents.  America/n  U.  Tdeg.  Co.  v., 
DaugKteryy  89  Ala.  191,  The  reason  of  the  rule  is  thus  stated  by 
Mr.  Justice  Clopton,  citing  the  authorities  in  the  margin:  "Ordi- 
narily the  declarations  of  the  person  who  last  had  possession  of  a 
writing  are  not  receivable  as  evidence  of  its  loss  if  he  be  alive,, 
and  in  the  jurisdiction  of  the  court.  There  are  cases  in  which 
the  declarations  of  a  person  to  whom  it  was  last  traced,  to  the 
eflEect  that  he  did  not  have  the  instrument,  or  to  whom  he  had 
delivered  it,  have  been  received  for  the  purpose  of  showing  that 
the  party  had  prosecuted  a  diligent  search.  Reg.  v.  ITenilworth, 
7  Q.  B.  642.  Though  as  the  sufficiency  of  the  preliminary  proof 
is  for  the  court,  it  may  not  be  necessary  to  preserve  the  strict  rule 
between  direct  and  hearsay  evidence,  it  is  not  so  far  relaxed  as  to 
admit  hearsay  evidence  to  show  the  fact  of  search,  or  the  destruc- 
tion of  the  writing  by  the  declarant."  Wharton,  Ev.  §  150.  It 
was,  therefore,  held  not  proper  to  allow  a  witness,  who  had  been 
a  telegraph  operator  of  the  defendant,  to  testify,  not  from  his  own 
knowledge,  but  from  infonnation  received  from  others,  that  the 
papers  of  the  telegraph  company  had  been  sent  from  Mobile  to 
^ew  York  and  sold  to  a  paper  mill,  for  the  purpose  of  letting  in 
parol  evidence  of  the  contenfe  of  a  telegram.  American  U.  Tdeg. 
Co.  V.  Daughtery^  89  Ala.  191;  Thompson,  Law  of  Electricity, 
§466. 

1.  Ruling  by  Judge  Dillon* — In  a  very  important  case  Judge 
Dillon  admitted  telegrams  in  evidence,  addressed  to  the  defend- 
ant by  name,  care  of  the  executive  mansion,  Washington,  D.  C, 
on  proof  that  they  were  received  by  the  telegraph  company  in 
Washington,  and  delivered  to  the  door-keepers  at  the  executive 
mansion,  it  being  shown  that  the  defendant  had  an  office  therein 
as  the  private  secretary  of  the  President,  and  that  the  usage  of 
the  door-keepers  was  to  deliver  such  messages  to  the  persons  to- 
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whom  they  were  addressed,  or  place  them  on  their  desks.  Under 
such  circumstances,  telegrams  were  admitted,  without  direct  proof 
of  their  actual  delivery  to,  or  actual  receipt  by  the  defendant. 

The  following  is  the  opinion  of  the  court  overruling  the  objec- 
tions of  the  defendant  to  the  introduction  of  dispatches  purport- 
ing to  be  from  the  defendant,  and  to  and  from  McDonald  and 
Joyce: 

"Respecting  the  objections  against  the  admissibility  as  evidence 
of  certain  dispatches,  we  have  united  in  a  conclusion  as  respects 
all  except  two  dispatches,  respectively  dated  the  3d  and  5th  of 
December.  We  reserve  the  questions  arising  upon  these  two  dis- 
patches, which  are  somewhat  novel  and  peculiar,  for  further  con- 
sideration. All  others  fall  within  certain  objections,  which  we- 
proceed  to  state  and  decide. 

"We  are  of  the  opinion  that  the  objection  to  the  dispatches- 
which  have  been  offered  in  evidence,  based  upon  the  ground  that 
they  are  not  relevant  or  material,  is  not  well  taken.  The  jury  is 
the  constitutional  tribunal  to  determine  controverted  questions  of 
facts,  under  appropriate  advice  from  the  court  to  assist  them  in 
the  discharge  of  this  duty.  If  the  evidence  offered  tends,  in  any 
degree,  to  establish  the  existence  of  any  material  fact,  it  cannot 
be  rejected  as  irrelevant,  but  must  be  received  and  submitted  icy 
the  consideration  of  the  jury  in  connection  with  all  the  other 
facts  and  circumstances  of  the  case.  To  reject  the  dispatches 
offered,  on  the  ground  that  they  were  irrelevant  and  immaterial, 
would  be  a  decision  by  the  court  that  such  dispatches  had  nothing 
to  do  with  the  alleged  conspiracy,  and  would  take  that  question, 
which  is  a  question  of  fact,  from  the  jury,  whose  exclusive  prov- 
ince it  is  to  decide  questions  of  fact.  We  do  not  deem  it  expe- 
dient, or  even  proper,  to  remark  upon*  the  several  dispatches,  or 
to  say  anything  in  the  presence  of  the  jury  calculated  to  disclose 
the  views  of  the  court  as  to  the  force  and  effect  of  the  several 
dispatches  offered  in  evidence.  It  is  not  to  be  inferred  that,  in 
admitting  the  dispatches,  the  court  holds  that  they  do  or  do  not 
connect  the  defendant  with  the  alleged  conspiracy.  That  is  a 
question  for  the  jury,  under  advice  and  direction  from  the  court, 
which  should  properly  come  in  the  charge  or  summing  up  to  the 
jury. 

"As  to  the  objection  that  some  of  the  dispatches  addressed  to  the 
defendant  were  unanswered,  we  are  of  the  opinion  that,  under 
the  circumstances  of  the  case,  this  alone  does  not  constitute  a  suf- 
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licient  ground  to  exclude  them.  Such  dispatches  are  to  be  viewed 
in  connection  with  all  the  circumstances  of  the  case,  including  the 
nature  of  the  dispatches  themselves,  as  calling  for  an  answer  or 
otherwise,  and  the  situation  and  relation  of  the  parties,  and  the 
effect  to  be  given  to  the  circumstance,  that  no  answers  were 
returned  (if  the  jury  find  the  dispatches  were  received  by  the 
defendant),  is  to  be  determined  by  the  jury  upon  the  whole  evi- 
dence, under  the  rules  of  the  law  to  be  given  in  the  charge  to  tiie 
jury,  bearing  upon  the  subject. 

''As  to  the  dispatches  between  McDonald  and  Joyce,  confessed 
conspirators,  such  dispatches  are  admissible  as  statements  or  acts 
of  conspirators  among  themselves,  in  furtherance  of  the  conspi- 
racy; but  as  to  the  defendant,  they  go  for  naught,  unless  he  ifi 
shown,  by  other  evidence,  to  be  connected  with  the  conspiracy 
charged  in  the  indictment."     United  States  v.  Babcocky  3  DilL  571. 


CHAPTER  XLI. 

LIBEL  AND  BLANDER 

§  392.  DefinitiMis. 

393.  Absence  of  Malice  May  be  Proved. 
^94.  Exemplary  Damages  not  Allowed  When, 

395.  Instructions  to  the  Jury. 

396.  Evidence  as  to  Matters  of  Cofnmon  Rumor, 

397.  Evidence  in  Aggravation  of  Damages. 

398.  Nature  and  Order  of  Proof, 

399.  Evidence  of  Another  Cause  of  Action, 

400.  A  Late  Decision. 

§  392.  Definitions. — Libel  has  been  defined  as  the  malicious 
defamation  of  a  person,  made  public  either  by  printing,  writing, 
■signs  or  pictures,  in  order  to  provoke  him  to  wrath  or  expose  him 
to  public  hatred,  contempt,  and  ridicule.    4  Bl.  Com.  150. 

It  is  that  species  of  defamation  which  is  effected  by  writing  or 
printing  or  by  pictures  and  signs.  White  v.  NichoUs^  44  U.  S.  3 
How.  285, 11  L.  ed.  600. 

A  publication  without  justification  or  lawful  excuse,  which  is 
•calculated  to  injure  the  reputation  of  another,  by  exposing  him  to 
hatred  or  contempt.  Whitney  v.  JcmesmUe  Gazette^  5  Biss.  331, 
Story,  J.;  Anderson,  Law.  Diet,  title  "  Libel." 

It  has  been  defined,  perhaps  with  more  precision,  to  be  a  cen- 
fiorious  or  ridiculous  writing,  picture,  or  sign  made  with  a  mali- 
<}ious  or  mischievous  intent  towards  government,  magistrates  or 
individuals.  People  v.  CrosweU^  3  Johns.  Cas.  App.  354;  Stede 
V.  South/wickj  9  Johns.  215;  M^Oorkle  v.  Binns^  5  Binn.  340. 

There  is  a  great  and  well  settled  distinction  between  verbal  and 
written  slander:  and  this  is  not  onlv  in  reference  to  the  conse- 
quences,  as  subjecting  the  party  to  an  indictment,  but  also  as  to  the 
-character  of  the  accusations  or  imputations  essential  to  sustain  a 
-civil  action  to  recover  damages.  To  write  and  publish  maliciously 
anything  of  another  which  either  makes  him  ridiculous  or  holds 
him  out  as  a  dishonest  man,  is  held  to  be  actionable,  or  punishable 
<;riminally,  when  the  speaking  of  the  same  words  would  not  be  so. 
1  Saund.  (6th  ed.)  247a/  Thorley  v.  Kerry ^  4  Taunt.  355;  M'Chirg 
66  1041 
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▼.  JiosSy  5  Binn.  219;  Heard,  Libel  &  S.  §  74;  Albro  v.  Agmoam 
Ca/nal  Co.  6  Gush.  75;  Bouv.  Law.  Diet  title  "  LibeL^ 

§  393.  Absence  of  Mallei  May  be  Proyed. — From  a  recent 
case  that  has  attracted  wide  attention  as  involving  a  peculiar  phase- 
of  the  law  of  libel,  I  extract  the  following,  as  illustrative  of  a  dis- 
tinction that  obtains  relative  to  the  admission  of  evidence  in  all 
cases  where  the  facts  warrant  its  application: 

"Evidence  was  offered  for  the  purpose  of  showing  that  the  agents- 
of  defendant  were  not  actuated  bj  malice  in  causing  the  publica- 
tion complained  of«  The  offer  was  objected  to,  and  the  evidence 
was  refused.  Such  ruling  is  assigned  for  error.  Much  has  been 
written,  and  much  learning  and  logic  displayed,  in  endeavoring 
to  determine  whether  or  not  malice  is  an  essential  element  of 
libeL  LtL  this  case,  however,  we  do  not  find  it  necessary  to  enter 
into  any  considerable  discussion  of  the  question,  for  reasons  which 
may  be  briefly  stated.  Li  jurisdictions  where  exemplary  damages 
are  allowable,  the  malice  of  defendant  in  publishing  the  libel  is 
proper  to  be  considered  as  an  aggravation  of  the  damages — ^in 
other  words,  for  the  purpose  of  obtaining  exemplary  or  punitive 
damages;  and,  in  such  case,  the  defendant  is  undoubtedly  entitled 
to  show  the  absence  of  actual  malice  in  causing  the  publication 
in  order  to  be  relieved  from  such  exemplary  or  punitive  damages."* 
JSepuhlican  Ptcb.  Co,  v.  Miner ^  12  Colo.  77. 

§  394.  Exemplary  Damages  not  Allowed  When. — The  law 

in  several  states  does  not  allow  exemplary  damages  in  cases  of 
libel;  and  the  trial  court  expressly  instructed  the  jury  that  "  com- 
pensatory damages  only  can  be  allowed."  Hence,  it  was  not  error 
to  exclude  evidence  offered  to  show  the  absence  of  malice  on  the 
part  of  the  defendant.  This  has  been  expressly  decided,  and  it  is- 
unnecessary  to  state  the  reasoning  of  those  decisions.  Mitrphy 
V.  HohhSy  7  Colo.  541;  liepubliccm  Pvh.  Co.  v.  Miner^  12  Colo. 
77;  Odgers,  Sland.  &  L.  302.    But  see  Colo.  Sess.  Laws  1889,  64. 

§  395.  Instructions  to  the  Jury. — The  jury  are  properly 
instructed  to  the  effect  that  if  their  finding  should  be  in  favor  of 
the  plaintiff,  they  should  award  such  damages  as  he  may  have 
sustained  in  his  feelings,  reputation  and  character  by  reason  of  the 
publication;  but  that,  for  such  purpose,  plaintiff  is  not  to  be 
considered  as  a  person  of  more  than  ordinary  sensibilities.  What- 
ever may  be  the  i*ule  as  to  the  elements  constituting  special  dam- 
ages, in  cases  where  the  words  are  not  actionable  ^dr  ee^  and  where 
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special  damages  must  be  alleged  and  proved  to  warrant  a  recovery^ 
we  are  satisfied  that,  in  cases  of  written  slander  where  the  defam- 
atory  matter  is  libelous  ^^  ae^  the  mental  suffering  of  the  plain- 
tiff, occasioned  bj  the  false  publication,  may  be  taken  into* 
consideration  in  awarding  general  compensatory  damages.  The- 
instruction  as  given  cannot  be  considered  erroneous.  Odgers,. 
Sland.  &  L.  318;  3  Suth.  Dam.  643  et  seq.;  Field,  Dam.  §  691;; 
Murphy  V.  Bobis,  7  Colo.  548;  Wadsworth  v.  Treaty  43  Me.  163. 
The  jury  were  charged  in  substance  that,  to  justify  the  publica- 
tion BO  as  to  reheve  defendant  from  the  payment  of  compensatory 
damages,  the  evidence  introduced  must  prove  the  truth  of  every 
material  part  of  the  defamatory  matter  contained  in  the  publica- 
tion. Considering  the  state  of  the  pleadings  and  proof  at  the^ 
time,  this  instruction  was  substantially  correct;  but  when  consid- 
ered in  connection  with  instructions  prayed  by  defendant  relating 
to  evidence  in  mitigation  of  damages,  we  find  it  difficult  to  say 
that  the  cause  was  properly  submitted  to  the  jury.  Compensatory 
damages,  under  the  circumstances  of  the  case,  are  such  as  are 
commensurate  with  the  loss  or  injury  sustained  by  plaintiff,  in- 
consequence of  the  publication  complained  of.  Under  the  law  im 
many  jurisdictions,  neither  actual  malice  nor  any  other  aggravat- 
ing circumstance  would  warrant  the  jury  in  awarding  exemplary 
or  punitive  damages.  On  the  other  hand,  if  the  publication  was 
wholly  false,  then  neither  the  absence  of  malice  nor  ignorant  mis- 
take on  the  part  of  the  publisher  would  take  away  plaintiff's  right 
to  full  compensatory  damages. 

§  396.  Evidence  as  to  Matters  of  Common  Bumor. — ^But 
there  is  still  another  view  to  be  considered.  The  defendant  al- 
leged in  its  answer  that  the  matter?  contained  in  the  supposed 
defamatory  publication  were  current  and  common  report  and 
rumor  at  and  before  the  publication  thereof  by  defendant,  as 
aforesaid;  and  that  such  matters  were  so  published  by  defendant 
in  good  faith  relying  upon  such  rumor.  Plaintiff  joined  issue  on 
these  allegations;  and  evidence  pertaining  thereto  was  admitted 
at  the  trial.  Under  such  circumstances  defendant  was  entitled  to 
have  such  evidence  as  mitigating  circumstances  properly  sub- 
mitted to  the  jury,  for  the  purpose  of  reducing  the  amount  of 
the  damages,  even  if  it  failed  in  its  plea  of  justification,  and  even 
if  the  publications  were,  in  fact,  false.  Compensatory  damages, 
under  the  circumstances,  were  only  such  as  were  occasioned  by 
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the  false  defamatory  matter  contained  in  the  publication,  less 
whatever  of  damage,  if  any,  had  already  been  occasioned  to  plain- 
tiff by  common  current  report  of  the  same  false,  defamatory  mat- 
ter circulated  without  the  agency  of  defendant  before  the  pub- 
lication thereof  by  the  defendant.  In  other  words,  to  determine 
how  much  plaintiff's  reputation  had  been  injured  by  the  publica- 
tion of  the  defamatory  matters  by  defendant,  it  was  proper  to 
ascertain  the  status  of  his  character  or  reputation,  in  relation  to 
such  matters,  prior  to  such  publication. 

"The  evidence  tended  to  show  that  the  defamatory  matters,  as 
published,  or  portions  thereof,  had  been  more  or  less  circulated 
in  the  community  where  plaintiff  lived  before  the  same  were  pub- 
lished by  defendant.  Hence,  the  publication  of  them  in  defend- 
ant's newspaper,  though  perhaps  greatly  augmenting  the  injury 
to  plaintiff's  good  name,  might  not  have  been  so  prejudicial  to 
him  as  if  the  same  had  never  been  thus  previously  circulated  to 
his  discredit.  This  view  of  the  case,  in  substance,  the  defendant  has 
a  right  to  have  submitted  to  the  jury,  and  the  refusal  of  the  court 
to  give  an  appropriate  charge  or  instruction  upon  this  point  may 
be  prejudicial  to  his  substantial  rights  and  is,  therefore  error.^' 
Odgers,  Sland.  &  L.  305,  and  notes;  Wetherhee  v.  Marshy  20  N. 
H.  561;  Case  v.  Marks^  20  Conn.  248;  Bridgrnan  v.  HopkinSj  34 
Vt.  532;  WiUover  v.  Hill,  72  N.  Y.  36;  Proctor  v.  Hou^htaling, 
37  Mich.  41;  Hatfield  v.  Lasher,  17  Hun.  23. 

It  must  not  be  understood  that  mere  rumor,  mere  disparaging 
remarks,  or  discommendatory  statements,  sometimes  called  "gos- 
sip," should  be  considered  as  mitigating  circumstances  of  any 
very  great  weight  as  against  the  deliberate  publication  of  such 
matters  in  the  public  press.  ''For,"  in  the  language  of  Mr.  Star- 
kie,  "if  the  report  may  be  spread  over  the  world,  by  means  of 
the  press,  the  malignant  falsehoods  of  the  vilest  of  mankind, 
which  would  not  receive  the  least  credit  where  the  author  is 
known,  would  make  an  impression  wliich  it  would  require  much 
time  and  trouble  to  erase,  and  which  it  might  be  difficult,  if  not 
impossible,  ever  completely  to  remove.  He  who  prints  and  pub- 
lishes what  was  given  to  him  in  manuscript  has  to  answer  for  by 
far  the  greatest  part  of  the  mischief  that  the  statement  has  occa- 
sioned." 

We  are  aware  that  this  question  has  been  fruitful  of  much 
legal  controversy  and  of  considerable  conflict  in  judicial  opinions; 


LIBEL  AND  SLANDER.  1045 

but  the  tendency  of  modem  decisions,  as  well  as  modem  legisla- 
tion, is  in  the  direction  of  giving  larger  scope  to  the  introduction 
of  mitigating  circumstances  in  favor  of  defendants  in  actions  for 
libel  or  slander.     Repviblican  Pub.  Co.  v.  Mosmariy  15  Colo.  399. 

§  397.  Evidence  In  Aggrayation  of  Damages. — ^The  violence 
of  the  language,  the  nature  of  the  imputation  conveyed  and  the 
fact  that  the  defamation  was  deliberate  and  malicious  will  ag- 
gravate the  damages.  All  the  circumstances  attending  the  pub- 
lication may  therefore  be  given  in  evidence,  and  any  previous 
transaction  between  the  plaintiff  and  the  defendant  which  has 
any  direct  bearing  on  the  subject  matter  of  the  action,  or  is  a 
necessary  part  of  the  history  of  the  case;  the  rank  or  position  in 
society  of  the  parties;  that  the  attack  was  entirely  unprovoked* 
that  the  defendant  could  easily  have  ascertained  that  the  charge 
he  made  was  false;  and  evidence  may  be  given  to  show  that  the 
defendant  was  culpably  reckless  or  grossly  negligent  in  the  mat- 
ter; the  mode,  the  extent  and  the  long  continuance  of  publication. 
Such  evidence  is  admissible  with  a  view  to  damages,  although  the 
publication  has  been  admitted  in  the  pleadings.  Odgers,  Libel  & 
Slander,  310;  Vmes  v.  Serell,  7  Car.  &  P.  163.  The  defendant's 
subsequent  conduct  may  aggravate  the  damages,  as  if  he  has  re- 
fused to  listen  to  any  explanation  or  to  retract  the  charge  he  had 
made.    Newell,  Defamation,  Slander  and  Libel,  785. 

§  398.  Nature  and  Order  of  Proof. — The  usual  order  of 
proof  is:  1.  PlaintijQPs  vocation,  if  involved;  2.  Other  extrinsic 
facts  in  the  inducement,  if  any,  are  material;  3.  The  utterance  or 
publication;  4.  Facts  essential  to  the  colloquium  or  innuendoes; 
5.  Extrinsic  evidence  of  malice;  6.  Damages.  Matter  alleged 
by  way  of  inducement,  if  not  material  to  the  cause  of  ac- 
tion, is  not  in  issue,  and  is  not  admitted  by  failure  to  deny,  nor 
need  it  be  proved  if  denied;  but  if  material,  it  is  admitted  or  must 
be  proved.  Matter  of  inducement,  wholly  collateral  to  the  issue^ 
may  be  proved  by  parol,  without  producing  existing  record  evi- 
dence. Plaintiffs  vocation  or  oflScial  character  need  not  be 
proved,  even  though  alleged,  if  the  words  are  actionable  apart 
from  that;  but  it  may  be  proved,  even  though  not  alleged, 
if  the  words  directly  tend  to  injure  him  in  it.  If  the  action- 
ableness  of  the  words  depends  upon  injury  in  vocation  (and 
the  vocation  is  in  issue),  plaintiflE  must  prove  that  he  was  in 
the  vocation  alleged  at  the  time  of  the  publication;  but  evidence 
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of  appointment  just  before  may  be  sufficient  prima  facie  evidence 
of  continuance.    See  Abbott,  Trial  Ev.  659,  and  cases  there  cited. 

§  399.  Evidence  of  Another  Canse  of  Action.— It  is  laid 
down  in  Pea/rson  v.  Le  Maii/re^  5  Man.  &  G.  700,  as  the  correct 
rule,  that  either  party  may,  with  a  view  to  the  damages,  give  evi- 
dence to  prove  or  disprove  the  existence  of  a  malicious  motive  in 
the  mind  of  the  publisher  of  defamatory  matter;  but  if  the  evi- 
dence given  for  that  purpose  establishes  another  cause  of  action, 
the  jury  should  be  cautioned  against  giving  any  damages  in  respect 
of  it;  and  if  such  evidence  is  offered  merely  for  the  purpose  of 
obtaining  damages  for  such  injury,  it  should  be  rejected.  In 
liusteU  V.  Maoquister,  1  Campb.  49,  n.,  Lord  EUenborough  said: 
**  You  may  give  in  evidence  any  words  as  well  as  any  act  of  the 
defendant,  to  show  qiu>  animo  he  spoke  the  words  which  are  the 
subject  of  the  action;  still  it  would  be  the  duty  of  the  judge  to 
tell  the  jury  that  they  must  give  damages  only  for  the  words 
which  are  the  subject  of  the  action."  In  Barrett  v.  Zong^  3  H. 
L.  Cas.  395,  in  an  action  for  libel  where  there  was  a  plea  under 
the  Statute  of  6  and  7  Vict.,  chap.  96,  denying  actual  malice,  and 
stating  the  publication  of  an  apology  set  forth  in  the  plea,  it  was 
held  that  it  was  admissible  on  the  trial  for  the  plaintiff  to  give 
evidence  of  other  publications  by  the  defendant  (some  of  them 
more  than  six  years  before  the  publication  complained  of),  of  and 
concerning  the  plaintiff,  in  order  to  prove  malice.  The  court 
said:  "We  are  all  of  the  opinion  that  under  such  a  plea  the  pub- 
lication of  previous  libels  on  the  plaintiff  by  the  defendant  is 
admissible  evidence  to  show  that  the  defendant  wrote  the  libel  in 
question  with  actual  malice  against  the  plaintiff.  A  long  practice 
of  libeling  the  plaintiff  may  show,  in  the  most  satisfactory  man- 
ner, that  the  defendant  was  actuated  by  malice  in  the  particular 
publication,  and  that  it  did  not  take  place  through  carelessness 
or  inadvertence,  and  the  more  the  evidence  approaches  to  the 
proof  of  a  systematic  practice  the  more  convincing  it  is.  The  cir- 
cumstance that  the  other  libels  are  more  or  less  frequent,  or  more  or 
less  remote  from  the  time  of  the  publication  of  that  in  question, 
merely  affects  the  weight,  not  the  admissibility  of  the  evidence." 
The  reason  of  the  rule  is  satisfactory.  The  previous  or  subsequent 
publications  are  admitted  merely  for  the  purpose  of  showing  the 
temper  of  the  defendant's  mind  in  the  publication  complained 
of,  and  it  therefore  makes  no  difference  that  the  previous  or  sub- 
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sequent  publication  is  one  on  which,  by  reason  of  the  bar  of  the 
^Statute  of  Limitations,  no  action  can  be  maintained,  for  no  dam- 
ages are  sought  or  recoverable  upon  it  If ,  as  in  this  case,  the 
previous  or  subsequent  publication  be  a  privileged  one,  it  will  be 
BO  evidence  of  malice,  and  consequently  will  have  no  weight 
whatever.  JSh)emng  Journal  Aaao.  v.  McDermoUy  44  N.  J.  L. 
430. 

In  actions  for  libel  and  slander,  the  only  object  of  proving 
other  pubUcations  than  those  complained  of  in  the  declaration  is 
to  show  express  malice,  in  order  that  the  plaintiff  may  recover 
punitive  damages.  The  claim  for  such  damages  in  civil  suits  is 
abnormal  and  irrational  at  best,  and  if  dealt  with  on  principle, 
should  be  denied.  Under  these  circumstances,  it,  with  its  inci- 
dents, should  be  confined  within  the  narrowest  limits  consistent  with 
authoritative  decisions.  The  only  case  on  this  subject  in  the 
reports  is  Sehenek  v.  Schenokj  20  N.  J.  L.  208,  where  lie  rule  laid 
•down  is,  that  words  or  libels,  actionable  in  themselves,  spoken  or 
published  at  other  times  and  in  relation  to  other  matters,  cannot 
be  given  in  evidence  for  the  purpose  of  increasing  damages.  When 
the  bounds  of  this  rule  are  6ver-passed  in  the  trial  of  a  cause, 
the  judgment  should  be  reversed.  Msening  Jov/mal  Asao.  v. 
MoDerTTioU,  44  N.  J.  L.  430. 

§  400.  A  Late  Decision. — In  a  recent  case  of  national 
importance  the  principles  underlying  the  law  of  libel  have 
received  careful  attention  and  the  subject  has  been  exhaustively 
treated  by  Judge  Caldwell  in  language  which  we  reproduce.  The 
<;ase  was  one  of  a  series  that  had  arisen  against  the  various  so- 
-called mercantile  agencies  of  the  country  who  assumed  to  report 
the  financial  standing  of  various  business  men. 

"The  burden,  of  proof  to  show  malice  in  fact  is  on  the  plaintiffs, 
and  it  should  be  reasonably  clear  and  satisfactory.  Malice  in  fact 
is  never  presumed,  it  is  a  fact  to  be  proven;  and  if  there  is  either 
no  proof,  or  the  proof  is  insufficient  to  warrant  a  verdict,  it  is  the 
duty  of  the  court  to  take  the  question  from  the  jury.  One  para- 
graph of  the  complaint  is  based  on  the  publication  by  the  defend- 
ants on  the  thirteenth  day  of  December,  1880,  of  what  is  known 
as  the  *  daily  notification  sheet,'  on  which  appeared  the  name  of 
the  plaintiflfa'  firm  and  residence  with  the  words,  *  Call  at  office,' 
opposite  thereto.  These  *  daily  notification  sheets'  were  sent 
out  by  the  defendants  to  all  the  subscribers  in  the  city  of  St. 
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Louis,  numbering  600,  irrespective  of  their  interest  in  the  ques- 
tion of  the  plaintiffs'  credit  and  standing.  This  sheet  was  dis- 
tributed to  persons  having  no  interest  in  being  informed  of  the 
condition  of  plaintiffs'  firm.  This  fact  robs  it  of  the  protection 
of  a  privileged  communication,  and  if  it  contains  a  libel  on  the 
plaintiffs  the  defendants  cannot  escape  responsibility  for  such  libel 
on  the  plea  that  it  was  a  privileged  communication  to  their  sub* 
scribers. 

"  At  the  present  day  the  law  in  relation  to  libel  is  that  the 
judge  is  not  bound  to  state  to  the  jury  as  a  matter  of  law  whether 
the  publication  complained  of  and  sued  for  is  a  libel  or  not;  but 
the  proper  course  is  for  him  to  define  what  is  a  libel  in  point  of 
law,  and  leave  it  to  the  jury  whether  the  publication  falls  within 
that  definition,  and,  as  incidental  to  that,  whether  it  is  calculated 
to  injure  the  reputation  of  the  plaintiffs.  2  Greenl.  Ev.  §  411; 
McDonald  v.  Woodruffs  2  Dill.  244.  Accordingly,  it  becomes- 
the  duty  of  the  court  to  define  in  law  what  is  a  libel.  Every  pub- 
lication in  writing  or  in  print  which  charges  upon  or  imputes  to  a 
merchant  or  business  man  insolvency  or  bankruptcy,  or  conduct 
which  would  prejudice  him  in  his  business  or  trade,  or  be  injuri- 
ous to  his  standing  and  credit  as  a  merchant  or  business  man,  is  a. 
libel 

"It  is  your  duty  to  determine  whether  the  publication  of  the 
'  daily  notification  sheet,'  containing  the  names  of  the  plaintiffs^ 
and  opposite  thereto  the  words  '  Call  at  otiice,'  is  a  libel  on  the 
plaintiffs  within  this  definition.  Obviously  these  words,  taken  by 
themselves,  disconnected  from  everything  else,  do  not  import  a- 
libelous  charge.  But  the  plaintiffs  claim  that  these  words,  in  the 
connection  in  which  they  are  used  in  this  'daily  notification  sheet,' 
have  a  fixed  and  settled  meaning,  well  understood  by  the  defend- 
ants and  their  subscribers,  to  whom  the  sheet  was  distributed,  and 
that  in  substance  and  effect  the  meaning  is  that  the  defendants  have 
infoi*mation  as  to  the  parties  named  and  their  business,  damaging 
in  its  character,  or  well  calculated  to  effect  injuriously  their  credit,, 
which  information  will  be  imparted  to  subscribers  interested,  on 
request  The  defendants  deny  that  these  words  as  used  by  them 
import  any  such  meaning,  or  that  they  intend  them  to  have  any 
such  meaning,  or  that  they  are  susceptible  of  any  such  construc- 
tion. Mr.  Scranton,  the  manager  of  the  defendants'  agency  at 
St.  Louis,  says  that  the  words  '  Call  at  office,'  on  the  daily  change 
sheet^  '  mean  that  we  have  in  our  possession  information  that  may 
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be  beneficial  to  the  subscribers  with  whom  such  trade  deals,'  and 
that  information  may  be  beneficial  to  subscribers,  or  of  interest  to 
them,  that  is  in  no  manner  discrediting  to  the  parties  named,  or 
calculated  to  affect  injuriously  their  credit. 

"Keeping  in  view  the  definition  of  a  libel  which  I  have  given 
you,  and  considering  all  the  evidence  relating  to  these  words,  as 
used  by  the  defendants  in  their  publication,  it  rests  with  you  to 
say  whether  they  constitute  a  libel  on  the  plaintiffs  in  their  busi- 
ness as  merchants.  If  you  believe  from  the  evidence  that  the 
publication  of  plaintiffs'  firm  name  in  the  manner  stated  was 
intended  by  the  defendants  to  convey  to  their  subscribers  the 
statement,  in  substance  or  effect,  that  the  defendants  were  in  pos- 
session of  infonnation  damaging  to  the  credit  and  commercial 
standing  of  plaintiffs  as  merchants,  and  that  such  was  the  mean- 
ing attached,  and  intended  to  be  attached  to  these  words  by  their 
subscribers,  to  whom  the  publication  was  sent,  then  the  publica- 
tion was  equally  significant  and  injurious,  and  equally  libelous  as 
if  made  in  the  distinct  terms  of  such  understanding  on  the  face  of 
the  paper,  and  the  plaintiffs  are  entitled  to  a  verdict.  It  is  not 
sufficient  that  one  or  more  of  the  defendants'  subscribers  attached 
such  injurious  meaning  to  these  words.  It  must  appear  either 
that  such  is  the  meaning  or  effect  of  the  words  in  the  connection 
in  which  they  are  used,  or  that  such  is  the  meaning  attached  to 
them  by  the  defendants,  and  is  the  sense  in  which  they  intend 
their  subscribers  shall  understand  them,  and  that  their  subscribers, 
or  some  of  them,  do  attach  such  meaning  to  them. 

"If  you  find  the  publication  referred  to  is  libelous  under  the 
foregoing  instructions,  you  will  then  have  occasion  to  consider  the 
question  of  damages.  If  the  publication  was  libelous,  then  the 
law  presumes  it  was  made  with  malice,  but  the  malice  which  the 
law  affixes  to  a  libelous  publication  is  a  technical,  legal  malice,  and 
not  malice  in  fact. 

"Malice  in  fact  must  be  proven  as  any  other  fact.  The  law  does 
not  presume  it,  and  the  jury  cannot  infer  it  without  evidence  to 
warrant  such  inference. 

"The  amount  of  damages  depends  in  a  large  degree  upon  the 
motives  which  actuated  the  defendants  in  making  the  publication, 
and  the  circumstances  under  which  it  was  made,  all  of  which  you 
will  take  into  consideration,  if  your  finding  makes  it  necessary  to 
consider  the  question  of  damages. 

"  The  law  leaves  the  amount  of  the  damages  in  such  cases  to  the 
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sound  judgment  of  the  jury,  reasonably,  fairly,  and  dispassionately 
exercised.  This  it  does  from  necessity.  If  one  man  owes  another 
«o  many  dollars^  or  has  taken  from  him  so  much  property,  or  has 
broken  a  specific  contract,  there  is  something  to  measure  (as  the 
law  terms  it)  the  amount  of  the  damages  or  the  recovery.  But  in 
a.n  action  of  this  kind  the  law  is  unable  to  furnish  you  with  any 
definite  rule  to  measure  the  damages.  It  confides  it  to  the  sound, 
temperate,  deliberate,  and  reasonable  exercise  of  your  functions 
ss  jurymen.  The  law  leaves  the  liberty  to  find  and  return  such 
damages  as  they  think  right  and  just;  but  this  is  not  a  wild,  unre- 
strained, communal  liberty,  to  be  arbitrarily  exercised,  but  the 
higher  and  better  kind  of  liberty,  viz.,  liberty  restrained  by  reason 
imd  moderated  by  justice."  MoDonald  v.  Woodruffs  2  Dill,  248; 
Erler  V.  DwTiy  12  Fed.  Rep.  526. 
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411.  Confusion  in  Authorities. 

§  401.  General  Principles^  Foundation  of  the  Doctrine. — 

The  doctrine  of  lis  pendens  is  this,  that  real  property,  or,  to  some 
extent  personal  property,  when  it  has  been  put  in  litigation  by  a 
suit  in  equity,  in  which  it  is  specifically  described,  will,  if  the  suit 
is  prosecuted  with  diligence,  be  bound  by  the  final  decree,  not- 
withstanding any  intermediate  alienation. 

The  doctrine  is  founded  on  the  policy  that  property  which  is 
specifically  sued  for  shall  abide  the  result  of  the  suit,  for  other- 
wise, by  successive  alienations,  the  litigation  might  be  indefinitely 
prolonged.  JSellamy  v.  Sahi/ne^  1  DeG.  &  J.  566.  The  doctrine 
relates  only  to  changes  of  ownership,  but  assumes  that  the  prop- 
erty itself  will  remain  either  identically  the  same,  or  be  at  least 
specifically  traceable  into  some  new  form  in  which  it  can  be 
reached.  The  doctrine  is  not  a  favorite  of  the  courts,  and  will 
not  be  extended  without  strict  necessity.  Leitch  v.  WeUsy  48  N. 
Y.  585;  Oa/rdm^r  v.  PecJcham,  13  R.  I.  102. 

He  who  intermeddles  with  property  in  litigation  does  so  at  his 
peril,  and  is  as  conclusively  bound  by  the  results  of  the  litigation, 
whatever  they  be,  as  if  he  had  been  a  party  from  the  outset. 
TiUon  Y.  Cofield,  93  TJ.  S.  168,  23  L.  ed.  859. 

It  may  occur  that  in  a  suit  in  chancery,  where  there  are  several 
defendants,  some  of  whom  are  served  with  subpoena,  and  others 
by  publication,  lis  pendens  will  commence  in  the  same  cause  at 
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different  times  with  respect  to  different  parties  defendant  Again^ 
it  may  often  occur,  where  there  are  numerous  defendants,  that 
the  service  of  subpoena  upon  different  individual  defendants  may 
be  had  at  different  times,  and  that  from  various  causes  different 
publications  may  be  made  as  to  other  several  defendants,  and  it 
is  easy  to  suppose  a  case  where,  however  numerous  the  defend- 
ants  are,  the  commencement  of  lis  pendens  may  differ  as  to  each 
one  of  them.  This  often  leads  to  much  perplexity  in  the  investi- 
gation of  titles,  and  is  necessarily  attended  with  great  risks  to  the 
purchaser,  for  very  often  the  rights  of  parties  as  to  the  properly 
involved  in  litigation  may  depend  upon  the  ability  to  prove  the 
precise  time  at  which  process  was  served,  or  service  accepted. 
The  lapse  of  a  few  minutes,  or  at  most  a  few  hours,  with  refer- 
ence to  the  tijne  when  the  purchase  was  made,  may  often  be  con- 
clusive in  favor  of  or  against  the  purchase,  and  as  the  return  of 
the  officer  will  seldom  show  the  hour  or  minute  of  service,  and 
thus  there  will  be  no  record  evidence  upon  the  question,  the  rights- 
of  the  purchaser  will  be  made  necessarily  to  depend  upon  parol 
evidence.     Bennett,  Lis  Pendens,  §  53. 

The  doctrine  of  Us  pendens  rests  upon  principles  well  recog- 
nized as  vital  to  the  successful  administration  of  justice.  Wliere 
the  evidence  discloses  that  the  purchaser  of  any  part  of  the  mat- 
ter in  litigation  had  notice  of  the  pendency  of  the  action,  and 
the  object  of  the  suit  is  bound  by  the  result  of  such  suit,  it  would 
be  impossible,  as  I  apprehend,  to  mention  any  rule  of  law  which 
has  been  established  upon  higher  authority.  Chancellor  Kent 
in  Murray  v.  BaUoUj  1  Johns.  Ch.  576, 1  L.  ed.  252.  It  applies 
to  personal  as  well  as  real  property,  and  to  personal  property  of 
every  description.     MWutcheii  v.  Miller^  31  Miss.  83. 

To  a  mortgage;  Winchester  v.  Paine^  11  Ves.  Jr.  200. 

To  a  judgment;  Winchester  v.  Beavor^  3  Ves.  Jr.  314. 

To  paper;  KeUogg  v.  Fancher^  23  Wis.  21. 

To  furniture;  Scudder  v.  Van  Amhurgh^  4  Edw.  Ch.  30,  6 
L.  ed.  787. 

To  goods;    Hodden  v.  Spader^  20  Johns.  573. 

To  slaves;  McRary  v.  FrieSy  4  Jones,  Eq.  234;  Fletcher  v. 
Fen^ell,  9  Dana,  377. 

To  stock;  Leitch  v.  Wells,  48  Barb.  650. 

To  choses  in  action  and  securities;  Murra/y  v.  LyXburn^  2  Johns* 
Ch.  443,  1  L.  ed.  444. 
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§  402.  Exceptions  to  the  Rule.— The  only  recognized  excep- 
tion to  this  rule  is  from  necessity  and  the  interest  of  commerce, 
viz.:  The  case  of  negotiable  paper  existing  and  not  yet  due  when 
the  lis  pendens  is  brought.  Diamond  v.  Lawrence  County^  37 
Pa.  353;  Mims  v.  West,  38  Ga.  23;  Kieffer  v.  Ehler,  18  Pa.  391; 
Winston  v.  Westfeldt,  22  Ala.  761;  Stone  v.  FUiott,  11  Ohio  St.  260. 

Not  a  case  in  .the  books  can  be  found,  in  which  this  exception 
was  sustained,  where  the  paper  did  not  exist  at  the  time  when  the 
fiuit  was  brought,  and  where  the  suit  was  brought,  as  in  this  case, 
to  prevent  it  coming  into  existence. 

This  exception  to  a  rule  so  essential  to  justice  should  not  be 
•extended. 

This  rule  that  protects  the  decrees  of  court,  stands  upon  a  great 
public  policy,  which  forbids  that  it  should  be  frittered  away.  Gas- 
Mi  V.  Dv/rdin,  2  BaU  &  B.  167. 

The  doctrine  of  Us  pendens,  or  notice  by  reason  of  the  pendency 
of  a  suit,  is  not  applicable  and  is  not  applied  by  the  courts  to 
negotiable  instruments  and  securities  or  to  commercial  paper. 
Leitch  V.  Wells,  48  N.  T.  586;  Stone  v.  EUioU,  11  Ohio  St.  252; 
Keiffer  v.  Ehler,  18  Pa.  391;  2  Powell,  Mort.  618;  Durant  v. 
Iowa  County,  1  Woolw.  69. 

§  403.  Bule  in  United  States  Supreme  Court. — The  decisions 
of  the  Supreme  Court  of  the  United  States  have  been  in  con- 
formity with  the  weight  of  the  authorities  on  all  questions  involved 
in  the  law  of  lis  pendens.  In  the  case  of  Mechanic's  Bank  of 
Alexandria  v.  Seton,  26  U.  S.  1  Pet.  299,  7  L.  ed.  152,  decided 
in  1823,  the  doctrine  that  a  pendente  lite  purchaser  is  bound  by 
the  judgment  or  decree  which  may  be  entered  in  the  cause,  was 
fully  sustained.  In  MiOer  v.  Sherry,  69  U.  S.  2  Wall.  237,  17  L. 
-ed.  827,  they  held  that  a  bill  in  chancery  which  does  not  describe 
the  property  with  sufficient  definiteness  to  identify  it  would  not 
be  constructive  notice  of  the  lis  pendens,  and  the  lis  pendens 
•does  not  begin  until  service  upon  the  defendant  after  the  bill  is 
filed.  In  the  case  of  Lee  County  v.  Rogers,  they  held  that  the 
rule  of  Us  pendens  did  not  apply,  because  of  the  discontinuances 
which  had  occurred  in  the  cause.  In  the  case  of  Wa/rren  County 
V.  Mar<yy,  97  U.  S.  96,  24  L.  ed.  977,  decided  in  1877,  Mr.  Jus- 
tice  Bradley,  delivering  the  opinion  of  the  court,  went  into  a  very 
learned  and  elaborate  discussion  upon  the  whole  law  of  the  sub- 
ject of  lis  pendens.     The  learned  Justice  speaking  for  the  court, 


1054  LAW   OF   EVIDENCE   IN   CIVIL   CASES. 

refers  to  the  leading  case  of  Murray  v.  BaUou^  1  Johns.  Ch.  566^ 
1  L.  ed.  247,  and  concurs  with  the  conclusions  of  Chancellor  Kent 
in  respect  to  the  doctrine  of  lis  pendens^  as  elaborated  in  that  and 
other  celebrated  cases  decided  bj  that  learned  chancellor.  He- 
also  discussed  other  leading  cases  in  various  states  of  the  Union^ 
and  reached  the  conclusion  in  accord  with  all  the  authorities,  that 
the  rule  of  Us  pendens  does  not  apply  to  negotiable  paper,  and 
affirming  the  doctrine  of  the  law  of  lis  pendens  generally  upon  other 
questions.  This  case  of  Wa/rren  County  v.  Marcy  may  be  regarded 
as  a  leading  case  upon  this  branch  of  the  law  in  this  country. 

Again,  the  binding  nature  of  Us  pendens  upon  a  purchase,  pend* 
ing  the  suit,  was  declared  in  1883,  in  Whiteside  v.  HaseUon^  110 
U.  S.  296, 28  L.  ed.  152.  Finally,  in  the  case  of  Scotland  County  v. 
IliU,  112  U.  S.  183,  28  L.  ed.  692,  Chief  Justice  Waite,  delivering 
the  opinion  of  the  court,  declared  the  doctrine  as  sustained  by  the 
authorities  generally,  that  actual  notice  to  a  purchaser  of  county 
bonds  before  the  purchase,  of  their  invalidity,  or  an  injunction 
against  their  issuance  or  delivery,  would  have  the  effect  of  a  lis 
pendens  upon  the  purchase,  although  in  that  particular  case  the 
property  involved  was  negotiable  paper.  It  will  thus  be  seen  that 
the  decisions  of  the  Supreme  Court  of  the  United  States  are  in 
accord  with  the  general  doctrines  promulgated  by  other  courts^ 
upon  the  various  branches  of  the  law  of  lis  pendens. 

For  an  exhaustive  review  of  the  authorities  on  this  subject,  see 
note  by  Hon.  Robert  Desty,  appended  to  Murray  v.  JSaUoUy  1 
Johns.  Ch.  566,  1  L.  ed.  247.  The  note  in  question  cites  nearly 
80  authorities. 

§  404.  Effect  of  Filing  Notice.— Where  the  evidence  shows 
that  the  notice  of  the  pendency  of  action  was  duly  filed,  the  oper- 
ative influence  of  such  notice  is  presumed  to  have  had  effect,  but 
there  is  no  lis  pendens  which  will  imply  notice  to  purchasers 
untU  bill  filed  {Miller  v.  Kershaw,  1  Bail.  Eq.  481,  2a  Am.  De(^ 
185);  and  actual  service  of  subpoena  {JFowler  v.  Byrd,  Hemp.  214; 
Thorpe  V.  Dxinlap,  4  Heisk.  686;  Tate  v.  Jordan,  3  Abb.  Pr. 
394;  AUen  v.  Poole,  54  Miss.  333;  Bailey  v.  McCrinniss,  57  Mo. 
371;  Metcalf  v.  Smith,  40  Mo.  576;  Hadden  v.  Spader,  20  Johns. 
554;  Spencer  v.  Spencer,  9  E.  I.  162;  Che  ami  v.  Bennett,  96  111. 
522;  Hunt  v.  Haven,  52  N.  H.  173;  Griswold  v.  Miller,  15 
Barb.  522;  Hayden  v.  BucUin,  9  Paige,  512,  4  L.  ed.  796;  Rolh 
erts  V.  Jachson,  1  Wend.  485.    Distinguished,  Jackson  v.  Dicken^ 
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son.  15  Johns.  315.  See  AUen  v,  MandeviUe^  26  Miss.  399;  Dia- 
mond  V.  Lawrence  County^  37  Pa.  353;  Herrvngton  v.  Herring- 
touj  27  Mo.  560;  Murray  v.  Finsterj  2  Johns.  Ch.  155, 1  L.  ed. 
329;  Newman  v.  Cha/pma/n^  2  Eand.  93,  14  Am.  Dec.  774,  note; 
CamphelPa  Caae^  2  Bland,  Ch.  209,  20  Am.  Dec.  381,  note.  The 
doctrine  with  regard  to  purchasers^en^^Ti^  lite  is  that  a  Ue  pendens 
duly  prosecuted,  and  not  collusive,  is  notice  to  a  purchaser  so  a& 
to  aSect  and  bind  his  interest  by  the  decree;  and  that  lis  pendens 
begins  from  the  service  of  the  subpoena,  after  the  bill  is  filed. 
Skeel  V.  Spraker^  8  Paige,  189,  4  L.  ed.  395;  Hayden  v.  BtccJdiny 
9  Paige,  516,  4  L.  ed,  798;  Griffith  v.  Griffith,  Hoffm.  Ch.  159^ 
I  L.  ed.  1100. 

An  amended  lis  pendens,  filed  with  or  after  the  filing  of  an 
authorized  amended  summons  and  complaint,  is  effectual,  although 
the  filing  of  the  original  lis  pendens  was  irregular  and  inefiectuaL 
Daly  V.  BurcheUj  13  Abb.  Pr.  N.  S.  264,  Fancher,  J. 

§  405.  Personal  Property^  Application  to. — In  some  cases 
the  courts  have  intimated  grave  doubts  as  to  the  propriety  of 
applying  the  doctrine  of  Us  pendens  to  personal  property  of  any 
haracter.  These  have  originally  been  cases  where  the  property 
involved  has  fallen  within  the  conceded  exception  to  the  general 
rule;  and  the  decision  of  the  question  was  not  necessary,  or 
involved  in  the  disposition  of  the  particular  case.  Thus,  in  Wins- 
ton V,  Westfeldt,  22  Ala.  760,  and  where  the  property  involved 
was  commercial  paper,  which  is  generally  conceded  an  exception 
to  the  rule,  the  Supreme  Court  of  Alabama  went  beyond  the 
requirement  of  this  particular  case,  and  argued  that  Lord  Bacon's 
argument  can  only  be  properly  construed  to  apply  to  real  estate, 
contending  that  the  use  of  the  word  "conveyance,"  in  that  ordi- 
nance, necessarily  compels  that  conclusion.  To  sustain  this  posi- 
tion, the  court  in  that  case  cites  Powell  on  Mortgages,  in  saying: 
"  There  is.no  case  in  which  equity  has  determined  the  property  in 
goods  to  be  affected  by  means  of  a  lis  pendens,  when  possession  is 
the  principal  evidence  of  ownership,  or  of  personal  chattels." 

"  In  the  case  of  Chase  v.  Searles,  45  N.  H.  511,  the  Supreme 
Court  of  New  Hampshire  approved  the  general  conclusions  of  the 
court  in  Winston  v.  Westfeldt  The  New  Hampshire  case  was  a 
creditor's  bill  for  discovery  of  equitable  assets,  in  which  there  was 
no  receiver,  and  no  specific  allegations  as  to  particular  property. 
There  are  doubtless  other  cases  in  the  books,  where  a  doubt  is 
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cast  upon  the  propriety  of  applying  the  rule  of  lis  pendens  to 
chattel  property  of  any  character,  unless  the  property  is  in  the 
custody  of  the  court  in  some  way."    Bennett,  Lis  Pendens,  §  79. 

f .  Primary  Object  of  Rule. — It  should  always  be  borne  in 
mind  that  the  primary  object,  it  might  almost  be  said  the  sole 
object  to  be  attained  by  the  rule  lis  pendens^  is  to  make  it  pos- 
sible for  courts  to  execute  their  judgments  and  decrees.  As  is 
well  said  in  the  leading  case  of  Newman  v.  Chapman  (2  Rand. 
93):  "  It  is  founded  upon  the  necessity  of  such  a  rule,  in  order  to 
give  effect  to  the  proceedings  in  courts  of  justice.  Without  it 
the  administration  of  justice  might  in  all  cases  be  frustrated  by 
successive  alienations  of  the  property  which  was  the  subject  of 
litigation,  pending  the  suit,  so  that  every  judgment  and  decree 
could  be  rendered  abortive,  where  the  recovery  of  specific  prop- 
erty was  the  object." 

The  necessity  of  the  rule  is  inexorable,  tempered  by  little  or  no 
consideration  of  conscience,  because  a  relaxation  of  the  rule,  to 
avoid  harsh  applications  in  special  cases,  would  defeat  the  object 
of  the  rule  itself.  Within  certain  limits,  its  enforcement  is  as 
imperative  as  the  demands  of  military  necessity.  The  very  exist- 
ence and  perpetuation  of  the  courts  depends  upon  its  enforcement. 
Bennett,  Lis  Pendens,  §  14. 

Cham,ceUor  Kent  said  in  the  case  of  Murray  v.  BaUou,  1 
Johns.  Ch.  566,  1  L.  ed.  247 :  "  I  am  bound  to  apply  it  and  it  is 
not  in  my  power  to  dispense  with  it,  I  have  no  doubt  the  rule 
will  sometimes  operate  with  hardship  upon  the  purchaser  without 
actual  notice,  but  this  seems  to  be  one  of  the  cases  in  which  pri- 
vate mischief  must  yield  to  general  convenience." 

In  the  case  of  Haverly  v.  Alcotty  57  Iowa,  173,  the  Supreme 
Court  of  Iowa  has  decided  that  third  persons  are  charged  with 
notice  of  the  pendency  of  the  action  when  a  petition  has  been 
filed  by  the  clerk;  the  notice  of  the  pendency  of  an  action  is  im- 
ported by  the  filing  of  the  petition. 

In  an  action  against  a  railroad  company  where  its  road  is  situ- 
ated in  several  counties,  and  the  notice  is  not  tiled  in  any  of  them, 
the  lis  pendens  is  inoperative.  Cornell  v.  Utica  L  <&  E,  R,  Co. 
61  How.  Pr.  184. 

The  right  to  file  L*  absolute  in  all  cases  affecting  real  estate. 
MilU  V.  Bliss,  55  K  Y.  139. 

If  everyone  who  has  an  interest  or  claim  is  made  a  party,  tliere 
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can  be  no  objection  to  a  defective  lis  pendens^  for  no  one  is  preju- 
diced.    Tottm  V.  Stuyvesa/nty  3  Edw.  Oh.  500,  6  L.  ed,  740. 

§  407.  Eule  Groanded  in  Public  Policy.— The  theory  of  the 
rale  under  discussion  is,  that  while  a  suit  is  pending  there  is  to  be 
no  change  in  the  existing  state  of  things — -pendente  lite,  nihil 
imiovetmr,  [It  is  a  rule  of  public  policy  and  applicable  only  while  the 
action  is  pending.  As  soon  as  a  decree  is  rendered  it  ceases  to 
liave  operation.  The  true  theory  of  the  rule  is  expounded  in 
BeUarwy  v.  Sdbine,  1  DeG.  &  J.  566.  This  case,  which  was  con- 
sidered as  involving  a  question  of  the  highest  importance,  was  dis- 
cussed before  the  lord  chancellor  and  the  lord  justices  of  appeal. 
It  was  held  that  the  true  view  of  the  doctrine  of  Us  pendens  is  not 
that  it  is  a  notice  but  that  it  is  necessary  to  the  administration  of 
justice,  that  a  decision  of  the  court  in  a  suit  should  be  binding  not 
only  on  the  litigating  parties  but  also  on  those  who  derived  title 
from  them,  pendente  lite,  whether  with  notice  of  the  suit  or  not. 
The  object  of  the  rule  is  to  bring  litigation  to  an  end,  to  prevent 
new  suits,  the  introduction  of  new  parties  and  to  lead  the  ex- 
isting controversy  to  a  close.  So  in  Newman  v.  Chapma/n,  2 
Eand.  93,  it  was  held  that  the  doctrine  does  not  rest  upon  the  pre- 
sumption of  notice,  but  upon  grounds  of  public  policy.  Accord- 
ingly, after  judgment  rendered,  the  peculiar  doctrines  of  this 
branch  of  the  law  cannot  be  invoked.  The  leading  case  directly 
deciding  this  point  (which  is  involved  in  jBelldmy  v.  Sdbiney  supra) 
is  Worsley  v.  Sca/rborough,  3  Atk.  392.  Lord  Chancellor  Hard- 
wicke  there  said :  "  There  is  no  such  rule  in  this  court  that  a 
decree  made  here  shall  be  an  implied  notice  to  a  purchaser  after 
the  cause  is  ended,  but  it  is  the  pendency  of  the  suit  that  creates 
the  notice,  for,  as  it  is  a  transaction  in  a  sovereign  court  of  justice, 
it  is  supposed  all  people  are  attentive  to  what  passes  there,  and  it 
is  to  prevent  a  greater  mischief  that  would  arise  by  people's  pur- 
chasing a  right  under  litigation  and  then  in  contest."  This  course 
of  reasoning  must  be  understood  as  applying  to  a  final  decree. 
When  it  is  not  such  a  one  as  puts  a  conclusion  to  the  matter  in 
question,  that  it  is  still  such  a  suit  as  does  affect  people  with  notice 
of  what  is  doing.  In  Hi/oers  v.  Steel  (cited  by  Mr.  Cox  in  manu- 
script notes  to  1  Vem.  286)  it  is  stated  that  Lord  Hardwicke  held 
most  distinctly  that  decrees  are  not  notice.  So  in  Xinsman  v. 
Kmsnum,  1  Russ.  &  M.  617,  Zard  Lyndhurst  said :  "  It  is  not 
pretended  that  after  decree  and  before  execution  a  lis  pendens 
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could  any  longer  exist."  See  also  Gore  v.  Stacpoole^  1  Dow.  30. 
These  decisions  are  followed  in  Price  v.  WhiUj  1  Bail.  Eq.  244; 
Blake  v.  Seywa/rdy  1  Bail.  Eq.  208;  Turner  v.  CrebiUy  1  Ohio» 
372. 

There  is  a  dictum  in  3foneU  v.  Lawrence^  12  Johns.  521,  that 
aU  persons  may  be  bound  to  take  notice  of  decrees  in  chancery. 
This  remark  rests  on  a  dictum  in  SarreU  v.  Carpenter ^  2  P.  Wms. 
483,  which  has  been  discarded  by  recent  decisions  and  text-writ- 
ers. The  whole  matter  is  discussed  in  2  Sugden  on  Vendors  and 
Purchasers  (7th  Am.  ed.)  546.  The  dictum  in  Monell  v.  Laojo- 
renoe  is  directly  opposed  to  the  theory  of  the  subject  so  satisfac- 
torily  expounded  in  Bdlamy  v.  Sahvney  supra, 

§  406.  Lord  Bacon's  Expression  of  the  Rule. — The  other 
hypothesis  may  now  be  considered.  The  origin  of  this  branch  of 
the  law  it  is  now  difficult  to  determine.  It  was  in  full  recognition 
in  the  time  of  Lord  Bacon,  as  shown  by  the  twelfth  of  his  Ordi- 
nances for  the  Administration  of  Justice  in  the  Court  of  Chan- 
cery. The  rule  is  there  expressed  in  this  form :  "  No  decree 
bindeth  any  that  cometh  in  bona  fide  by  conveyance  from  the 
defendant  before  the  bill  exhibited,  and  is  made  no  party  either 
by  bill  or  order,  but  where  it  comes  in  pendente  lite^  and  while 
the  suit  is  in  full  prosecution,  and  without  any  color  of  allowance 
or  privity  of  the  court,  there  regularly  the  decree  bindeth."  The 
language  here  used  would  seem  to  indicate  that  this  was  an  estab- 
lished doctrine  to  which  Lord  Bacon  simply  gave  expression. 
The  word  "  conveyance  "  would  seem  to  show  that  it  was  a  rule 
applied  only  to  real  estate.  It  has  been  supposed  by  some  to  have 
been  derived  from  the  practice  in  real  actions  at  common  law,, 
closely  resembling  Lord  Bacon's  proposition. 

§  409.  Application  in  England. — ^An  examination  of  the 
English  reports  will  show  that  the  law  of  lis  pendens  has  only 
been  used  in  England  in  cases  involving  the  title  to  real  estate  or 
interests  therein.  It  is  said  by  an  accurate  writer,  Mr.  Powell,  in 
his  work  on  Mortgages,  that  "  there  is  no  case  in  which  equity  ha& 
held  the  property  of  goods  to  be  affected  by  reason  of  a  lis  pen- 
denSy  where  possession  is  the  principal  evidence  of  ownership,  a& 
of  personal  chattels.'*  2  Powell,  Mort.  (Rand's  Notes,  ed.  1828), 
618.  Lord  Eldon  doubted  the  application  of  the  doctrine  to  per- 
sonal property,  in  Jervis  v.  WhitCy  7  Ves.  Jr.  413,  and  twenty  yeara 
later,  in  Hood  v.  Aston^  I  Buss.  412. 
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§410.  Applieation  in  This  Country. — There  are,  however, 
cases  in  the  courts  of  this  country,  where  the  doctrines  of 
lis  pendens  have  been  applied  to  personal  property,  and  some 
even  to  personal  chattels.  Some  of  these  cases  are  cited.  Mur- 
ray V.  Lylhum^  2  Johns.  Ch.  441,  1  L.  ed.  440;  Scudder  v.  Van 
Amhurghy  4  Edw.  Ch.  29,  6  L.  ed.  787;  Boiling  v.  Carter ^  9  Ala. 
921;  Thome  v.  Southard^  2  Dana,  480;  WaUington  v.  Howley^  1 
Desaus.  Eq.  167;  Diamond  v.  Lawrence  Cownty^  37  Pa.  353. 

In  Murray  v.  LyUmm^  Chancellor  Kent  applied  the  doctrine 
to  the  case  of  a  contested  title  to  a  mortgage;  he  carefully  dis- 
tinguishes, in  his  opinion,  between  mortgages  and  other  securities 
in  trust  and  other  personalty.  He  says:  "If  he  (the  defaulting 
trustee)  possessed  cash,  as  the  proceeds  of  the  trust  estate,  or 
negotiable  paper  not  due,  or  perhaps  movable  property,  such  as 
horses,  cattle  and  grain,  I  am  not  prepared  to  say  the  rule  is  to  be 
carried  so  far  as  to  effect  such  sales.  The  safety  of  a  commercial 
dealing  would  require  a  limitation  of  the  rule.  But  bonds  and 
mortgages  are  not  the  subject  of  ordinary  commerce;  the  party 
was  dealing  with  a  subject  out  of  the  ordinary  course  of  traffic, 
and  always  understood  to  be  subject  to  equities,  and  there  can  be 
very  little  ground  for  complaint  of  hardship,  in  the  application  of 
the  general  doctrine  to  it." 

In  Scudder  v.  Yoai  Aniburgh  the  vice-chancellor  expresses  him- 
self as  "  inclined  to  the  view  "  that  the  doctrine  extends  to  the 
property  then  in  litigation,  furniture;  there  is,  however,  no  dis- 
cussion of  the  subject.  The  case  of  Boiling  v.  Carter  concerned 
the  title  to  slaves.  It  was  disposed  of  without  discussion.  The 
result  is  disapproved  in  a  later  case  in  the  same  court  ( Winston  v. 
Westfeldt^  22  Ala.  770),to  be  hereafter  considered.  In  Thorns  v. 
Southard  there  was  a  foreclosure  of  a  mortgage  on  a  steamboat. 
It  was  held  that  the  pendency  of  the  action  created  an  equitable 
lien  in  favor  of  the  mortgagee,  which  could  not  be  divested  by  & 
subsequent  levy  of  an  execution  in  favor  of  a  creditor.  WaUing- 
ton  V.  Hovoley  was  rested  on  the  untenable  ground  already  con- 
sidered, that  a  decree  is  notice  to  all  persons.  It  involved  the 
title  to  certificates  of  public  debt.  In  DiaDwnd  v.  Laiorence 
County  it  was  held  that  this  doctrine  extended  to  a  litigation 
concerning  the  title  to  county  bonds.  This  was  expressly  placed 
on  the  ground  that,  by  the  law  of  Pennsylvania,  county  bonds  are 
choses  in  action  and  not  commercial  paper.  Being  choses  in 
action,  the  rule  of  Chancellor  Kent,  in  Murray  v.  Lylhum^  was 
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followed,  and  the  pendency  of  the  suit  was  declared  to  be  notice 
to  all  mankind. 

§  411.  Confusion  in  Authorities.— There  are  other  authori- 
tieSy  on  the  other  hand,  casting  doubt  upon  the  whole  subject,  and 
particularly  denying  or  doubting  that  the  doctrine  of  lis  pendens 
can  be  extended  to  commercial  paper  not  due.  Winston  v.  West- 
fddt,  22  Ala.  770;  Stone  v.  EUiott,  11  Ohio  St.  252;  Howe  v.  HarU 
nesSy  11  Ohio  St.  449;  Lmdsley  v.  Diefendorf^  43  How.  Pr.  357; 
McLaurine  v.  Monroe^  30  Mo.  462.  Winston  v.  Westfddt  is  an 
early  and  leading  case  in  reference  to  this  distinction,  and  ex- 
pressly decides  that  the  rule  of  lis  pendens  cannot  be  extended  to 
negotiable  paper  not  due.  The  views  of  Goldthwaite,  «7I,  who 
pronounced  the  opinion  of  the  court,  are  very  satisfactory;  he 
said:  "  Negotiable  paper,  representing  as  it  does  in  ahnost  all 
civilized  nations  a  very  large  proportion  of  their  commercial  ope- 
I'ations,  and  serving  to  a  great  extent  as  the  representative  of 
money,  is  justly  a  favorite  of  the  law,  and  enjoys  immunities  and 
privileges  which  are  extended  to  no  other  contract.  The  tendency 
of  courts  has  been  to  uphold  this  description  of  paper  in  the  hands 
of  bona  fide  holders,  against  every  species  of  defense  which  might 
exist  as  between  the  original  parties.  The  credit  and  confidence 
due  to  it  must  be  impaired  if  the  buyer  were  required  to  examine 
the  courts  of  every  county  in  the  state  before  he  could  be  sure  of 
his  purchase,  and  such  would  necessarily  be  the  case  if  the  doc- 
trine of  lis  pendens  applied  to  it  There  are  no  adjudications  to 
force  us  to  this  extremity.  The  strongest  considerations  of  public 
policy  seem  to  forbid  the  extension  of  the  rule  to  money  or  bank 
bills,  and  we  think  that  commercial  paper,  as  the  representative 
of  money,  stands  on  the  same  footing."  The  case  of  Jeffres  v. 
Cochrome^  48  N.  Y.  671,  is  not  opposed  to  these  views.  The  note 
that  was  transferred  in  that  case  pendente  lite  was  sold  to  an 
attorney,  with  actual  notice  of  the  pendency  of  an  action  concern- 
ing its  ownership.  He  was  properly  held  bound  by  the  judgment. 
JloXbrodk  v.  New  Jersey  Zin^  Co.  57  N,  T.  616. 


CHAPTEE  XLIII. 

MALICIOUS  PROSECUTION. 

§  412.  General  Principles,  Burden  of  Proof. 
413.    Various  Matters  that  May  be  Shotvn. 

§  4:12.  General  Principles^  Burden  of  Proof. — In  actions  of 
this  nature  the  arnts  probandi  is  always  upon  the  plaintiff,  and 
mere  failure  of  the  prosecution  does  not  establish  a  want  of  prob- 
able cause;  plaintiff  having  alleged  malice,  must  show  it.  Dietz 
V.  LomgjiU,  63  Pa.  234;  McKown  v.  Hunter,  30  N.  Y.  625;  Fri/W' 
man  v.  Smith,  Litt.  Sel.  Cas.  7;  Thavle  v.  Krekeler,  81  N.  Y.  428; 
Sappvrigton  v.  Watson,  50  Mo.  83;  Levy  v.  Bramjian,  39  Cal.  485; 
FUcMnger  v.  Wagner,  46  Md.  581;  PurceU  v.  Ma/mamara,  9 
East,  361;  Israel  v.  Brooks,  23  111.  675;  Besson  v.  8outha/rd,  10 
N.  Y.  336;  Boyd  v.  Cross,  35  Md.  194;  M<yrtm  v.  Towng,  65  Me. 
24,  92  Am.  Dec.  565;  and  slight  evidence  held  insufficient  in 
Miichinson  v.  Cross,  58  111.  366;  and  sufficient  in  Williams  v. 
Vanmeter,  8  Mo.  339;  Boyd  v.  Cross,  35  Md.  194;  M^Cormich 
V.  Sisson,  7  Cow.  715;  Calef  v.  Thomas,  81  lU.  478;  Eeyne  v. 
jSZair,  62  K  Y.  19;  6?e?(?rf  v.  French,  115  Mass.  201;  Wilkinson 
V.  Arnold,  11  Ind.  45;  ^?n^  v.  Snider,  69  111.  376;  Thompson  v. 
Lu/ndey,  50  How.  Pr.  105;  7%ai^Z<?  v.  KreTcder,  81  N.  Y.  428; 
Sutton  V.  Anderson,  103  Pa.  151;  McFa/rland  v.  TT^wAJt^rTi,  14 
lU.  App.  369;  Stewa/rt  v.  CtoZ^,  46  Ala.  646;  Palmar  v.  Richard- 
son, 70  111.  544;  Davie  v.  TTwA^,  72  111.  262;  Ganea  v.  Southern 
Pac.  R.  Co.  51  Cal.  140. 

§413.  Various  Matters  tliat  May  be  Shown. —  Evidence 
tending  to  show  defendant's  activity  and  forwardness  in  causing 
the  publication  of  the  fact  of  plaintiff's  arrest  upon  a  criminal 
charge  is  proper,  in  action  for  maUcious  prosecution,  upon  the 
issue  of  defendant's  malice.    Smith  v.  Mahen,  42  Minn.  516. 

Evidence  that  no  previous  demand  was  ever  made  for  a  debt 
before  instituting  a  prosecution  therefor  in  which  the  debtor  was 
arrested,  is  admissible  to  show  malice  in  instituting  the  prosecu- 
tion.    Tucker  v.  WUkins,  105  N.  C.  272. 

Although  mere  expressions  of  dislike  or  ill  will  by  any  towards 
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another,  unaccompanied  by  acts,  do  not  constitute  malice,  yet 
where  an  act  has  been  done,  as  by  institating  a  prosecution,  such 
expressions  become  relevant  upon  the  question  of  malice.  Thurs- 
ton V.  Wright,  77  Mich.  96. 

Plaintiff  in  an  action  for  malicious  prosecution  has  the  burden 
of  showing  malice  and  lack  of  probable  cause.  Cheever  v.  Sweet, 
151  Mass.  186. 

To  maintain  an  action  for  this  injury,  the  plaintiff  must  prove 
(1)  that  he  has  been  prosecuted  by  the  defendant,  either  crimin- 
ally or  in  a  civil  suit,  and  that  the  prosecution  is  at  an  end;  (2) 
that  it  was  instituted  maliciously,  and  without  probable  cause; 
(3)  that  he  has  thereby  sustained  damage.  It  is  not  necessary 
that  the  whole  proceedings  be  utterly  groundless;  for  if  ground- 
less charges  are  maliciously  and  without  probable  cause  coupled 
with  others  which  are  well  founded,  they  are  not  on  that  account 
the  less  injurious,  and  therefore  constitute  a  valid  cause  of  action. 
Reed  v.  Taylor,  4  Taunt.  616;  BucTdeij  v.  Wood,  4  Coke,  14; 
Pierce  v.  Thompson,  6  Pick.  193;  Stone  v.  Crocker,  24  Pick.  81. 
Xor  is  the  form  of  the  prosecution  material;  the  gravamen  being, 
that  the  plaintiff  has  improperly  been  made  the  subject  of  legal 
process  to  his  damage.  Cotterell  v.  Jones,  7  Eng.  L.  &  Eq.  475; 
Barron  v.  Mason,  31  Vt.  198;  2  Greenl.  Ev.  (14th  ed.)  §  449. 

The  good  faith  of  the  defendant  in  the  prosecution  of  the 
plaintiff  may  be  shown  not  only  to  rebut  the  presumption  of 
malice  and  to  show  probable  cause,  but  also  in  mitigation  of  dam- 
ages. Thus  it  is  competent  for  the  defendant  to  prove  that  he 
acted  under'  the  advice  of  counsel,  obtained  in  good  faith,  upon  a 
statement  of  the  facts  of  the  case.  Griffin  v.  Chubb,  7  Tex.  603, 
58  Am.  Dec.  85;  UaU  v.  Stiydam,  6  Barb.  83;  Jackson  v.  Mather, 
7  Cow.  301;  Ames  v.  Rathbun,  55  Barb.  194;  Fisher  v.  Forres- 
ter, 33  Pa.  501;  Center  w.  Spring,  2  Iowa,  393;  Wicker  v.  Hotch- 
kiss,  62  111.  107,  14  Am.  Rep.  75;  Calef  v.  Thomas,  81  111.  478; 
Potter  V.  Seale,  8  Cal.  217.  To  make  this  evidence  competent  it 
must  generally  be  made  to  appear  that  the  defendant  communi- 
cated to  a  regular  hcensed  attorney  and  counselor  at  law,  all  the 
facts  which  he  knew,  or  by  reasonable  diligence  could  have 
known,  relating  to  the  subject  matter  of  the  charge.  Thompsmi 
V.  LumUy,  50  How.  Pr.  105:  Cooper  v.  Utterbach,  37  Md.  282; 
Ross  V.  Innis,  26  111.  259;  Hill  v.  Palm,  38  Mo.  13;  Sharps  v, 
Johnston,  59  Mo.  557;  4  Field,  Lawyer's  Briefs,  §  646. 

The  existence  of  a  want  of  probable  cause  is,  as  we  have  seen« 
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essential  to  every  suit  for  a  malicious  prosecution.  Both  that  and 
malice  must  concur.  Malice,  if  it  is  admitted,  may  be  inferred 
by  the  jury  from  want  of  probable  cause,  but  the  want  of  that 
cannot  be  inferred  from  any  degree  of  even  express  malice.  Sut- 
ton V.  Johnstone^  1  T.  R.  493;  Fo%hay  v.  Ferguson^  2  Denio,  617; 
Murray  v.  Long^  1  Wend.  140;  Wood  v.  Weir^  5  B.  Mon.  544. 
It  is  true  that  what  amounts  to  probable  cause  is  a  question  of 
law  in  a  very  important  sense.  In  the  celebrated  case  of  Sutton 
V.  Johnstoney  the  rule  was  thus  laid  down:  "The  question  of 
probable  cause  is  a  mixed  question  of  law  and  of  fact.  Whether 
the  circumstances  alleged  to  show  it  probable  are  true,  and  existed, 
is  a  matter  of  fact;  but  whether,  supposing  them  to  be  true,  they 
-amount  to  a  probable  cause  is  a  question  of  law."  This  is  the 
doctrine  generally  adopted.  McCormick  v.  Siason^  7  Cow.  715; 
Be^on  V.  SoutJiard^  10  N.  Y.  236;  StewaH  v.  Sonnebom,  98  U. 
S.  187,  25  L.  ed.  116. 

To  maintain  an  action  for  a  malicious  prosecution,  two  essential 
elements  mifst  concur — malice,  and  a  want  of  probable  cause.  The 
inference  of  malice  may  be  drawn  from  a  want  of  probable  cause; 
but  such  inference  is  subject  to  be  rebutted  by  proof  that  the 
prosecutor,  though  not  able  to  show  probable  cause,  instituted  the 
prosecution  under  an  honest  belief  that  the  plaintiff  was  guilty  of 
the  offense  charged;  provided  such  belief  is  founded  on  facts  and 
circumstances,  which  would  produce  in  the  mind  of  a  reasonable 
iind  prudent  man  such  serious  suspicion  of  the  plaintiff's  guilt  as 
to  repel  the  idea  that  the  prosecutor  was  actuated  by  malice. 
Such  is  the  settled  rule.  McZeod  v.  McZeod,  73  Ala.  42;  Luns- 
ford  V.  Dietrich,  86  Ala.  250;  1  Hill.  Torts,  416,  430;  Ifiller 
V.  MilZigany  48  Barb.  36;  Johnstone  v.  Sutton,  1  T.  R.  510;  Baldr 
win  V.  Weed,  17  Wend.  227;  Bacon  v.  Tawne,  4  Cush.  238; 
Scanldn  v.  Cowley,  2  Hilt.  489;  McKovm  v.  Hunter,  30  N.  T. 
625;  Carl  v.  Ayer%,  53  N.  Y.  17. 

Whether  the  acts  proved  establish  a  want  of  probable  cause  is 
A  question  of  law  for  the  court  to  decide.  Burlingame  v.  Bur- 
Ivagam^,  8  Cow.  141;  Mv/rray  v.  Long,  1  Wend.  141;  Baldwin 
V.  Weed,  17  Wend.  224;  Bulkeley  v.  Smith,  2  Duer,  262;  Stone  v. 
Crocker,  24  Pick.  81;  Johnstone  v.  Sutton,  1  T.  R.  545. 


CHAPTER  XLIV. 

MALPRACTICE. 

§  414.  The  Term  Defined. 

415.*  The  Right  to  Inspect. 

416.  Relation  to  Right  of  Discovery. 

417.  Reportorial  Note. 

418.  Conclusions  of  the  Iowa  Supreme  Court. 

419.  Recent  Federal  Court  Decision. 

420.  Review  of  the  Authorities. 

§  414.  The  Term  Defined. — ^Malpractice  is  defined  as  the  nn- 
skillful  treatment  by  a  physician  or  surgeon,  in  consequence  of 
which  the  patient  is  injured  more  or  less  seriously,  perhaps  per- 
manently. 

Spoken  of  as  ignorant,  negligent,  or  willf  uL 

Some  authorities  hold  that  the  offense,  however  occasioned,  is 
a  misdemeanor;  it  implies  a  violation  of  confidence.  See  S- 
Chitty,  Grim.  L.  863;  2  Euss.  Crimes,  277;  Com.  v.  Thompson^  6 
Mass.  134;  Rice  v.  State^  8  Mo.  561;  Rex  v.  Yam,  ButchsU^  3  Car. 
&  P.  629;  jff«p  V.  LoTig^  4  Car.  <&  P.  423;  Anderson,  Law  Diet. 
tille  "Malpractice." 

The  term  is  particularly  applied  to  the  neglect  or  unskillful  man- 
agement of  a  physician,  surgeon  or  apothecary.    3  Bl.  Com.  122. 

When  a  physician  or  surgeon  takes  the  charge  of  a  patient,  he 
assumes  an  implied  obligation  to  treat  the  case  with  reasonable 
diligence,  carefulness  and  skill.  It  is,  however,  the  duty  of  the 
patient  to  submit  to  the  treatment  prescribed,  and  to  follow  the. 
directions  given,  provided  they  should  be  such  as  a  physician  of 
ordinary  skill  would  adopt  or  sanction.  Potter  v.  TTorw^,  91 
Pa.  362,  36  Am.  Eep.  668. 

The  surgical  statistics  of  Malgaigue,  Lawrie,  Simpson,  Phillips- 
and  others,  show  that  nearly  one  half  of  the  patients  in  the  severer 
forms  of  amputation  die;  thus  completely  showing  the  great  sever- 
ity and  danger  of  the  operation,  connected,  as  it  is,  with  orig- 
inal disease,  or  shock  to  the  general  system.  So  valuable  is  a  leg 
or  arm  to  its  possessor,  that  all  the  circumstances  attending  its 
loss  are  always  critically,  and  often  savagely  reviewed,  as  soon  as* 
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relief  from  pain  and  danger  will  permit;  and  in  proportion  to  the 
consequences  involved,  is  the  subsequent  danger  of  trouble  to 
the  surgeon.  Amputations  are  now  much  less  frequent  than 
formerly,  and  the  true  surgeon  is  beginning  to  understand  that 
there  is  more  honor  and  skill  displayed  in  saving  a  limb  than  in 
cutting  it  off.  He  is  impressed  with  the  fact  that  the  dismem- 
berment of  a  limb  is  his  last  resource,  and  an  evidence  of  his 
weakness,  his  inability,  by  the  resources  of  hie  art,  to  save  it.  El- 
well,  Malpractice,  Med.  Ev.  and  Insanity,  57. 

The  change  that  has  taken  place  on  this  subject,  and  the  true 
doctrine  at  present,  is  so  clearly  and  truly  set  forth  by  a  very 
eminent  surgeon  of  England  (Mr.  Skey),  we  quote  what  he  has 
to  say  upon  the  subject.  He  says:  "Strange  is  it,  that  this  power 
of  mutilating  the  human  form,  of  incapacitating  the  individual 
for  a  large  number  of  the  duties  of  life,  and  of  estranging  him 
from  former  occupations,  which,  in  some  form  or  other,  alienates 
him  from  the  society,  from  the  amusements,  at  least  from  the 
pursuits  of  his  fellow-men,  should  be  classed  among  the  most 
triumphant  deeds  of  the  operating  surgeon,  while  it  practically 
illustrates,  at  the  expense  of  his  patient,  the  poverty  and  the  in- 
competency of  his  art.  There  is  no  operation  in  the  whole  range 
of  surgery,  compared  to  that  of  amputation,  that  should  clauii 
the  previous  exercise  of  an  equal  amount  of  skill,  of  patience,  or 
the  decision  on  what  demands  so  large  an  amount  of  conscien- 
tiousness. The  most  experienced  are  yet  students.  As  years 
roll  on,  cases  of  improvement  occur  in  our  history,  which  teach 
UB  that  the  advanced  knowledge  of  this  year  would  have  ren- 
dered unnecessary  the  operation  of  the  last.  Within  my  own  re- 
collection, the  operating  theater  of  St.  Bartholomew's  Hospital 
was  the  scene  of  weekly  mutilations  of  the  frame  by  the  knife, 
while,  at  the  present  day,  a  little  more  than  a  quarter  of  a  cen- 
tury, such  operations  are  reduced  to  less  than  half  of  their  former 
number.    IHd. 

"In  the  advance  of  scientific  knowledge,  in  the  increased  power 
of  contending  against  disease,  in  a  fuller  reliance  on  nature's 
power  and  disposition  to  cure  it;  in  other  words,  in  a  higher 
classed  surgery;  and  I  may  add,  in  an  advanced  sympathy  with 
the  sufferings  of  humanity,  and  not  the  least  in  this  category,  is 
the  newly  acquired  rank  of  curative  surgery,  which  has  all  but 
exploded  the  false  eclat  incidental  to  the  functions  of  the  operat- 
ing surgeon,  recklessly  resorted  to  on  all  occasions,  having  a  show 
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•of  reason.  The  most  discreditable  operation  in  surgery  is  an  am- 
putation. It  might  ahnost  be  expected  that  dexterity  in  its  per- 
formance implies  a  frequent,  and  if  so,  an  unnecessary  resort  to 
it.  The  important  fact  should  be  ever  kept  in  mind,  that  there 
is  no  uniform  standard  of  curative  power;  a  limb  that  is  am- 
putated in  one  institution  is  preserved  in  another.  Experience 
in  the  treatment  of  disease,  greater  care,  a  patient  watchfulness, 
a  high-minded  humanity,  which  identifies  the  sufferings  of  others 
with  our  own,  these  are  the  resources  of  the  first-rate  surgeon, 
And  the  safeguard  of  the  patient."    Ibid. 

§  415.  Bight  to  Inspect. — ^Where,  in  an  action  for  malpractice 
■against  a  surgeon  to  recover  damages  for  want  of  skill  in  the  per- 
formance of  an  operation,  he,  applying  to  the  court  by  verified 
petition,  demanded  that  the  party  plaintiflE  appear  before  the  court 
■and  submit  the  injuries  complained  of  to  the  personal  inspection 
of  the  court  and  to  such  other  surgical  experts  as  might  be  named, 
it  was  held,  that  the  court  possessed  the  inherent  power  in  an 
Application  of  this  character  to  direct  the  discovery,  and  an  order 
was  accordingly  entered,  directing  such  examination  of  the  per- 
son alleged  to  be  injured.  Walsh  v.  Sayre^  62  How.  Pr.  334.  (See 
§  416,  post) 

§  416.  Relation  to  Bight  of  Discovery, — Commenting  upon 
the  principle  above  established,  the  opinion  in  the  case  last  cited 
proceeds  as  follows: 

"  Courts  of  equity,  in  compelling  discovery,  proceeded  on  the 
principle  that  it  was  against  conscience  that  a  party  to  a  litigation 
having  knowledge,  or  the  means  by  which  knowledge  could  be 
obtained,  of  facts  material  to  the  litigation,  should  obtain  an 
Advantage  to  himself  to  the  sacrifice  of  the  development  of  truth, 
And  consequent  working  of  injustice  by  withholding  and  conceal- 
ing such  knowledge  and  means. 

"  Upon  this  principle  a  discovery  of  books,  papers  and  docu- 
ments is  ordered. 

"  The  principle  clearly  covers  and  authorizes  the  compulsory 
'discovery,  in  a  proper  case,  of  things  or  substances  other  than 
books,  papers,  etc. 

"  It  can  readily  be  perceived  that,  although  the  cases  would  be 
rare  where  the  discovery  of  anything  or  substance  other  than 
books,  etc.,  would  be  required  or  proper  to  be  ordered,  yet  cases 
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«ometime8  do  occur,  and  this  is  one,  where  such  discovery  is  both 
requisite  and  proper. 

"  I  am  aware  there  is  no  recorded  case  of  an  application  for  any 
«uch  discovery  having  been  granted;  but,  at  the  same  time,  there 
is  no  recorded  case  of  any  such  application  having  been  denied. 
It  is  probable  no  such  application  was  ever  made.  The  reason 
why  it  never  was  cannot  be  known,  but  many  may  be  conjectured. 
Among  them,  that  people  are  always  timorous  of  taking  the  initi- 
ative, especially  if  the  step  is  likely  to  subject  them  to  large 
expense,  as  a  suit  in  chancery  would;  therefore,  a  case  of  urgent, 
-almost  absolute  necessity  is  requisite  to  set  them  in  motion.  It 
is  probable  that  no  case  of  sufficient  urgency  to  overcome  this 
timorousness  occurred.  Again,  at  the  time  of  the  commencement 
•of  the  action  at  law,  the  subject  of  which  inspection  is  desired 
may  either  have  been  lost,  destroyed,  used  up,  or  passed  out  of 
the  control  of  the  party,  or  have  become  so  changed  by  natural  or 
-artificial  causes,  as  that  an  inspection  would  be  of  no  benefit. 
Again,  as  a  suit  in  chancery  was  of  considerable  duration,  the  sub- 
ject would,  in  all  probability,  have  become  so  changed  from  nat- 
ural causes  that  an  inspection,  when  ordered,  would  be  of  no 
avail.  Again,  in  a  large  proportion  of  cases  it  may  have  been 
<3on8idered  that  the  benefit  to  be  derived  would  not  be  adequate 
to  the  expense. 

"  A  motion  similar  to  the  present  obviates  all  these  objections 
'except  the  second;  for  the  principle  being  now  estj,blished,  it  will 
require  but  a  few  days  to  adjudicate  on  any  particular  motion, 
and  the  expense  is  but  trifling. 

"Nor  have  I  overlooked  the  fact  that  the  court  of  chancery 
established  many  rules  for  its  guidance  in  granting  and  refusing 
a  discovery  asked  for;  but  none  of  these  rules  are  antagonistic  to 
granting  this  motion. 

"  The  fact  that  the  discovery  asked  is  of  a  portion  of  the  body 
at  first  disposes  the  mind  to  regard  it  unfavorably,  on  the  ground 
of  delicacy.  But  it  is  not  the  first  case  in  which  such  an  examin- 
ation has  been  had,  as  witness:  Cases  of  Mayhem,  3  Bl.  Com. 
p.  333;  Deoeribagh  v.  Deveribagh^  5  Paige,  554, 3  L.  ed.  826;  Cases 
of  Divorce  for  Impotency,  1  Beck,  Med.  Jur.  pp.  116-125; 
Cases  of  Alleged  Pregnancy,  Beck,  Med.  Jur.  pp.  204,  205. 

"  Upon  an  examination  conducted  under  the  authority  of  the 
•court  there  can  be  no  imdue  exposure. 

"  I  conclude  that  the  court  has  the  power  on  this  application  to 
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order  an  examination,  and  that  this  is  a  proper  case  in  which  to 
exercise  it." 

§  4:17.  Beportorial  Note. — ^A  reportorial  note  to  the  case  above 
quoted  offers  the  following  explanation: 

"The  above  opinion,  though  rendered  some  time  since,  having 
come  to  us  with  an  urgent  request  by  several  prominent  members- 
of  the  bar  that  we  should  publish  the  same,  and  after  a  careful 
examination  of  the  points  decided,  we  can  only  say  that  we  deem 
it  of  suflScient  importance  to  give  it  place.  The  cases  are  quite 
scarce  upon  the  question.  We  find  only:  Andrews,  Trials,  41;. 
People  V.  McCoy^  45  How.  Pr.  216;  Com.  v.  TwUchell^  1  Brewst. 
561;  StaU  v.  Garrett^  71  N.  C.  85;  Staie  v.  Jacobs^  5  Jones,  L. 
259.  Tljese  are  all  criminal  cases,  and  are  quite  conflicting.  We 
only  wonder  that  the  opinion  upon  the  point  in  this  case  has^ 
never  found  its  way  into  the  reports  before,  as,  so  far  as  we  can 
discover,  it  is  8ui  generis.^^ 

%  418.  Conclusions  of  the  Iowa  Supreme  Court. — ^A  novel 
and  interesting  case  illustrative  of  this  subject  is  reported  in  vol- 
ume 19  of  the  Albany  Law  Journal.  The  decision  is  by  the 
Supreme  Court  of  Iowa,  and  the  language  that  of  Mr.  Justice  Beck. 

Whoever  is  a  party  to  an  action  in  a  court,  whether  a  natural 
person  or  a  corporation,  has  a  right  to  demand  therein  the  admin- 
istration of  exact  justice.  This  right  can  only  be  secured  and 
fully  respected  by  obtaining  the  full  and  exact  truth  touching  all 
matters  in  issue  in  the  action.  If  truth  be  hidden,  injustice  will 
be  done.  The  right  of  the  suitor,  then,  to  demand  the  whole 
truth  is  unquestioned;  it  is  the  correlative  of  the  right  to  exact 
justice.  It  is  true,  indeed,  that  on  account  of  the  imperfections- 
incident  to  human  nature  perfect  truth  may  not  always  be  attained,, 
and  it  is  well  understood  that  exact  justice  cannot,  because  of  the 
inability  of  courts  to  obtain  truth  in  entire  fullness,  be  always- 
administered.  We  are  often  compelled  to  accept  approximate 
justice  as  the  best  the  courts  can  do  in  the  administration  of  the 
law.  But  while  the  law  is  satisfied  with  approximate  justice 
where  exact  justice  cannot  be  attained,  the  courts  should  recog- 
nize no  rules  which  stop  at  the  first  when  the  second  is  in  reach. 
Those  rules,  too,  which  lead  nearer  the  first,  should  be  adopted  in 
preference  to  others  which  end  at  points  more  remote.  This  doc- 
trine lies  at  the  foundation  of  the  rules  of  evidence,  though  it 
must  be  confessed  that  the  superstructure  does  not  always  fully 
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conform  thereto.  Great  progress,  however,  in  a  comparatively 
recent  period  has  been  made,  by  legislation  and  judicial  decisions 
in  the  work  of  conforming  the  system  of  evidence,  to  this  germ- 
inal principle.  The  most  notable  of  the  steps  in  this  progress  is 
the  abrogation  of  the  rule  which  precluded  parties  to  actions  from 
giving  testimony  therein.  This  rule,  however,  was  mistakenly 
supposed  to  be  in  harmony  with  the  principle  just  stated.  It  is 
believed  that  the  interest  of  parties  to  actions  would  cause  them, 
as  witnesses,  to  pervert  the  truth  or  conceal  it.  But  when  it  is 
discovered  that,  as  a  rule,  this  was  an  erroneous  conclusion,  legis- 
lation was  invoked  enabling  parties  to  testify.  The  wisdom  of 
the  change  has  been  fully  vindicated  by  experience.  Schroeder 
V.  Chicago^  JS.  I.  <&  P.  R.  Co.  47  Iowa,  375. 

The  argument  above  outlined  is  plausibly  presented  but  is 
directly  and  successfully  antagonized  by  the  case  of  Union  Pac, 
R.  Co.  V.  Botsford,  140  U.  S.  250,  35  L.  ed.  734,  just  decided  by 
the  United  States  Supreme  Court.  This  opinion  will  be  found 
reported  in  full  in  the  succeeding  chapter  on  "  Negligence,"  and 
Mr.  Justice  Gray,  with  a  majority  of  his  associates,  reach  conclu- 
sions directly  opposed  to  that  of  Mr.  JvMice  Beck. 

The  exhibition  by  plaintiff  to  the  jury  of  an  injured  shoulder 
may  be  permitted  in  an  action  for  damages  caused  by  the  unskill- 
ful treatment  of  a  physician.  Hess  v.  Lowrey^  7  L.  R.  A.  90,  122 
Ind.  225. 

A  personal  examination  by  physicians  or  matrons  skilled  in 
such  matters,  may  be  ordered  in  an  action  for  divorce  brought 
upon  the  ground  of  physical  incapacity  and  malformation.  Anon- 
ymous, 7  L.  R.  A.  425,  89  Ala.  291. 

It  is  within  the  discretion  of  the  trial  court  to  require  plaintiff 
suing  for  a  physical  injury,  to  submit  to  an  examination  by  com- 
petent physicians,  to  ascertain  the  nature,  extent  and  probable 
duration  of  the  injury.  Richmond  <&  D.  R.  Co.  v.  Childresa^  3 
L.  R.  A.  808,  and  note,  82  Ga.  719. 

§  419.  Recent  Federal  Court  Decision.  —  It  has  been 
argued  that  the  plaintiff  in  an  action  for  personal  injury 
may  be  permitted  by  the  court,  as  in  Mulhado  v.  Brooklyn  City 
R.  Co.  30  N.  Y.  370,  to  exhibit  his  wounds  to  the  jury  in  order  to 
show  their  nature  and  extent,  and  to  enable  a  surgeon  to  testify 
on  that  subject,  and  therefore  may  be  required  by  the  court  to  do 
the  same  thing,  for  the  same  purpose,  upon  the  motion  of  tlio 
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defendant.  But  the  answer  to  this  is  that  anyone  may  expose* 
his  body,  if  he  chooses,  with  a  due  regard  to  decency,  and  with 
the  permission  of  the  court;  but  that  he  cannot  be  compelled  to- 
do  so,  in  a  civil  action,  without  his  consent.  If  he  unreasonablv 
refuses  to  show  his  injuries,  when  asked  to  do  so,  that  fact  may 
be  considered  by  the  jury  as  bearing  on  his  good  faith,  as  in  any 
other  case  of  a  party  declining  to  produce  the  best  evidence  in  his- 
power.  Clifton  v.  United  States^  45  XT.  S.  4  How.  242, 11  L.  ed. 
957;  Bryant  v.  StUweU^  24  Pa.  314;  Turquand  v.  Strand  Union^ 
8  Dowl.  P.  C.  201,  4  Jur.  74.  In  this  country,  the  earliest  in- 
stance of  an  order  for  the  inspection  of  the  body  of  the  plaintiff 
in  an  action  for  a  personal  injury  appears  to  have  been  in  1868,. 
by  a  judge  of  the  superior  court  of  the  city  of  New  York  in 
Walsh  V.  Sayre^  52  How.  Pr.  334,  since  overruled  by  decisions  in 
general  term  in  the  same  State.  Roberts  v.  Ogdenshurgh  <&  Z.  C 
E.  Co,  29  Hun,  154;  Newna/n  v.  Third  Ave.  B.  Co,  18  Jones  & 
S.  412;  McSwyny  v.  Broadway  <&  S,  A,  B.  Co,  7  N.  Y.  Supp. 
456.  And  the  power  to  make  such  an  order  was  peremptorily 
denied  in  1873  by  the  Supreme  Court  of  Illinois.  Parker  y.  Ens- 
low,  102  111.  272;  Loyd  v.  Hannibal  <&  St.  J.  B.  Co.  53  Mo.  609;. 
Within  the  last  fifteen  years,  indeqd,  as  appears  by  the  cases  cited  in 
the  brief  of  the  plaintiff  in  error,  a  practice  to  grant  such  orders 
has  prevailed  in  the  courts  of  several  of  the  western  and  southern 
states,  following  the  lead  of  the  Supreme  Court  of  Iowa  in  a  case 
decided  in  1877, 

The  consideration  due  to  the  decisions  of  those  courts  has- 
induced  us  fully  to  examine,  as  we  have  done  above,  the  pre- 
cedents and  analogies  on  which  they  rely.  Upon  mature  advise- 
ment, we  retain  our  original  opinion  that  such  an  order  has  no- 
warrant  of  law.  In  the  State  of  Indiana,  the  question  appears 
not  to  be  settled.  The  opinions  of  its  highest  courts  are  conflict- 
ing and  indecisive.  Kern  v.  Bridwell,  119  Ind.  226,  229;  Bess 
V.  Zowrey^  7  L.  E.  A.  90,  122  Ind.  225,  233;  Terre  Bdute  <6  I. 
B.  Co.  V.  Brunker  (Ind.)  26  N.  E.  Eep.  178.  And  the  only 
statute  which  could  be  supposed  to  bear  upon  the  question  simply 
authorizes  the  court  to  order  a  view  of  real  or  personal  property 
which  is  the  subject  of  Utigation,  or  of  the  place  in  which  any  ma- 
terial fact  occurred.     Rev.  St.  Ind.  1881,  chap.  2,  §  538. 

But  this  is  not  a  question  which  is  governed  by  the  law  or 
practice  of  the  State  in  which  the  trial  is  had.  It  depends  upon 
the  power  of  the  national  courts,  under  the  Constitution  and  laws* 
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of  the  United  States.  The  Constitution,  in  the  Seventh  Aniend-^ 
ment,  declares  that  in  all  suits  at  common  law,  where  the  value  in 
controversy  shall  exceed  $20,  trial  by  jury  shall  be  presei^ved. 
Congress  has  enacted  that  "  the  mode  of  proof  in  the  trial  of 
action  at  common  law  shall  be  by  oral  testimony  and  examination 
of  witnesses  in  open  court,  except  as  hereinafter  provided,"  and  has- 
then  made  special  provision,  for  taking  depositions.  Rev.  Stat. 
§§  861,  863  et  seq.  The  only  power  of  discovery  or  inspection 
conferred  by  Congress  is  to  "require  the  parties  to  produce  books^ 
or  writings  in  their  possession  or  power,  which  contain  evidence 
pertinent  to  the  issue,  in  cases  and  under  circumstances  where 
they  might  be  compelled  to  produce  the  same  by  the  ordinary 
rules  of  proceeding  in  chancery,"  and  to  nonsuit  or  default  a  party 
failing  to  comply  with  such  an  order.  Kev.  Stat.  §  724.  And  the 
provisions  of  section  914,  by  which  the  practice,  pleadings,  and 
forms  and  modes  of  proceeding  in  the  courts  of  each  State  are  to 
be  followed  in  actions  at  law  in  the  courts  of  the  United  States 
held  within  the  same  State,  neither  restricts  nor  enlarges  the  power 
of  these  courts  to  order  the  examination  of  parties  out  of 
court.  Nudd  v.  Burrows,  91  U.  S.  426,  442,  23  L.  ed.  286,  290; 
IncKanapolis  &  St.  L.  R.  Co,  v.  Hor%t,  93  U.  S.  291,  300,  23  L. 
ed.  898,  901;  Ex  parte  Fisk,  113  U.  S.  713,  28  L.  ed.  1117;. 
Chateaugay  0.  <&  I.  Co.  Petitioner,  128  U.  S.  544,  554,  23  L. 
ed.  508,  511.  In  Ex  parte  Fialc,  supra,  the  question  was 
whether  a  statute  of  New  York,  permitting  a  party  to  an  action 
at  law  to  be  examined  by  his  adversary  as  a  witness  in  advance  of 
the  trial,  was  applicable  after  an  action  begun  in  a  court  of  the 
State  had  been  removed  into  the  circuit  court  of  the  United 
States.  It  was  argued  that  the  object  of  section  861  of  the  Ke- 
vised  Statutes  of  the  United  States  was  to  provide  a  mode  of 
proof  on  the  trial,  and  not  to  affect  this  proceeding  in  the  nature 
of  discovery,  conducted  in  accordance  with  the  practice  prevailing 
in  New  York.  113  U.  S.  717,  28  L.  ed.  1119.  But  this  court, 
speaking  through  Mr.  Justice  Miller,  held  that  this  was  a  matter 
of  evidence,  and  governed  by  that  section,  saying :  "  Its  purpose 
is  clear  to  provide  a  mode  of  proof  in  trials  at  law,  to  the  ex- 
clusion of  all  other  modes  of  proof.  It  is  not  according  to- 
common  usage  to  call  a  party  in  advance  of  the  trial  at  law, 
and  subject  him  to  all  the  skill  of  opposing  counsel,  to  extract 
something  which  he  may  use  or  not  as  it  suits  his  purpose. 
Every  action  at  law  in  a  court  of  the  United  States  must  be 
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governed  by  the  rule  or  by  the  exceptions  which  the  Statute  pro- 
vides. There  is  no  place  for  exceptions  inade  by  state  statutes. 
The  court  is  not  at  liberty  to  adopt  them,  or  to  require  a  party  to 
conform  to  them.  It  has  no  power  to  subject  a  party  to  such  an 
examination  as  this."  113  TJ.  S.  724,  28  L.  ed.  1121.  An  order 
which  subjects  the  plaintiff's  person  to  examination  by  a  surgeon, 
without  his  consent  and  in  advance  of  the  trial,  is  not  according 
to  the  common  law,  to  common-law  usage,  or  to  the  statutes  of  the 
United  States.  The  circuit  court,  to  adopt  the  words  of  Mr,  Jus- 
tice Miller,  "  has  no  power  to  subject  a  party  to  such  an  exami- 
nation as  this."  Union  Pdc,  R,  Co.  v.  BoUford^  141  XJ.  S.  250, 
35  L.  ed.  734.  (See  extended  report  of  this  case  in  Chapter 
XLVIII.,  PoBt^  Negligence^ 

§  420.  Review  of  Authorities. — The  authorities  are  somewhat 
conflicting  on  the  point  thus  presented.  A  pioneer  caae,  declara- 
tory of  the  power  of  the  courts  to  require  the  plaintiffs,  in  actions 
of  this  character,  to  submit  themselves  to  physical  examination  by 
experts,  a  case,  too,  which  is  put  forward  by  the  appellant  as  a 
leading  one  in  support  of  the  right  which  the  lower  court  denied 
to  it,  is  that  of  WdUK  v.  SayrCj  52  How.  Pr.  334,  decided  by  the 
special  term  of  the  superior  court  of  New  York.  This  case  was 
approved  by  the  special  term  of  common  pleas  of  New  York  in 
Shaw  V.  Van  Rensselaer^  60  How.  Pr.  143,  in  an  oiiter  dictum^ 
.  though  an  application  for  an  inspection  of  the  person  was  denied 
on  the  facts  there  presented.  Subsequently  the  question  came 
under  review  in  the  supreme  court  of  that  State,  and  Sayre's  case 
was,  in  effect,  overruled,  and  the  power  of  the  courts  to  order  an 
inspection  of  a  plaintiff's  person  was  repudiated  and  denied. 
Roberts  v.  Ogdenshurgh  cfe  L,  C,  R,  Co.  29  Hun,  154.  So  that 
the  law  may  be  considered  settled  in  the  State  of  New  York 
against  the  exercise  of  this  power  by  the  courts.  In  Missouri  the 
course  and  history  of  judicial  opinion  on  the  subject  has  been  pre- 
cisely the  reverse  of  that  exliibited  in  New  York.  The  Supreme 
Court  of  Missouri  first  held  that  "  the  proposals  to  the  court  to 
call  in  two  surgeons  and  have  the  plaintiff  examined  during  the 
progress  of  the  trial  as  to  the  extent  of  her  injuria,  is  unknown 
to  our  practice  and  to  the  law,  .  .  .  and  the  court  had  no 
power  to  enforce  such  an  order."  Loyd  v.  Hannibal  <&  St.  J.  R. 
Co.  53  Mo.  509.  Afterwards,  this  decision  was  seceded  from,  and 
the  doctrine  thoroughly  established  in  that  State  that  the  trial 
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•court  has  the  power  to  require  the  plaintiff  to  submit  to  surgical 
examination  as  to  the  character  of  the  injuries  complained  of,  but 
that  defendant  has  no  absolute  right  to  demand  an  order  for  such 
investigation,  and  such  examination  is  a  matter  of  discretion  with 
the  court,  the  exercise  of  which  will  not  be  interfered  with  unless 
manifestly  abused.  Shepa/rd  v.  Missouri  Poo,  R,  Co.  85  Mo. 
629;  Sidekum  v.  Wahash,  St.  L.  &  P.  R.  Go.  10  West.  Eep.  277, 
93  Mo.  400,  30  Am.  &  Eng.  E.  Gas.  640;  Owens  v.  Kansas  City, 
St.  J.  <6  C.  B.  R.  Co.  95  Mo.  169,  33  Am.  &  Eng.  E.  Gas.  524. 
The  power  of  courts  to  this  end  is  denied  in  Illinois  in  a  very 
meager,  unreasoned,  and  unsupported  opinion  of  the  Supreme 
Court,  in  which  the  subject  is  dismissed  with  the  assertion  that 
*'  the  court  had  no  power  to  make  or  enforce  such  an  order." 
Pa/rker  v.  Enslow,  102  111.  272.  It  is  believed  that  no  other  than 
the  cases  referred  to  can  be  found  which  deny  the  power  of  trial 
courts  to  require  plaintiffs,  in  actions  for  personal  injuries,  to  sub- 
mit themselves  to  surgical  examinations  in  respect  thereto.  Of 
these,  one  has  been  expressly  and  repeatedly  overruled,  another 
appears  to  have  been  decided  without  due  consideration  of  the 
question  and  investigation  of  the  adjudications  upon  it,  and  the 
third,  and  only  other,  alone  remains  as  an  authority  for  the  non- 
existence of  the  power.  On  the  other  hand,  the  Missouri  cases, 
supra,  and  many  others,  concur  in  the  establishment  of  the  fol- 
lowing propositions:  1.  That  trial  courts  have  the  power  to 
order  the  surgical  examination  by  experts,  of  the  person  of  a 
plaintiff  who  is  seeking  to  recover  for  physical  injuries;  2.  That  the 
defendant  has  no  absolute  right  to  have  an  order  made  to  that 
end  and  executed,  but  that  the  motion  therefor  is  addressed  to  the 
sound  discretion  of  the  court;  3.  That  the  exercise  of  that  discre- 
tion will  be  reviewed  on  appeal,  and  corrected  in  case  of  abuse; 
4.  That  the  examination  should  be  ordered  and  had  under  the 
direction  and  control  of  the  court  whenever  it  fairly  appears  that 
the  ends  of  justice  require  the  disclosure  or  more  certain  ascertain- 
ment of  facts  which  can  only  be  brought  to  light  or  fully  eluci- 
dated by  such  an  examination,  and  that  the  examination  may  be 
made  without  danger  to  plaintiff's  life  or  health,  and  without  the 
infliction  of  serious  pain;  and  5.  That  the  refusal  of  the  motion, 
where  the  circumstances  present  a  reasonably  clear  case  for  the 
examination  under  the  rule  last  stated,  is  such  an  abuse  of  the  dis- 
cretion lodged  in  the  trial  court  as  will  operate  a  reversal  of  the 
68 
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judgment  in  plaintiffs  favor.  Thompson,  Trials,  §  859;  Sckroeder 
V.  Chicago,  B.  I.  A  P.  R.  Co.  47  Iowa,  375;  Sioux  City  <6  P. 
R.  Co.  V.  Finlayson,  16  Neb.  578,  18  Am.  &  Eng.  R.  Cas.  68; 
Stuart  V.  Havem,  17  Neb.  211;  Atchison,  T.  <&  S.  F.  R.  Co.  v. 
Thul,  29  Kan.  466;  Miami  <b  M.  Tump.  Co.  v.  BaUy,  37  Ohio 
St.  104;  International  <&  O.  N.  R.  Co.  v.  Underwood,  64  Tex, 
463,  27  Am.  &  Eng.  R.  Cas.  240;  Hatfield  v.  St.  Paul  &  D.  R. 
Co.  33  Minn.  130,  18  Am.  &  Eng.  R.  Cas.  292;  Richmond  <&  D. 
R.  Co.  V.  Cfiildress,  3  L.  R.  A.  808,  82  Ga.  719,  41  Am.  &  Eng. 
R.  Cas.  216;  Sibley  v.  Smith,  46  Ark.  275;  White  v.  Milwaukee 
City  R.  Co.  61  Wis.  536,  18  Am.  &  Eng.  R.  Cas.  213.  The  doc- 
trine of  these  authorities  has  been  fully  recognized  in  Alabama  in 
a  case  decided  at  the  present  term  {McGuff  v.  Stoite,  88  Ala.  147), 
and  has  quite  recently  been  acted  upon  by  this  court  in  a  proceed- 
ing for  divorce,  even  to  the  extent  of  requiring  both  the  complain- 
ant and  the  respondent  to  submit  their  persons  to  expert  physical 
examination.  Anonym/ma,  7  L.  R.  A.  425,  89  Ala.  291.  See 
also  Anonymous,  35  Ala.  226.  Indeed  the  propriety  of  a  resort 
to  this  practice  in  divorce  cases,  even  with  respect  to  the  defend- 
ant, has  been  long  established.  Devanha^h  v.  Devanhagh,  0 
Paige,  175,  3  L.  ed.  945;  Le  Barron  v.  Le  Barron,  35  Vt.  365; 
Newell  V.  Newdl^  9  Paige,  25,  4  L.  ed.  596;  Alabama  O.  S.  R. 
Co.  V.  Hill,  9  L.  R.  A.  442,  90  Ala.  71,  44  Am.  &  Eng.  R.  Cas. 
441. 

As  the  best  authorities  are  inclined  to  classify  this  topic  tmder 
the  head  of  Misdemeanors,  and  regard  the  cases  arising  under  it 
as  qicasi  criminal  in  their  nature  and  affiliations,  we  reserve 
further  treatment  of  the  subject  for  a  succeeding  volume  on 
Criminal  Evidence, 


CHAPTER  XLV. 

MECHANICS*  LIEN. 

§  421.  Wliat  Xecessary  to  Establish, 

422.  The  Jiule  as  Stated  by  Phillips.    . 

423.  By  Kneela?id. 

424.  Effect  of  Certified  Copy, 

425.  Authorities  Cited, 

§  421.  What  Necessary  to  Establish,— Mechanics'  lien  laws 
do  not  alter  the  rules  governing  tiie  production  and  competency 
of  testimony,  unless  specially  provided  for  by  the  Statute.  It  is 
therefore  not  proposed  to  enter  into  a  discussion  of  the  subject  of 
evidence,  further  than  to  give  the  decisions  which  have  been 
made  with  special  reference  to  this  lien.  The  first  and  most 
important  general  rule,  applicable  almost  universally,  is  that  the 
plaintiff  should  make  proof  of  every  material  allegation  of  his 
complaint  or  declaration,  and  the  defendant  of  every  new  aflSrma- 
tive  fact  contained  in  his  plea.  As  an  instance,  when  the  enter- 
ing of  the  abstract  in  a  judgment  docket,  as  well  as  the  filing  of 
the  account  in  the  clerk's  office  within  the  time  limited  by  the 
Statute  is  a  condition  precedent  to  the  attaching  of  a  mechanics' 
lien,  a  plaintiff  must  allege  and  produce  sufficient  proof  on  a  scire 
facias  to  enforce  his  lien,  that  the  abstract  has  been  so  entered, 
before  verdict  and  judgment  can  be  rendered  in  his  favor. 

§  422.  The  Rule  as  Stated  by  Phillips.— The  alUgata  and 
probata  must  agree.  Thus  the  contract  under  which  work  is  per- 
formed is  usually  an  essential  element  in  the  case,  and,  when  so, 
must  be  proved  as  alleged.  A  plaintiff  cannot  declare  on  a  special 
agreement  for  work,  and  abandon  or  depart  from  it,  and  recover 
on  a  quantuiR  meruit.  So  a  variance  between  the  proof  and  the 
contract,  as  described  in  a  petition  for  the  lien,  in  the  time  of  pay- 
ment, will  be  fatal;  or  if  the  petition  states  the  work  to  have  been 
done  for  a  certain  price,  and  by  a  certain  day,  and  the  proof  shows 
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an  entirely  different  price  and  day,  the  decree  will  be  reversed. 
So,  when  a  joint  lien  is  filed  against  the  houses  of  several,  the 
plaintiff  cannot  mend  his  case  on  the  trial  by  proving  what  lum- 
ber has  been  furnished  for  each  house.  This  would  be  contrarv 
to  his  demand  set  forth  in  his  scire  facim^  and  he  cannot  be  per- 
mitted thus  to  vary  his  pretensions.  Neither  can  a  plaintiff  in  an 
action  to  foreclose  the  lien  recover  for  work  not  stated  in  his  com- 
plaint or  bill  of  particulars.  He  will  be  confined  to  his  claim 
therein.  But  where  the  petition  alleged  a  contract  in  writing, 
and  the  proofs  showed  a  contract  in  writing  and  partly  in  paroL 
it  was  held  that,  the  contract  being  set  out  in  extenso  in  the  peti- 
tion, any  error  in  stating  its  legal  effect  will  be  rejected  as  sur- 
plusage. Again,  where  a  claim  sets  forth  that  it  was  for  work 
done  and  materials  furnished  in  pursuance  of  a  contract,  the  lien 
will  be  sustained  by  proof  that  the  price  of  the  work  was  to  be 
ascertained  by  measurement  after  its  completion.  So,  a  failure  to 
prove  that  the  materials  were  furnished  on  the  particular  days 
set  forth  in  the  bill  of  particulars  is  not  a  fatal  defect.  It  is  evi- 
dent that  if  it  were  so  held,  and  a  mechanic  or  materialman,  tied 
down  to  day  and  date  in  every  particular,  he  could  seldom  recover 
on  any  of  the  means  of  proof  known  to  the  common  law,  and 
would  be  forced  to  rely  in  all  cases  on  the  accuracy  and  compe- 
tency of  his  book  of  original  entries.  It  is  presumed  that  the  evi- 
dence would  be  suflicient  if  it  showed  the  work  was  done  and 
materials  furnished  within  the  statutory  period  allowed  for  filing 
the  Uen.  A  defendant  failing  to  object,  on  a  trial  of  a  mechanic's 
lien,  to  evidence,  on  the  ground  of  variance,  waives  the  objection, 
and  cannot  urge  the  same  on  appeal  for  the  first  time.  See  Phillips, 
Mechanics'  Liens,  §  437,  citing  Briggs  v.  TituSj  7  R.  1. 441;  Hicks 
v.  Branton,  21  Ark.  186;  Carroll  v.  Crains^  9  111.  563;  McGon- 
nell  V.  Bryant,  38  Ga.  639;  Van  Court  v.  Bushnell,  21  111.  624; 
Roach  V.  Chapin,  27  111.  196;  Stein  v.  Schultz,  23  111.  646;  Oorgaa 
V.  Douglas,  6  Serg.  &  R.  512;  Lutz  v.  Ey,  3  Abb.  Pr.  475;  AtLstin 
v.  WoMer,  5  111.  App.  300;  MiUer  v.  Bedford,  86  Pa.  454;  Havi- 
land  V.  Pratt,  1  Phila.  364.  See,  contra,  MUligan  v.  Ilill,  4 
Phila.  52,  38  Pa.  237;  Orundeis  v.  HartweU,  90  111.  324. 

§  423.  By  Kneeland. — Having  established  the  amount  due  the 
claimant,  the  next  thing  to  be  done  is  to  bring  the  claim  within 
the  provisions  of  the  Statute,  so  as  to  constitute  it  a  charge  upon 
the  land.    Where  the  materials  are  furnished  to  the  sub-contrac- 
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tor,  an  indebtedness  to  the  contractor,  and  from  him  to  the  sub- 
contractor, must  be  shown.  Protective  Union  v.  Nixon^  1  E.  D. 
Smith,  671;  Sullivan  v.  Decker,  1  E.  D.  Smith,  699;  ZiUz  v.  Ey,  3 
E.  D.  Smith,  621.  There  must  be  no  break  in  the  chain  of  liabili- 
ties, as  neither  the  owner  nor  any  other  person  standing  between 
him  and  the  claimant  can  be  made,  by  virtue  of  a  special  statute,  to 
pay  more  than  he  is  liable  to,  by  contract.  It  is  also  necessary 
to  show  the  time  of  performance  in  order  to  bring  the  claim 
within  the  statutory  period.  Nothing  need  be  added  except  to 
urge  great  care  in,  and  a  strict  compliance  with,  the  provisions  of 
the  Statute.     Kneeland,  Mechanics'  liens,  §  224. 

The  mode  of  proof  is  the  same  upon  the  foreclosure  of  liens  as 
in  other  actions.  We  have  already  stated  in  full  the  requisites 
necessary  to  secure  a  valid  lien.  All  that  is  required  on  the  trial 
is  to  show  the  existence  thereof  by  the  introduction  of  proof 
under  the  ordinary  rules  of  evidence.  The  amount  due  the 
claimant  on  account  of  work  done  or  materials  furnished  to  the 
premises  covered  by  the  lien,  is  the  first  step  in  the  order  of  proof. 
This  is  the  foundation  of  the  statutory  charge,  and  must  be  well 
proven,  or  the  lien  will  be  security  for  nothing,  and  fall.  It  con- 
sists in  simply  establishing  a  right  of  action  in  assumpsit  for  work 
done,  or  goods  sold  or  delivered,  on  the  credit  of  the  building. 
The  contract  and  the  performance  are  the  integral  facts.  It  is 
only  necessary  on  this  point  to  state  in  addition  to  what  here- 
after appears  that  the  tendency  of  our  courts  is  to  favor  an 
equitable  rule  of  granting  a  recovery  ^^  tanto,  in  the  case  of  a 
substantial  performance,  when  no  willful  breach  has  been  shown; 
thus  allowing  no  mere  technical  objection  to  prevent  the  mechanic 
from  securing  the  fruits  of  his  labors.  Kneeland,  Mechanics' 
liens,  §  215. 

§  424.  Effect  of  Certified  Copy. — A  copy  of  the  notice  of 
claim  required  by  the  Mechanics'  Lien  Law  to  be  filed  in  the  county 
clerk's  oflSce,  when  certified  by  the  deputy  clerk,  under  the  county 
seal,  is  entitled  to  be  used  in  the  same  manner  as  if  certified  by 
the  clerk  himself;  it  is  in  effect  the  act  of  the  clerk  by  his  deputy. 
A  copy  of  notice  of  mechanics'  lien,  in  which  the  signatures  are 
not  proved  or  acknowledged,  is  not,  though  certified  by  the  county 
clerk,  admissible  as  evidence  of  the  due  filing  of  the  proper  notice 
of  lien.  Following  /Sampson  v.  Buffalo,  N,  Y,  i&  P.  R.  Co.  4 
Thomp.  &  C.  600,  2  Hun,  512;  Jennings  v.  Ne^maan,  52  How. 
Pr.  282. 
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§  425.  Authorities  Cited. — K  the  petition  states  the  work  was 
to  have  been  done  for  a  certain  price,  and  by  a  certain  day,  and  the 
evidence  shows  an  entirely  different  price  and  day,  the  decree  will 
be  reversed.  Stein  v.  Schultz^  23  111.  646.  Neither  can  a  plain- 
tiff in  an  action  to  foreclose  the  lieu,  recover  for  work  not  stated 
in  his  complaint  or  bill  of  particulars.  He  will  be  confined  to 
his  claim  therein.  Lutz  v.  Ey^  3  Abb.  Pr.  475.  Again  where  a 
claim  sets  forth  that  it  was  for  work  done,  and  materials  furnished 
in  pursuance  of  a  contract,  the  lien  will  be  sustained  by  proof 
that  the  price  of  the  work  was  to  be  ascertained  by  measurement 
after  its  completion.    Miller  v.  Bedford^  86  Pa.  454. 

A  defendant  failing  to  object,  on  a  trial  of  a  mechanics'  lien,  to 
evidence  on  the  ground  of  variance,  waives  the  objection  and 
cannot  urge  the  same  on  appeal,  for  the  first  time.  Orwideia  v. 
HaHwdl^  90  111.  324.  The  mode  of  proving  the  allegations  of  a 
complaint  or  declaration,  under  the  Lien  Law,  is  ordinarily,  as  in 
other  actions,  by  evidence  offered  at  the  trial.  Briggs  v.  Til/us^ 
7  R.  L  441. 

The  lien  of  a  mechanic  or  manufacturer  is  neither  a  ^W  ad  reniy 
nor  a  jus  in  re,  but  a  simple  right  of  retainer,  personal  to  the 
party  in  whom  it  exists,  and  not  assignable  or  attachable  as  per- 
sonal property,  or  chose  in  action  of  the  person  entitled  to  it. 
The  lien  in  such  cases  is  a  mere  passive  lien  or  right  of  retainer; 
and,  although  the  retention  of  the  property  may  be  attended  witli 
expense,  and  may  be  of  no  benefit  to  either  party,  these  consider- 
ations will  not  change  the  nature  of  the  lien  or  the  rights  con- 
ferred by  it.     Lovett  v.  Brown,  40  N.  H.  511. 

The  lien  can  be  enforced  only  by  the  party  entitled,  or  by  his 
express  authority,  and  any  evidence  tending  to  show  such  want 
of  authority,  or  the  right  of  the  party,  is  competent.  Jones  v. 
Sinclair,  2  N.  H.  321. 

When  the  claim  is  disputed,  such  evidence  must  be  offered  by 
the  plaintiff  that  is  legally  competent  and  suflScient  to  prove  the 
several  facts  alleged.  If  the  law  does  not  prescribe  the  kind  of 
testimony  necessary  for  this  purpose,  it  depends  upon  the  ordinary 
rules  of  evidence.     Church  v.  Davis,  9  Watts,  304. 

An  owner  may,  in  an  action  against  him  to  enforce  a  lien  by  a  sub- 
conti'actor,  give  evidence  that  the  value  of  the  services  rendered 
by  the  plaintiff  for  the  contractor  is  not  worth  the  amount 
charged.  Merritt  v.  Pearson,  58  Ind.  385.  This  proof  may  be 
made  by  the  testimony  of  persons  acquainted  with  the  quantity 
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and  quality  of  the  work  done,  and  the  value  of  such  work  in 
^neral,  and  that  the  value  of  such  work  equals  or  exceeds  the 
amount  claimed.    HamLamd  v.  PraU^  1  Phila.  364. 

Statutes  governing  mechanics'  liens  are  remedial,  and  must  be 
liberally  construed.    Rogers  v.  Omaha  Hold  Co,  4  Neb.  59. 

In  Phillips  on  Mechanics'  Liens,  section  379,  it  is  said  that 
probably  the  best  rule  to  be  adopted  is,  "that  if  there  appear 
enough  in  the  description  to  enable  a  party  familiar  with  locaUty 
to  identify  the  premises  intended  to  be  described  with  reasonable 
certainty,  it  will  be  sufficient.  There  is  great  reluctance  to  set 
aside  a  mechanic's  lien,  merely  for  loose  descriptions,  as  the  acts 
generally  contemplate  that  the  claimants  should  prepare  their  own 
papers;  and  it  is  not  necessary  that  the  descriptions  should  be 
either  full  or  precise.  It  is  enough  that  the  descriptions  point 
out  and  indicate  the  premises  so  that  by  applying  it  to  the  land,  it 
can  be  found  and  identified." 

As  to  mechanics'  liens  upon  railroad  property,  see  an  extended 
note  appended  to  the  Giomt  Powder  Co.  v.  Oregon  Pacific  -ff. 
Co.  8  L.  K.  A.  700,  42  Fed.  Rep.  470. 

Unless  the  statute  authorizes  it,  the  notice  of  lien  filed  in  the 
<50unty  clerk's  office  cannot  be  proved  by  a  certified  copy  thereof 
from  such  office. 

The  certificate  at  best  can  verify  nothing  but  the  paper  itself 
and  what  appeared  upon  it.  The  clerk  cannot  certify  an  inde- 
pendent fact  not  appearing  on  its  face.  Scrnipaon  v.  Buffalo^  If. 
Y.  <&  P.  R.  Co.  4  Thomp.  &  C.  600. 

The  admissions  and  declarations  of  a  prior  owner,  while  owner, 
are  ordinarily  admissible  as  evidence  against  his  grantee,  or  others 
<*laiming  through  him.  A  contract  under  which  the  materials  were 
furnished  or  work  done  in  the  erection  of  a  building  has  been 
proved  in  this  manner.     EdAJoards  v.  Derrickson^  28  N.  J.  L.  39. 

Where  it  is  necessary,  in  order  to  support  a  mechanics'  lien,  to 
show  that  labor  was  performed  on  April  19  or  20,  proof  that 
■everything  was  done  between  April  5  and  20  is  not  sufficient. 
McDonald  v.  Rya/n,  39  Minn.  341. 

In  an  action  to  establish  and  foreclose  a  mechanics'  lien,  where 
it  is  proved  that  defendant  contracted  for  the  material  and  for 
tlie  erection  of  the  building,  and  procured  it  to  be  erected,  and 
tliat  since  its  erection  he  has  occupied  it  as  a  place  of  residence, 
constitutes  prima  facie  evidence  of  ownership  by  him.  Lewis  v. 
Saylors^  73  Iowa,  504. 
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Mechanics'  liens  are  dependent  for  their  validity  upon  a  strict 
compliance  with  the  statutory  requirements.  OM>e  Iron  Roof, 
dk  a  Co.  V,  Thatch&Tj  87  Ala.  458;  Gam  v.  BuOer,  29  111,  App^ 
425.     But  see  cases  next  following. 

The  legislation  of  Colorado  upon  the  subject  of  mechanics'  liens 
should  receive  a  liberal  construction.  Rico  Reduction  <k  Min. 
Co.  V,  Mwgravej  14  Colo.  79. 

It  is  competent  for  the  Legislature  to  provide  for  security  by 
way  of  a  lien  in  behalf  of  a  laborer  upon  the  property  on  which 
the  labor  was  performed,  with  a  remedy  for  its  enforcement  by 
attachment,  where  the  possession  of  the  property  is  not  retained 
by  the  laborer  and  no  difSculty  can  arise  in  such  enforcement. 
Shaw  V.  Bradley^  59  Mich.  199. 

A  mechanics'  lien  for  work  and  material  in  constructing  the 
foundation  of  a  building  cannot  be  defeated  by  the  failure  of  tho 
owner  to  complete  the  work.  Scott  v.  Ooldmghorat^  123  Ind. 
268. 

Where  the  abandonment  of  work  upon  a  building  is  caused 
either  by  the  consent  or  fault  of  the  owner,  the  building  is  to  be 
deemed  complete  for  the  purpose  of  filing  a  mechanics'  lien.  Shaw 
V.  Stewarty  43  Kan.  572. 

A  mechanics'  lien  relates  back  to  the  time  the  work  was  done 
or  the  material  furnished,  where  it  is  filed  within  the  time  allowed 
by  statute.  Keating  Implemervt  <&  M.  Co.  v.  Marshall  Electric 
Light  &  P.  Co.  74  Tex.  605. 

A  contract  to  constitute  a  basis  of  a  lien  must  be  made  with 
the  owner  of  an  authorized  agent.  Rico  Reduction  cfe  Min.  Co. 
V.  Musgra/ve^  14  Colo.  79;  Kansas  City  Planing  Mill  Co.  v* 
Brundage,  25  Mo.  App.  268. 

Under  Cal.  Civ.  Code,  §§  1185, 1192,  where  the  building  was 
constructed  at  the  instance  of  the  owner  of  a  leasehold  interest 
therein,  with  the  knowledge  of  the  owner,  the  estate  of  the  owner 
of  the  fee,  as  well  as  that  of  the  owner  of  the  leasehold,  is  subject 
to  the  lien.      West  Coast  lAimher  Co.  v.  JSTewki/rhy  80  CaL  275. 

The  interest  of  one  who,  being  in  possession  of  land  under  a 
contract  of  purchase,  erects  a  building  thereon,  is  chargeable  with 
a  lien  in  favor  of  a  materialman  or  laborer.  Ki/ng  v.  Smithy  42 
Minn.  286;  Henderson  v.  ConneOy,  23  111.  App.  601,  aflPd  in  11 
West.  Rep.  729, 123  111.  98. 

Land  of  a  married  woman  is  subject  to  a  mechanics'  lien  for 
materials  furnished  to  her  husband  for  the  erection  of  a  dwelling' 
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thereon  for  the  family,  where  she  knew  of  the  fact  and  made  no 
objectionfi,  and  there  is  no  proof  as  to  how  she  acquired  title. 
Howell  V.  Hathaway^  28  Neb.  80T. 

Where  a  husband  erects  a  dwelling  on  land  the  title  of  which 
is  in  the  name  of  the  wife,  who  is  aware  that  such  building  is 
being  erected  and  in  some  cases  directs  the  workmen,  the  agency 
of  the  husband  will  be  presumed,  and  the  property  will  be  sub- 
ject to  a  mechanics'  lien,    Brac^ord  v.  Peterson^  30Neb.  96. 

A  mechanics'  lien  on  premises  of  a  married  woman,  for  the 
erection  of  a  building  under  a  personal  contract  with  her  husband^ 
whom  the  contractor  supposed  to  be  the  owner,  cannot  be  claimed 
under  Conn.  Gen.  Stat.  §  3018,  on  the  ground  that  the  building 
was  erected  with  her  "  consent,"  where  she  has  consented  to  the 
erection  of  the  building  on  the  husband's  express  agreement  to 
pay  the  expense  thereof.  Huntley  v.  HoU^  9  L.  R.  A.  Ill,  58 
Conn.  445. 

The  holder  of  a  mechanics'  lien  has  no  claim  upon  insurance 
effected  by  the  owner  and  assigned  to  a  mortgagee  of  the  prop- 
erty after  loss,  but  before  the  lienor's  bill  is  filed.  Oalyon  v. 
Ketchen^  85  Tenn.  55. 

Under  the  Illinois  statute  providing  that  a  lien  may  extend  to 
an  estate  in  fee,  for  life,  for  years,  or  any  other  estate,  or  any 
right  of  redemption,  or  any  interest  which  an  owner  may  have  in 
the  lot  or  land  at  the  time  of  making  a  contract,  an  interest  sub- 
ject to  a  lien  is  shown  by  possession  with  a  claim  of  title,  Chi%- 
hdm  V,  WiUiams,  128  lU.  115. 

A  mechanics'  lien,  which  by  statute  extends  to  the  lot  on  which 
the  building  is  situated,  is  not  confined  to  that  portion  only  of  a 
large  lot  which  is  immediately  connected  with  the  building, 
although  other  separate  buildings  have  been  erected  on  the  lot 
and  leased  to  different  tenants,  where  the  lot  has  not  been  sub- 
divided by  the  owner,  and  an  intention  is  apparent  to  keep  it  aa 
one  large  lot  Quimhy  v.  Dv/rgva  (Mass.)  1  L.  E.  A.  514, 148 
Mass.  104. 

In  order  to  create  a  mechanics'  lien  for  materials  furnished  to 
a  contractor  for  a  particular  building,  the  credit  must  be  given  to 
the  building,  and  not  to  the  contractor.  Poole  v.  Union  Puss. 
R.  Co.  (Pa.)  24  W.  N.  C.  376. 

Material  furnished  to  a  contractor  for  the  erection  of  a  par- 
ticular building  is  prima  facie  upon  the  credit  of  the  building.  Ibid* 
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Mechanics'  lien  holders  are  not  restricted  to  the  amount  due 
from  the  owner  of  the  building  to  the  principal  contractor,  and 
they  have  no  concern  whatever  with  the  state  of  accounts  between 
those  parties.  Their  claim  is  against  the  building,  and  they  have  a 
right  to  be  paid  its  full  amount,  and  to  have  a  sale  of  the  building, 
if  necessary.     AmmendcHe  Normal  Inst  v.  Anderson^  71  Md.  128. 

Under  the  requirement  of  the  Maryland  Mechanics'  Lien  Law, 
that  as  a  remedial  statute  it  should  bo  liberally  construed,  one  who 
furnishes  fireplace,  heaters,  pipes,  registers,  etc.,  and  fixes  them  in 
place,  has  a  lien  for  their  price  and  for  the  work  done.  Schaper 
v.  Bill,  71  Md.  145. 

Under  the  Iowa  statute,  one  furnishing  lumber  for  a  sidewalk 
in  front  of  a  lot  has  no  mechanics'  lien  on  the  lot,  as  such  a  lien 
only  arises  for  an  improvement  upon  the  lot  itself.  Coenen  v. 
Staul,  74c  Iowa,  32,  7  Am.  St.  Eep.  470. 

In  the  absence  of  express  statutory  provision  a  mechanics'  lien 
cannot  be  enforced  against  property  designed  for  public  use, 
erected  or  placed  upon  land  belonging  to  a  municipal  corporation. 
Hence  Ala.  Code  1876,  §  3440,  giving  a  mechanics'  lien  for  work 
or  materials  furnished,  has  no  application  to  materials  furnished 
by  a  contractor  in  constructing  city  waterworks  for  a  water  com- 
pany, so  as  to  give  a  lien  against  pipes,  etc.,  some  of  which  are 
laid  under  the  streets.  McNeal  Pipe  &  F,  Co.  v.  BvUock,  38 
Fed.  Rep.  565. 

A  materialman  who  has  furnished  materials  to  the  contractor 
to  be  used  in  the  erection  of  a  building,  but  who  has  not  filed 
any  lien  therefor,  cannot  recover  personal  judgment  against  the 
owner  of  the  building  for  the  value  of  the  material,  although  the 
contract  for  the  building  has  not  been  filed  as  required  by  Cal. 
Civ.  Code,  §  1183.  Southern  California  Lumber  Co.  v.  Schmitt, 
74  Cal.  625. 

Under  the  California  Mechanics'  Lien  Law  in  force  prior  to 
March  18,  1885,  when  a  contract  was  entered  into  for  the  con- 
struction of  a  building,  a  portion  of  the  contract  price  for  which 
was  not  due  until  after  the  completion  of  the  building,  and 
materials  had  been  furnished  for  and  used  in  its  construction,  if 
thereafter  the  owner,  with  notice  thereof,  paid  the  original  con- 
tractor in  full  before  the  building  was  completed,  he  was  liable  to 
the  materialman  to  the  extent  of  the  contract  price  thus  prema- 
turely paid;  and  to  that  extent  the  materialman  has  an  enforce- 
able lien  against  the  premises.     Walsh  v.  McMenofnj/j  74  Cal.  356. 
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436.  Resume  of  Authority. 

§426.  Mental  Alienation  Includes  What.— Mental  aliena- 
tion embraces:  first,  those  states  of  mental  infirmity,  which  depend 
on  congenital  defects  of  the  brain,  or  an  imperfect  development 
of  its  faculties,  such  as  idiocy  and  imbecility;  and  second,  all 
those  forms  of  mental  derangement  which  arise  from  disease  of 
the  brain,  subsequent  to  its  full  development,  which  constitute 
insanity  proper,  comprising  mania,  melancholia,  monomania,  and 
dementia.  The  understanding  may  be  immature  from  idiocy,  or 
be  affected  by  lunacy,  insanity,  or  intoxication.  The  essential 
<5haracter  of  all  insanity  is  a  change  in  the  habits  of  thought,  feel- 
ing and  conduct.  Before  a  person  can  become  insane  partially 
or  generally,  the  mental  faculties  must  become  deranged  so  that 
he  cannot  discern  the  relation  of  things,  and  arrive  at  a  knowledge 
of  general  truths.  It  must  be  a  disease  which  impairs  or  totally 
destroys  either  the  understanding  or  the  will,  or  both,  and  must 
have  overwhelmed  the  mental  faculties  to  such  an  extent  as  to 
render  the  accused  incapable  of  governing  his  actions  at  the  time; 
«ome  controlling  disease  which  could  not  be  resisted.  1  Beck, 
Med.  Jur.  721;  4  Bl.  Com.  21;  1  Whart.  Crim.  L.  (8th  ed.)  §  32; 
1  Buss.  Cr.  9th  ed.  6;  Beg.  v.  Shaw,  L.  K.  I.  C.  C.  145;  Desty, 
Am.  Crim.  L.  §  23a,  1  Beck,  Med.  Jur.  733;  Ray,  Med.  Jur.  Insan. 
§  134;  Bradley  v.  State,  31  Ind.  492;  Scott  v.  Com..  4  Met.  (Ky.) 
227;  Sinlth  v.  Corn.  1  Duval,  224;  Be  Fornian,  54  Barb.  274; 
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Edberts  v.  State^  3  Gu.  329;  Stevens  v.  State^  31  Ind.  485;  Com.  v» 
BogerSy  7  Met.  500;  Com,  v.  Schneider ^  59  Pa.  328;  JBiMer  v. 
^i^n^,  65  Pa.  347. 

§  427.  When  Equity  will  Interfere. — A  court  of  equity  will 
interpose  its  authority  and  set  aside  instruments  between  persons 
occupying  relations  in  which  one  party  would  naturally  exercise 
an  influence  over  the  conduct  of  the  other;  and,  when  it  appeared 
that  the  defendant  held,  as  a  brother,  close  and  confidential  rela- 
tions with  the  plaintiff,  his  sister;  that  the  transaction  embraced 
her  entire  estate,  so  that,  at  the  age  of  sixty  and  upwards,  she  wa& 
left  penniless,  and  the  plaintiff  was  in  great  distress  of  mind  and 
anxious  to  preserve  the  house  and  lot  from  the  control  of  her  hus- 
band, with  whom  she  did  not  live, — the  court  set  aside  the  convey- 
ance.    Case  V.  Case,  49  Hun,  83. 

A  conveyance  obtained  by  children  from  a  father  will  not  be 
sanctioned  by  a  court  of  equity,  if  it  appear  to  have  been  caused 
by  an  abuse  of  confidence  reposed  by  him  in  his  children,  who, 
for  the  purpose  of  procuring  it,  took  advantage  of  his  age,  imbe- 
cility and  partiality  for  them,  the  conveyance  being  also  for  an 
inadequate  consideration.     Whelan  v.  Whelany  3  Cow.  537. 

§  428.  Inquisition  Evidence  of  What. — An  inquisition  in 
proceedings  under  the  Statute  relating  to  lunatics,  etc.,  declaring 
the  person  to  be  of  unsound  mind,  and  to  have  been  so  for  a  time 
prior  to  the  finding,  is  only  presumptive  evidence  of  incapacity 
prior  to  the  finding.    BamJcer  v.  Banker,  63  N.  T.  412. 

It  is  prima  facie  evidence  of  incompetency,  even  as  against 
strangers  to  the  proceedings,  who  had  no  opportunity  to  contest 
the  issue  on  the  proceedings.  Oriswold  v.  Miller,  15  Barb.  523; 
Osterhout  v.  Shoemaker,  3  Hill,  513;  Hart  v.  Deam.er,  6  Wend. 
497;  2  Phil.  Ev.  (Cowen  &  Hill's  Notes)  942;  Shelf.  Lun.  63-66; 
Dam^e  v.  Kirkwall,  8  Car.  &  P.  679;  Bogers  v.  Walker,  6  Pa.  371. 

As  to  acts  done  by  a  lunatic  or  drunkard  before  the  issuing  of 
the  commission,  and  which  are  overreached  by  the  retrospective 
finding  of  the  jury,  the  inquisition  is  only  presumptive,  and  not 
conclusive  evidence  of  incapacity.  Be  Patterson,  4:  How.  Pr. 
35;  Gridley  v.  Boggs,  62  Cal.  201;  Lewis  v.  Jones,  50  Barb.  648; 
Van  Beusen  v.  Sweet,  51  N.  T.  386;  Bider  v.  MiOer,  86  K  T. 
511;  Gibson  v.  Soper,  6  Gray,  285;  ffa/rt  v.  Beamier,  6  Wend. 
497;  BAmowreaiLx  v.  Crosby,  2  Paige,  422,  2  L.  ed.  972. 

On  a  question  of  insanity,  witnesses,  other  than  professional 
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men,  may  state  their  opinion  in  connection  with  the  facts  on  which 
it  was  founded.  A  physician  shonld  also  state  the  reasons  of  his 
opinion,  and  the  facts  upon  which  it  is  based.  Clark  v.  State^  12 
Ohio,  483. 

§  429.  Contracts  of  Lunatics. — The  contracts  and  other  acts 
of  lunatics  and  idiots  are  not  binding,  either  in  law  or  equity; 
and  although  their  contracts  are  not  generally  absolutely  void, 
but  only  voidable,  the  law  takes  care  effectually  and  fully  to  pro- 
tect their  interests,  and  will  allow  them  to  plead  their  disability 
in  avoidance  of  their  conveyances,  purchases  and  contracts.  Seaver 
V.  Phelps^  11  Pick.  304;  Middlebormtgh  v.  Rochester^  12  Mass. 
365;  Jackson  v.  King^  4  Cow.  207;  2  Kent,  Cora.  451;  Brown  v. 
JodreU,  3  Car.  &  P.  30,  1  Mood.  &  M.  105;  Pothier,  Traite  des 
Obligations,  49;  Hein.  Elem.  Juris.  Xat.  1,  14,  §  329;  Gro.  De 
Jure  Belli,  bk,  2,  chap.  11,  §  5;  Just.  Inst.  lib.  3,  title  20,  §  8; 
Just.  Dig.  lib.  50,  title  17,  §§  1,  5,  40;  Domat,  bk.  1,  title  2,  §  1; 
Ersk.  Inst.  bk.  1,  title  1,  485,  title  7, 160J,  3;  Bracton,  lib.  3,  chap. 
%  §  100;  Pnffendorf,  Law  of  Nature,  bk.  3,  chap.  6;  Sugd.  Powers, 
chap.  7,  §  1;  Newland,  Cont.  19;  Chitty,  Cont.  109;  Shelf.  Luna- 
tics, 255,  263;  Baxter  v.  Portsmouth^  5  Barn.  &  C.  170,  7  Dowl. 
<fe  Ky.  614;  BaU  v.  Mannin,  3  Bligh,  N.  S.  1;  Fonbl.  Eq.  bk.  1, 
chap.  2;  1  Story,  Eq.  Jur.  227-237. 

§  430.  Insane  Delusion^  etc.^  Defined. — When  a  person  con- 
ceives something  extravagant  to  exist,  which,  however,  has  no 
existence,  but  is  the  creature  of  his  imagination,  and  he  is  incapa- 
ble of  being  permanently  reasoned  out  of  such  conception,  such 
peraon  is  subject  to  an  insane  delusion.  Middleditch  v.  Willianis, 
4  L.  E.  A.  738,  45  N.  J.  Eq.  726. 

"Crazy"  in  popular  sense,  imports  a  broken,  shattered  or 
<ieranged  mind,  rather  than  one  enfeebled  by  age  or  disease. 
Shaa)er  v.  McCarthy,  1  Cent.  Rep.  142,  110  Pa.  339. 

The  words  "  of  unsound  mind  "  include  every  species  of  insanity 
or  mental  unsoundness.  McCamma/n  v.  Cunnmghamy  6  West. 
Kep.  909, 108  Ind.  545. 

Letters  of  appointment  as  guardian  of  an  insane  person  are  con- 
clusive, in  a  collateral  action,  of  the  regularity  of  the  proceedings 
resulting  in  their  issuance,  as  well  as  of  the  insanity  of  the  person 
upon  whose  estate  they  were  issued.  Minnesota  Z.  cfe  T.  Co.  v. 
Beebe,  2  L.  R.  A.  418,  40  Minn.  70. 

Belief  in  spiritualism  is  not  insanity  nor  insane  delusion.     lioh- 
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inson^  v.  Adams,  62  Me.  369;  Broxon  v.  Wwrd,  53  Md.  376;  OUo 
V.  Doty,  61  Iowa,  23;  Re  Smith's  WiU,  52  Wis.  543;  Zyan  v. 
iro??ie,  L.  R.  6  Eq.  655. 

The  belief  of  facts  which  no  rational  person  would  have  believed 
is  insane  delusion.  1  Wins.  Exrs.  35;  1  Redf.  Wills,  71;  Baughn 
ton  V.  Knight,  L.  R.  3  Prob.  Div.  64;  Dew  v.  Clark,  3  Adams, 
Eccl.  79,  2  Eng.  Eccl.  Rep.  441. 

One  incapable  from  imbecility  of  mind  to  manage  his  estate  i& 
unable  to  take  care  of  himself.     lie  Burr,  17  Barb.  14. 

There  are  various  shades  of  mental  imbecility,  and  the  court 
must  exercise  a  sound  discretion  upon  the  proofs  before  it,  whether 
it  has  come  up  to  the  line  of  legal  incapacity  to  convey  or  con- 
tract. Spra^ue  v.  Dud,  Clarke,  Ch.  93,  7  L.  ed.  61;  Gray  v. 
Ohear,  59  Ga.  682;  Allore  v.  Jewdl,  94  U.  S.  506,  24  L.  ed.  260; 
Stewart  v.  Flint,  4  New  Eng.  Rep.  120,  59  Vt.  144. 

The  possession  of  spasmodic  and  abnormal  muscular  strength,, 
coincident  with  great  and  continuous  wakefulness,  a  deranged 
system,  great  restlessness,  an  abnormal  bulging  of  the  eye,  with  a^ 
vacant  expression,  are  evidences  of  insanity.  United  States  v. 
Ridgeway,  31  Fed.  Rep.  144. 

A  party  who  believes  that  he  has  not  slept  a  moment  for  more 
than  eight  years  is  suffering  from  a  mental  delusion  which  amounts- 
to  a  mania  on  that  subject.     Id. 

If  a  party  be  not  strictly  a  lunatic  or  idiot,  the  inquisition 
should  find  him  of  unsound  mind.  It  is  not  enough  to  return 
that  he  is  so  far  weakened  and  impaired  in  the  faculties  of  his 
mind  as  to  be  mentally  incapable  of  governing  himself.  Re 
Mason,  3  Edw.  Ch.  380,  6  L.  ed.  696,  1  Barb.  441. 

§  431.  What  will  Authorize  Interference  of  Court. — Not 

every  case  of  mental  weakness  or  imbecility  will  authorize  a  court 
chancery  to  exercise  the  power  of  appointing  a  committee  of 
tiie  person  and  estate.     The  jury  must  find  distinctly  that  he  is 
of  unsound  mind.     Re  Morgan,  7  Paige,  237,  4  L.  ed.  138. 

Courts  of  equity  will  watch  with  most  jealous  care  every  attempt 
to  deal  with  persons  non  compos  meritis.  But  if  a  purchase  is 
made  in  good  faith,  without  any  knowledge  of  the  incapacity,  and 
no  advantage  has  been  taken  of  the  party,  a  court  of  equity  will 
not  interfere  to  set  the  contract  aside,  if  injustice  will  thereby  be 
done  to  the  other  side,  and  the  parties  cannot  be  placed  in  statu 
quo,  as  before  the  purchase.      Young  v.  Stevens,  48  N.  H.  137,  ^ 
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Am.  Eep.  205;  Scanlan  v.  Cobh,  85  111.  299;  1  Story,  Eq.  §  228; 
JViVK  V.  MorUy^  9  Ves.  Jr.  478;  Loomis  v.  Spencer^  2  Paige,  153, 
2  L.  ed.  852;  Boaster  v.  Portsmouth^  5  Bam.  &  C.  170;  Eaton  v. 
Eaton^  37  N.  J.  L.  108;  Molton  v.  Camrovx^  2  Exch.  487;  PWe^ 
V.  Berrington^  7  Eng.  L.  &  Eq.  254;  Carr  v.  Hollidaxj^  5  Ired. 
Eq.  167;  Za  7?z^^  v.  Gilkyaon^  4  Pa.  375;  ^<?a7^  v.  See^  10  Pa.  50; 
Lancaster  County  Nat  Bank  v.  Moore^  78  Pa.  414. 

Where  it  is  impossible  to  exercise  the  jurisdiction  in  favor  of 
the  lunatic,  so  as  to  do  justice  to  the  other  party,  the  court  will 
leave  the  lunatic  to  his  remedy,  if  any,  at  law.  CanfiM  v.  Fair^ 
hanksj  63  Barb.  465;  Sproygue  v.  Duel^  11  Paige,  480,  2  L.  ed. 
205. 

From  the  time  of  the  adjudication  of  insanity  until  the  restore^ 
tion  to  reason  has  been  judicially  determined,  the  person  declared 
to  be  of  unsound  mind  is  the  ward  of  the  court;  and  whether  or 
not  any  particular  part  of  this  time  there  is  an  appointee  to  take 
personal  charge,  in  no  manner  affects  the  legal  status  of  the  ward 
in  respect  to  his  capacity  to  make  contracts.  Redden  v.  Baker ^ 
86  Ind.  191;  Wadsxoorth  v.  Sharpsteen^  8  ^S".  Y.  388;  Wadsworth 
V.  Sherman^  14  Barb.  169;  Fitzhugh  v.  WUcox^  12  Barb.  235; 
Leonard  v.  Leonard^  14  Pick.  280;  Imhoff  v.  ^Y^t1ner^  31  Pa.  243. 

The  case  of  Osterhout  v.  Shoemaker^  3  Hill,  513,  shows  that  the 
inquisition  is  evidence,  even  as  against  strangers  to  the  proceed- 
ing, who  had  no  opportunity  to  offer  or  cross-examine  witnesses. 
They  must  overcome  the  presumption  created  by  the  inquisition 
by  evidence  on  their  part.    DeineU  v.  Leonard^  19  How.  Pr.  140. 

§  432.  Competency  in  its  Relations  to  Contracts. — The 

mental  capacity  of  a  party  for  the  act  in  controversy  is  not  deter- 
mined by  technical  definitions  of  insanity.  The  test  is  whether, 
upon  the  evidence,  the  conscience  of  the  court  is  satisfied  that  tho 
grantor,  whose  deed  is  questioned,  was  at  the  time  and  in  the  act 
competent  for  that  particular  transaction.  Lozear  v.  Shields^  23 
N.  J.  Eq.  509. 

"Competency"  implies  at  least  two  essentials,  viz.:  (1)  under- 
standing, to  the  power  to  comprehend  the  full  nature  and  conse- 
quences of  the  act;  and  (2)  will,  or  the  power  to  form  and  execute 
a  purpose  free  from  the  control  or  dominion  of  another.  Doe  v. 
Beesony  2  Houst.  263. 

nationality  in  some  degree  may  exist  with  ability  to  converse 
and  to  act  coherently  in  a  few  matters  of  minor  consequence,  and 
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yet  there  be,  from  gross  defect  either  of  understanding  or  will,  a 
total  incompetency  for  any  serious  business  transaction.  Bish. 
Cont.  §§  288,  291;  Ray's  Essay  on  Testamentary  Capacity,  found 
in  "  The  Sanitarian  "  (the  organ  of  Medico-Legal  Society  of  New 
York)  for  Oct.  1877,  vol.  5,  no.  55,  p.  433.    See  pp.  439,  440. 

In  cases  of  dementia,  or  that  peculiar  form  of  mental  unsound- 
ness occurring  from  old  age,  the  development  of  mental  disease 
is  strikingly  characterized  by  effects  which  terminate  the  contract- 
ing and  testamentary  capacity  even  while  some  degree  of  ration- 
ality in  common-place  matters  remains.  Whart.  &  8.  Med.  Jur. 
§§  93,  94;  Ray,  Testamentary  Capacity,  pp.  437,  438. 

It  is  well  settled  that  the  character  of  the  act  is  largely  relied 
on  by  the  courts  as  evidence  of  the  rationality  or  irrationality  of 
the  actor.  Frazer  v.  Frazer,  2  Del.  Ch.  260,  264;  Ray,  Test 
Cap.  442-444.  If,  therefore,  a  contract  or  will  be  itself  irra- 
tional, the  court  will  require  strong  extrinsic  evidences  of  mental 
soundness  to  sustain  it.    Frazer  v.  Frazer^  supra. 

%  433.  Principles  Governing  Courts. — The  principle  on 
which  courts  of  equity  deal  with  this  class  of  persons  is  neither, 
as  a  matter  of  course,  to  affirm  or  avoid  their  acts,  but  to  protect 
them  in  the  exercise  of  such  capacity  as  they  have.  It  will  there- 
fore scrutinize  their  transactions;  considering  the  nature  of  the 
act  done,  the  inducements  leading  to  it,  and  the  attending  cir- 
cumstances and  influences.  If  the  conscience  of  the  court  is  satis- 
fied that  such  a  grantor  comprehended  the  nature  and  conse- 
quences of  the  transaction,  and  exercised  a  deliberate  and  free 
judgment,  it  will  be  sustained.  But  if  the  nature  of  the  act  or  the 
attending  circumstances  justify  the  conclusion  that  the  grantor's 
weakness  has  been  taken  advantage  of,  the  deed  will  be  set  aside 
in  equity,  however  valid  it  might  be  at  law.  Gartside  v.  Isher- 
wood^  1  Bro.  Ch.  660,  took  the  first  decided  step  in  exercising  this 
protecting  power  of  equity.  Blackford  v.  Christian^  1  Knapp, 
73  (cited  fully  in  1  Wharton  &  S.  Med.  Jur.  §  76),  developes  it 
more  fully.  There  Lord  Wynford  lays  down  the  doctrine  since 
followed  in  all  the  cases,  thus :  "  A  degree  of  weakness  of  in- 
tellect far  below  that  which  would  justify  such  a  proceeding  (i.  ^., 
in  lunacy),  coupled  with  other  circumstances  to  show  that  the 
weakness,  such  as  it  was,  had  been  taken  advantage  of,  will  be 
sufiicient  to  set  aside  any  important  deed." 

§  434.  Conclusions  of  Judge  Story. — In  1  Story  on  Equity 
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•Jarifipradence,  §  238,  from  a  full  review  of  the  cases,  Mr.  Justice 
Story  draws  this  conclusion,  that  "  The  acts  and  contracts  of  per- 
sons who  are  of  weak  understandings,  and  who  are  thereby  liable 
to  imposition,  will  be  held  void  in  courts  of  equity,  if  the  nature 
of  the  act  or  contract  justify  the  conclusion  that  the  party  has  not 
•exercised  a  deliberate  judgment,  but  that  he  has  been  imposed 
upon,  circumvented,  or  overcome  by  cunning  or  artifice  or  undue 
influence." 

The  doctrine  thus  defined  by  Lord  Wynford  and  Judge  Story 
has  been  expressly  approved  and  followed  in  all  cases  where  the 
question  has  arisen.  Cruise  v.  Christopher^  6  Dana,  181;  Wilson 
V.  Oldhcmiy  12  B.  Mon.  55;  Buffalow  v.  Buffalow^  2  Dev.  &  B. 
Eq.  241;  Tracey  v.  Sachet^  1  Ohio  St.  54;  Gass  v.  Mason^  4 
Sneed,  497. 

§  435.  A  Well  Considered  Case. — A  deed  may  be  declared 
void  because  obtained  by  undue  infiuence.  A  voluntary  convey- 
ance made  by  a  weak-minded,  aged  man,  largely  made  in  the  inter- 
est and  through  the  active  instrumentality  of  a  party  holding  a  close 
relation  of  trust  and  confidence  to  the  grantor,  and  as  largely  to 
the  detriment  of  the  grantor  or  those  having  claims  upon  him  is 
not  to  be  sustained  unless  the  conscience  of  the  court  is  satisfied 
that  it  was  made  both  understandingly  and  independently;  and 
the  onus  of  showing  this  is  very  strongly  cast  upon  the  gi*antee. 
By  onMS  in  these  eases  it  is  not  meant  to  sustain  such  a  deed. 
The  grantee  must  in  all  cases  show  affirmatively,  by  some  specific 
evidence  going  to  the  particular  act,  the  absence  of  fraud  or  influ- 
ence; but  that  to  sustain  a  grant  made  to  one  holding  a  relation 
of  confldence  or  influence, — ^as  between  parent  and  child, — the 
court  must  be  satisfied,  from  all  the  circumstances  in  evidence, 
that  the  grantor  comprehended  the  nature  and  effect  of  the  trans- 
action, and  exercised  in  it  a  free  discretion.  Whether  or  not  a 
deed  was  so  executed  may  be,  and  usually  is  determined  by  the 
nature  and  circumstances  of  the  transaction  and  the  condition  of 
the  parties,  without  direct  proof  as  to  the  presence  or  absence  of 
fraud  or  infiuence.    Jones  v.  Thompson^  6  Del.  Ch.  374. 

A  gift  by  son  to  father,  or  father  to  son,  may  be  so  reasonable 
in  itself,  and  between  parties  so  independent  of  each  other,  as  to 
exclude  all  presumption  of  fraud  or  infiuence  and  to  dispense  with 
any  direct  proof  of  understanding  and  independence  in  the  act. 
On  the  other  hand,  when,  as  is  usually  the  case,  the  relation  be- 
69 
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tween  parent  and  child  is  one  of  much  trust  or  influence,  on  the 
one  part  or  the  other,  and  especially  when  in  such  case  the  grantor 
is  of  feeble  capacity,  and  the  grant  an  improvident  one  and  for 
the  benefit  of  the  grantee, — ^the  presumption  is  strongly  against 
the  grant,  and  requires  direct  evidence  of  understanding  and  free 
will  in  the  act  itself;  so  that  the  result  is  this :  That  to  sustain  a 
grant  made  under  such  relations  the  court  must  be  satisfied  as  to 
the  absence  of  fraud  and  influence,  but  the  strength  of  the  omi» 
to  show  this,  or  (more  accurately)  the  measure  of  evidence  to 
satisfy  the  court  of  its  absence,  will  depend  on  the  nature  of  the 
transaction  and  special  circumstances  of  the  parties.    Ibid. 

§  436.  Resume  of  Authority. — Under  this  general  proposition 
it  may  be  remarked : 

A  broader  proposition  has  been  sustained,  holding  all  voluntary 
conveyances  without  any  special  relation  of  confidence  to  impose 
this  onus.  The  doctrine  is  thus  stated  in  the  English  note  to 
ITuguen/m  v.  Baseley,  2  White  &  T.  Lead.  Cas.  1175,  1188 : 
"  Even  in  the  absence  of  any  special  relation  between  parties, 
where  a  person  gains  a  great  advantage  over  another  by  a  volun- 
tary instrument,  the  burden  of  proof  is  undoubtedly  thrown  upon 
the  person  receiving  the  benefit,  and  he  is  under  the  necessity  ol 
showing  that  the  transaction  is  fair  and  honest;"  and  the  Ameri- 
can note  is  not  less  emphatic. 

The  proposition  is  fully  sustained  by  a  multitude  of  cases,  of 
which  the  following  will  serve  as  examples :  Gibson  v.  Jej/eSy  & 
Ves.  Jr.  266;  Hoghton  v.  HogJdon.^  15  Beav.  278;  Cook  v.  La- 
motte^  15  "Beav.  234;  Bldckie  v.  Clark^  15  Beav.  600;  BiUage  v. 
SoutheCy  9  Hare,  534;  Phillipa  v.  MvlUngSy  L.  R.  7  Ch.  App- 
Cas.  244;  Price  v.  Price,  1  DeG.  M.  &  G.  308;  PhiUipson  v. 
Kerry,  32  Beav.  628;  EvsseWa  App.  75  Pa.  269,  279,  289;  TyUr 
V.  Oardhier,  35  N.  Y.  559.  The  burden  thus  cast  upon  the  donee 
is  satisfied  only  by  proof  that  the  donor  comprehended  fully  what 
he  was  doing.    2  White  &  T.  Lead.  Cas.  1175. 

But  where  any  special  relation  of  confidence  is  shown  to  have 
existed  between  the  donor  and  donee,  the  latter  has  imposed  upon 
him  the  further  burden  of  proving  how  the  intention  was  pro- 
duced (2  White  &  T.  Lead.  Cas.  1172, 1175, 1192);  and  this  seema 
to  mark  the  distinction  between  the  two  classes  of  cases. 

The  rule  stated  is  not  confined  to  certain  conventional  relations, 
but  extends  as  well  to  cases  of  confidence  springing  from  natural 
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relations — and,  further,  to  all  cases  of  confidence,  however  arising. 
In  fact  the  expression  of  Sir  Samuel  Romily  in  the  argument  of 
Hugueni/n,  v.  Baseley^  that,  "  The  relief  stands  upon  a  general 
principle  applicable  to  all  the  variety  of  relations  in  which  domin- 
ion may  be  exercised  by  one  person  over  another,"  has  been 
practically  adopted  by  the  courts  as  the  rule  governing  the  sub- 
ject. Dent  V.  BenneU,  4:  Myl.  &  C.  277,  cited  in  2  White  &  T. 
Lead.Cas.  1174. 

There  is  no  other  limit  to  the  application  of  this  principle  than 
the  possibility  of  the  acquisition  by  one  person  of  more  than  the 
ordinary  influence  over  another.  The  principle  is  well  and  briefly 
stated  by  the  vice-chancellor  in  BiMage  v.  Southee^  9  Hare,  540; 
Tvrner  v.  Turner^  44  Mo.  535. 

The  conventional  legal  relations  to  which  the  doctrine  is  applied 
with  the  utmost  severity  are  those  of  trustee  and  cestui  que  trusty 
in  dealing  with  the  trust  funds;  attorney  and  client,  guardian  and 
ward,  principal  and  general  agent.  With  respect  to  these  rela- 
tions, the  law  forbids  any  dealing  while  the  relation  exists, 
and  avoids  all  voluntary  grants  without  reserve.  Hence  a  trustee, 
attorney,  guardian,  or  agent,  who  receives  such  grant  from  his 
cestui  que  trusty  client,  ward  or  principal,  is  not  permitted  to  show 
that  it  was  a  fair  and  proper  exercise  of  bounty,  but  the  law  raises 
a  conclusive  presumption  against  the  transaction. 

But  when  the  relation  is  a  natural  or  confidential  one,  the  grant 
is  subjected  to  rigorous  scrutiny  and  avoided,  unless  it  appear  to 
have  been  made  understandingly  and  independently.  Lee  v. 
Pea/rce,  68  N.  C.  77. 

In  this  latter  class  of  cases  the  presumption  is,  as  we  have  seen^ 
likewise  against  the  grant,  and  casts  the  burden  of  proof  upon  the 
grantee.  Unlike  the  conclusive  presumption  raised  in  the  cases 
of  conventional  relations,  it  is  a  presumption  of  fact  which  may 
be  rebutted, — only,  however,  by  proof  adduced  by  the  grantee, 
or  arising  out  of  the  circumstances.  No  better  evidence  of  the 
universality  of  the  application  of  this  principle  need  be  offered 
than  a  reference  to  the  great  variety  of  relationships  to  which  it 
has  been  applied,  other  than  the  conventional  relations  before 
named.  The  most  important  of  the  natural  relations,  that  of 
parent  and  child,  we  may  pass  for  the  moment  to  notice  some  of 
those  which  being  less  near  are  more  striking. 

Spiritual  adviser.  The  leading  case  {jffuguenin  v.  Basdey^  1 
White  &  T.  Lead.  Cas.  1156)  was  one  falling  under  this  particu- 
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lar  class,  and  it  was  preceded  by  Norton  v.  ReUy^  2  Eden,  286, 
and  ParfiU  v.  Lawless^  L.  R.  2  P.  *&  D.  462,  where  the  doe- 
trine  was  held  applicable  to  gifts  inter  vivos,  though  not  as  to 
wills. 

Spiritual  medium.     Zyon  v.  Home,  L.  R.  6  Eq.  656. 

Medical  attendant  and  patient.  Dent  v.  Bennett^  4  Myl.  & 
C.  262;  Oihson  v.  Russell,  2  Tounge  &  C.  104;  BiUage  v.  Southee, 
9  Hare,  534;  AshweU  v.  Lomi,  L.  R.  2  P.  &  D.  477,  in  which, 
even  in  case  of  a  will,  the  omts  was  held  to  lie  heavily  upon  the 
physician  receiving  the  bequest. 

Keeper  of  house  for  lunatics  and  person  under  his  care.  Wright 
v.  Proud,  13  Ves.  Jr.  136. 

Widower  and  sister  of  deceased  wife.  Goulson  v.  Allison,  2 
De  G.  F.  &  J.  521. 

A  man  engaged  to  be  married  to  grantor.  Page  v.  Home,  11 
Beav.  227;  Cohhett  v.  Brock,  20  Beav.  524;  Rockafellow  v.  New- 
oomh,  57  111.  186. 

Brother  or  sister.  Harvey  v.  Mount,  8  Beav.  439;  Todd  v. 
Qrove,  33  Md.  188;  Sea/rs  v.  Shafer,  6  N.  Y.  268,  272;  Shurp  v. 
Leach,  31  Beav.  491. 

Nephew  and  aunt.     Cooke  v.Lamotte,  15  Beav.  234. 

Distant  blood  relations.    Lon^  v.  Mulford,  17  Ohio  St.  484. 

Servant,  and  infant  son  of  his  master,  or  young  master.  Os- 
mond V.  Fitzroy,  3  P.  AVms.  129;  also  note  1,  citing  many  cases; 
Bridgman  v.  Gh^een,  2  Ves.  Sr.  627. 

Intimate  friendly  relations  and  implicit  confidence  in  business 
matters.  Pur  eel  v.  M^Nama/ra,  14  Ves.  Jr.  91;  Oustance  v. 
Cunningham,  13  Beav.  363;  Wilkinson  v.  Foxokes,  9  Hare,  592; 
Kay  V.  Smith,  21  Beav.  522,  affd  on  appeal,  7  H.  L.  Cas.  750. 

One  who  proffers  his  services  as  a  mere  friend.  Bayliss  v. 
Williams,  6  Coldw.  442,  cited  in  2  Lead.  Cas.  Eq.  1194. 

And  BO,  generally,  it  matters  not  from  what  relation  or  under 
what  circumstances,  if  it  exists  and  is  unduely  exercised,  it  is  fatal 
to  the  transaction;  "a  man  being  as  much  bound  to  act  for  the 
best  interests  of  another,  who  has  trusted  him  as  a  friend,  as  if  he 
had  been  appointed  a  trustee  or  agent."  Turner  v.  Turner,  44  ^ 
Mo.  535;  M^Cor^mick  v.  Malin,  5  Blackf.  509;  Story,  Eq.  Jur. 
§§  308,  311. 

To  no  relation  has  this  doctrine  been  applied  with  more  strin- 
gency and  uniformity  than  to  that  of  parent  and  child.  Story, 
Eq.  Jur.  §  309. 
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The  cases  which  the  rale  is  intended  to  gnard  against  are  not 
those  of  gifts  between  parent  and  child,  when  the  age  and  circum- 
stances of  both  parties  are  such  as  to  put  them  on  a  fair  and  equal 
footing  towards  each  other.     The  protection  given  by  the  rule  is 
to  the  young  and  inexperienced  child  on  the  one  hand,  and  the 
aged  and  dependent  parent  on  the  other.     Ordinarily  the  rule 
is  applied  to  avoid  gifts  from  the  child  to  the  parent.    2  White 
&  T.  Lead.  Cas.  1176,  1196;  Cooking  v.  Pratt,  1  Ves,  Sr.  400 
Baker  v.  Bradley^  7  De  Gt.  M.  &  6.  597;  Wright  v.  Vander 
plamk,  8  De  Q-.  M.  &  G.  138;  Savery  v.  King,  5  H.  L.  Cas.  626 
PotU  V.  Surr,  34  Beav.  543;  Chambera  v.  Crahe,  34  Beav.  457 
Houghton  v.  Houghton,  15  Beav.  278;  Bergen  v.  TJdaR,  31  Barb.  9 
TayUyt  v.  Tayl/yr,  49  U.  S.  8  How.  183,  12  L.  ed.  1040;  SUxyum 
V.  MarshaU,  2  Wash.  C.  C.  397;  Ha/rdiiig  v.  Handy,  24  U.  S.  11 
Wheat.  104,  6  L.  ed.  429. 

But  in  old  age  the  attitude  of  the  parties  is  reversed,  the  parent 
then  becomes  the  dependent  one  and  falls  under  the  protection  of 
the  court.  2  White  &  T.  Lead.  Cas.  1206;  Whelan  v.  WheUm, 
3  Cow.  537;  Martin  v.  Martin,  1  Heisk.  644;  Brice  v.  Brioe,  5 
Barb.  533;  Coinstock  v.  Comstock,  57  Barb.  453;  Highherger  v. 
Stiffler,  21  Md.  338. 

Especially  are  the  courts  suspicious  of  such  conveyances  when 
made  to  one  child  to  the  prejudice  of  the  rest,  and  in  such  cases 
the  fact  of  general  confidence  and  influence,  coupled  with  old  age 
or  weakness  or  the  agency  of  the  child  taking,  are  held  conclusive 
of  undue  influence.  Marvin  v.  Marvin,  3  Abb.  App.  Dec.  193, 
cited  in  2  White  &  T.  Lead.  Cas.  1266. 

The  purpose  for  which  the  influence  is  exercised  should  be  the 
criterion  whether  or  no  it  was  undue,  rather  than  the  way  in 
which  it  is  acquired.  2  White  &  T.  Lead.  Cas.  1210;  Jones  v. 
Thompson,  5  Del.  Ch.  374. 


CHAPTER  XLVIL 

NEGATIVE  PROOF. 

§  437,   Oenerdl  Rule,  Burden  of  Proof. 
438.  Application  of  the  Rule. 

§  437.  General  Bnle^  Burden  of  Proof. — The  general  rule 
dedueible  from  the  authorities,  may  be  thus  stated:  Whoever 
asserts  a  right  dependent  for  its  existence  upon  a  negative,  must 
establish  the  truth  of  the  negative  by  a  preponderance  of  the  evi- 
dence. This  must  be  the  rule,  or  it  must  follow  that  rights,  of 
which  a  negative  forms  an  essential  element,  may  be  enforx*ed 
mthout  proof.  This  conclusion  would  be  both  illogical  and  un- 
just, and  we  are  therefore  authorized  to  infer  the  truth  of  its 
converse.  Confusion  has  arisen  from  statements  loosely  made  by 
text-writers,  and  sometimes  by  courts;  but  it  will  be  found,  upon 
examination,  that  wherever  the  question  has  been  directly  pre- 
sented and  considered  with  care,  it  has  been  uniformly  held  that 
wherever  the  petitioner's  right  depends  upon  the  truth  of  a  nega- 
tive, upon  him  is  cast  the  onvs  prohandiy  except  in  cases  where  the 
matter  is  peculiarly  within  the  knowledge  of  the  adverse  party. 
It  is  not  because  the  proposition  that  the  defendant  has  no  license 
to  retail  liquor  is  a  negative  one,  that  the  State,  in  prosecutions 
for  the  violations  of  the  Liquor  Law,  is  excused  from  making  proof 
thereof,  but  because  the  fact  is  one  pecuUarly  within  the  knowl- 
edge of  the  accused.  The  case  of  Shea/rer  v.  State^  7  Blackf.  99, 
puts  the  rule  upon  the  ground  that  the  matter  is  one  peculiarly 
within  the  knowledge  of  the  accused.  An  examination  of  the 
authorities  there  cited  will  show  that  the  doctrine  cannot  be  sus- 
tained upon  any  other  ground.  There  are  many  cases  declaring 
a  doctrine  different  from  that  as  stated  in  Shearer  v.  Staie^  supra. 
The  conflict  in  the  authorities  is  sharp,  and  it  may  be  said  of  them, 
as  it  was  said  of  the  troops  of  some  of  the  European  nations,  ^'that 
they  fight  on  both  sides."  1  Greenl.  Ev.  (13th  ed.)  §  79,  noU;  1 
Whart.  Ev.  §  368. 

§  438.  Application  of  the  Bale.  —  Among  the  cases  ap- 
plying the  general  rule  substantially  as  we  have  stated  it,  that 
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^here  a  negative  is  essential  to  the  existence  of  the  right,  the 
partj  claiming  the  right  has  the  burden,  as  those  holding  that  in 
actions  for  malicious  prosecutions  the  plaintiff  must  prove  that 
there  was  no  probable  cause.  Smith  v.  Zent^  59  Ind.  362;  Carey 
V.  SheetSj  67  Ind.  375;  Cvmrnirngs  v.  Pa/rks^  2  Ind.  148;  2  GreenL 
Ev.  §  454.  The  same  rule  applies  where  the  plaintiff  sues  for 
injuries  arising  from  negligence  in  leaving  dangerous  excavations 
without  protecting  barriers;  and  it  also  applies  in  all  cases  where 
the  claim  is  founded  on  a  breach  of  duty  in  not  repairing  high- 
ways,  for  in  aUanch  cases  a  negative  must  be  established.  This  is 
the  rule  in  cases  where  the  question  is  one  of  mutual  negligence; 
the  evidence  must  establish  the  negative  proposition,  that  his  own 
negligence  did  not  proximately  contribute.  Sale  v.  Smithy  78 
N.  T.  480;  Shearm.  &  Kedf .  Neg.  §  12.  In  Nash  v.  HaU,  4  Ind. 
444,  it  was  held  that  where  a  biU  alleged  that  "  the  defendant  in 
the  suit  did  not  make  a  tender  of  a  deed,"  the  burden  is  on  the 
plaintiff.  In  that  case  it  was  said:  "  Where  the  plaintiff  grounds 
his  right  of  action  on  a  negative  allegation,  the  establishment  of 
which  is  an  essential  element  in  his  case,  he  is  bound  to  prove  it, 
though  negative  in  its  terms."  The  case  of  Smith  v.  Bettger^  68 
Ind.  254,  34  Am.  Eep.  256,  proceeds  upon  the  same  general  doc- 
trine; for  it  is  there  held  that  one  who  relies  upon  the  negative 
allegation,  that  a  negotiable  promissory  note  was  not  taken  in  pay- 
ment of  a  precedent  debt,  must  prove  his  allegation.  *  Where  the 
action  is  against  a  tenant,  and  the  breach  assigned  is  that  he  did 
not  repair,  the  onus  is  upon  the  plaintiff.  Doe  v.  Rowlands^  9 
€ar.  &  P.  934;  Bdcher  v.  M'Intoah,  8  Car.  &  P.  720;  Croft  v. 
Lumley^  6  H.  L.  Cas.  672.  The  rule  under  mention  is  as  old  as  the 
-case  of  Berty  v.  Dormer^  12  Mod.  526,  where  it  was  recognized 
And  enforced  by  Chief  Justice  Holt.  In  Conyers  v.  State^  50  Ga. 
103, 15  Am.  Kep.  686,  it  was  held  that  the  State,  in  a  prosecution 
for  suffering  a  minor  to  play  a  game  of  billiards,  without  the  con- 
sent of  his  father,  must  prove  the  negative  proposition,  that  the 
father  did  not  consent.  The  Supreme  Court  of  Illinois,  in  the 
•case  of  Bea^dstovm  v.  Vi/rginia  City^  76  111.  43,  44,  held  that  the 
burden  of  proving  that  a  man  was  not  a  legal  voter  rested  on  the 
party  asserting  the  proposition.  Without  commenting  upon 
them,  we  cite,  as  sustaining  the  view  we  have  taken,  the  follow- 
ing cases:  Williams  v.  JEast  India  Co.  3  East,  192;  Sissons  v. 
Dixoriy  5  Bam.  &  C.  758;  Bodwell  v.  Hedge,  1  Car.  &  P.  220; 
Bidgway  v.  Evbanh^  2  Mood.  &  K.  217;  Smith  v.  BavieSy  7 
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Car.  &  p.  307.  A  familiar  class  of  cases,  in  which  indeed  the 
rule  is  so  often  applied  that  its  application  suggests  no  thought  of 
any  general  doctrine  to  the  contrary,  is  that  class  represented  by 
actions  for  a  breach  of  warranty  as  to  the  soundness  of  some 
article  of  personal  property.  In  this  class  of  cases  the  unques- 
tioned rule  is  that  the  plaintiff  must  prove  the  negative  proposi- 
tion, that  the  thing  warranted  to  be  sound  was  not  sound.  Other 
illustrations  of  the  recognition  and  enforcement  of  the  rule,  as 
stated  by  us,  might  be  given,  but  we  think  it  unnecessary  to  pro> 
long  this  opinion  by  adding  cases  or  illustrations. 

It  is  to  be  observed  that  we  are  not  considering  how  much  evi- 
dence is  required,  where  the  allegation  sought  to  be  established  i& 
a  negative,  but  the  question  we  are  considering  is,  who  must  prove 
the  negative  ?  The  party  by  whom  it  is  asserted,  in  such  a  case  as 
the  present,  is  in  a  much  better  situation  to  establish  the  negative 
than  his  adversaries  are  to  establish  its  affirmative  converse,  for 
his  habits  and  his  manner  of  life  are  better  known  to  himself 
than  anybody  else.  He  knows,  better  than  anyone  else,  those 
who  are  acquainted  with  his  character  and  habits,  and  knows 
therefore  where  to  obtain  witnesses  who  possess  his  proper  knowl- 
edge. It  is  no  hardship  to  impose  upon  such  a  person  the  burden 
of  proving  a  negative,  upon  which  he  grounds  the  right  he  asks 
the  court  to  vindicate  by  its  judgment.  OoodADva  v.  SrnWk^  72 
Ind.  113. 


CHAPTER  XLVIIL 

NEGLIGENCE. 

§  439.  The  Conduct  of  Common  Carriers. 

a.  Vigilance  Required. 

b.  Negligence  Subject  of  Affirmative  Proof. 

c.  What  the  Pleadings  Should  State. 

d.  Onus  Probafidi  with  the  Plaintiff. 

e.  Reputation  for  Care  and  Caution. 

f .  WMt  is  Competent  Proof. 

g.  Carriers  of  Baggage  and  Goods,  Distinction. 

440.  Action  for  Injuries  Arising  From  Negligence. 

a.  Admission  of  Evidence,  Restriction. 

b.  Custom  Cannot  Justify  a  Negligent  Act. 

c.  Precautions  Adopted  After  Injury. 

d.  Contributory  Negligefice. 

e.  Revieto  of  a  Recent  Case. 

441.  Examination  of  the  Person. 

442.  Negligence  of  Imposed  Duties,  Personal. 

§  439.  The  Oondnct  of  Common  Carriers. 

a.  Yigilance  Required. — The  law  with  great  propriety  exacts 
the  utmost  vigilance  and  requires  the  utmost  skill  and  care  from 
those  who,  for  hire  and  profits  are  engaged  in  the  transportation 
of  passengers.  They  are  held  liable  for  the  slightest  neglect,  but 
none  of  the  decisions  have  yet  gone  to  the  extent  of  fastening 
upon  them  the  liability  of  insurers.  Wheaton  v.  North  Bea^ch  cfc 
M.  R.  Co.  36  Cal.  590;  Kamas  Pac.  E.  Co.  v.  MiOer,  2  Colo. 
442;  Hall  v.  Connecticut  Miver  S.  B.  Co.  13  Conn.  319;  Crawford 
V.  Georgia  R.  Co.  62  Ga.  566;  FrinJc  v.  Potter,  17  lU.  406;  Chi- 
cago City  R.  Co.  V.  Young,  62  111.  238;  Thayer  v.  St.  Louis,  A. 
cfe  T.  S.  R.  Co.  22  Ind.  26;  Sherlock  v.  Ailing,  44  Ind.  184; 
Frimk  v.  Coe,  4  G.  Greene,  555;  Louisville  City  R.  Co.  v.  Weains, 
80  Ky.  420;  Black  v.  CarroUton  Co.  10  La.  Ann.  33;  Mawry  v. 
Talmadge,  2  McLean,  157;  The  Orijlamme,  3  Sawy.  397;  Pitts- 
hirgh  dk  C.  R.  Co.  v.  Pillow,  76  Pa.  510;  Nashville  <&  O.  R.  Co. 
y.  Messino,  1  Sneed,  220;  Virginia  Cent.  R.  Co.  v.  Scmger,  15 
Gratt.  230;  Taylor  v.  Chand  Trunk  R.  Co.  48  N.  H.  304;  Brock- 
way  V.  Lasccda,  1  Edm.  Sel.  Cas.  135;    Caldwell  v.  Mv/rphy,  1 
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Duer,  233;  Weed  v.  Pomama  R.  Co.  5  Duer,  193;  Caldwell  v. 
JSTew  Jersey  8.  B.  Co.  47  N.  Y.  282;  Oliver  v.  New  York  dk  E. 
R.  Co.  1  Edm.  Sel.  Cas.  689;  Ca/rroU  v.  Stolen  lala/nd  R.  Co.  58 
N.  Y.  126;  Thompson,  Carriers  of  Passengers,  197;  Knight  v. 
Portland.  8.  <&  T.  R.  Co.  56  Me.  234;  OiUon  v.  Jackson  CowUy 
Horse  R.  Co.  76  Mo.  282;  McClenagham,  v.  Brock^  5  Bich.  L.  17; 
Shearm.  &  Redl  Neg.  §  266;  Hutch.  Car.  §  501;  Lawson,  Cent. 
Car.  §  15. 

As  regards  the  carriers  of  passengers,  the  law  indulges  certain 
presumptions  for  and  against  them,  and  the  burden  of  proof  is 
ordinarily  cast  upon  them  to  show  the  absence  of  negligence 
where  the  injury  complained  of  is  the  direct  result  of  prima  facie 
negligence.  Mr.  Deering,  in  a  recent  text-book  on  this  subject 
(Law  of  Negligence,  §  101),  employs  the  following  language,  and 
cites  the  accompanying  authorities. 

^^In  some  cases  it  has  been  held  that  a  passenger  suing  a  common 
carrier  for  injury  sustained  during  the  transit,  must  affirmatively 
show  negligence  on  the  part  of  the  carrier  {Oeorgia  R.  dk  Bkg. 
Co.  V.  Anderson^  33  Ga.  110;  Mitchell  v.  Western  <&  A.  R.  Co.  30 
Ga.  22;  Ber/o  v.  JUi'ew  York  Cent.  R.  Co.  34  N.  Y.  9;  HoUbrook 
V.  TJtica  &  8.  R.  Co.  12  N.  Y.  236;  Illinois  Cenl.  R.  Co.  v. 
Cragim,^  71  lU.  177);  that  the  plaintiif  must  show  his  own  freedom 
from  contributory  negligence  {Bonce  v.  Dvbuque  St.  R.  Co.  53 
Iowa,  278;  Shoemaker  v.  Lacey^  38  Iowa,  277;  Nelson  v.  Chicago^ 
R.  1.  (&  P.  R.  Co.  38  Iowa,  564;  Chamberlain  v.  Milwaukee  <&  M. 
R.  Co.  11  Wis.  238;  Aurora  Branch  R.  Co.  v.  Chimes,  13  LI.  585; 
Beyo  V.  New  York  Cent.  R.  Co.  84  N.  Y.  9);  and  that  the  mere 
fact  of  an  accident  happening  raised  no  presumption  {Bast 
Tennessee^  V.  c&  G.  R.  Co.  v.  MitcheUj  11  Heisk.  400;  Curtis  v. 
Rochester  <&  S.  R.  Co.  18  N.  Y.  534);  but  the  rule  as  settled  by 
the  weight  of  authority  is  that  the  happening  of  the  accident 
makes  out  a  prima  facie  case,  and  raises  a  presumption  of  negli- 
gence, and  that  the  burden  is  upon  the  defendant  to  rebut  this 
presumption.  New  Orleans,  J.  <&  O.N.  R.  Co.  v.  AUbritton,  38 
Miss.  242;  Oalena  <&  C.  U.  R.  Co.  v.  Yarwood,  17  IlL  509;  Bege- 
7nan  v.  Western  R.  Corp.  16  Barb.  353,  affd  13  N.  Y.  9;  Paducah 
<fe  M.  R.  Co.  V.  Soehl,  12  Bush,  43;  Iron  R.  Co.  v.  Mowery,  36 
Ohio  St.  418,  38  Am.  Rep.  597;  Stevens  v.  European  ds  N.  A. 
R.  Co.  66  Me.  74;  Tennery  v.  Pippinger,  1  Phila.  543;  Pittsburg 
i&  C.  R.  Co.  V.  PiUow,  76  Pa.  510;   Baltimore  <&  0.  R.  Co.  v. 
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Wigh;tmKm^  29  Gratt.  431;  McLean  v.  Burhank^  11  Minn.  277; 
Wa/re  v.  Oay,  11  Pick,  106;   Wall  v.  Lwezay,  6  Colo.  465. 

'^ThuB  the  presumption  is  raised  against  a  carrier,  and  the  bur- 
den of  disproving  negligence  is  on  him  when  injury  happens  from 
the  overturning  of  a  car  {ZouismUe  cfe  jP.  H.  Co.  v.  Smith,  2 
Duvall,  656;  Denver,  S.  P.  (&  P.  E.  Co.  v.  Woodward,  4  Colo.  1); 
from  its  being  thrown  from  the  track  {George  v.  St.  Louis,  I.  M. 
<&  S.  E.  Co.  34  Ark.  613;  Pittsbv/rgh,  C.  <&  St.  L.  E.  Co.  v. 
WtUiams,  74  Ind.  462;  Peoria,  P.  <&  J.  E.  Co.  v.  Eeynolds,  88 
HI.  418;  BaUirrwr6  dk  O.  E.  Co.  v.  Worthvngton,  21  Md.  275);  or 
from  washing  away  of  an  embankment  {Philadelphia  dfe  E.  E. 
Co.  V.  Anderson,  94  Pa.  351,  39  Am.  Rep.  787);  or  road  {Brehm 
V.  Orea;t  Western  E.  Co.  34  Barb.  256);  from  the  giving  way  of 
a  bridge  {Kamsas  Pa>c.  E.  Co.  v.  Miller,  2  Colo.  442);  from  an 
obstruction  on  the  track  {SuUi/oan  v.  Philadelphia  cfe  E.  E.  Co. 
30  Pa.  234);  from  the  bursting  of  a  boiler  {Eobinaon  v.  j^^ew  York 
Gent.  (&  H.  E.  E.  Co.  20  Blatchf.  338;  Illinois  Ceyit.  E.  Co.  v. 
PhiUips,  40  ni.  234,  55  LI.  194;  Caldwell  v.  New  Jersey  S.  B, 
Go.  56  Barb.  425;  Eose  v.  Stephens  d:  C.  Transp.  Co.  20  Blatchf. 
411);  from  the  bursting  of  a  lamp  ( WUkie  v.  Bolster,  3  E.  D. 
Smith,  327);  from  the  upsetting  of  a  stage  {McKinney  v.  Neil, 
1  McLean,  540;  FaHsh  v.  Eeigle,  11  Gratt.  697;  Stockton  v.  Frey, 
4  Gill,  406;  Favrchild  v.  Calif omia  Stage  Co.  13  Cal.  599;  Boyce 
V.  Calif orrda  Stage  Co.  25  Cal.  460;  Lemon  v.  Chanslor,  68  Mo. 
340;  Ware  v.  Gay,  11  Pick.  106);  from  the  breaking  of  a  paddle- 
wheel  {Yerkers  v.  Keokuk  N.  L.  Packet  Co.  7  Mo.  App.  265); 
from  the  falling  of  a  gangplank  {Eagle  Packet  Co.  v.  Defries,  94 
HI.  598);  from  the  falling  of  a  berth  {Smith  v.  British  &  N.  A. 
E.  M.  S.  Packet  Co.  14  Jones  &  S.  86);  from  proof  of  habit  of 
intoxication  of  conductor,  in  case  of  accident.  Pennsylvania  E. 
Co.  V.  Books,  57  Pa.  339.  This  presumption  does  not  arise  in 
favor  of  a  trespasser.  Sommers  v.  Mississippi  <&  T.  E.  Co.  7  Lea, 
201.  And  where  a  train  has  come  to  a  stop,  and  a  passenger  on 
stepping  from  the  lowest  step  to  the  ground,  the  distance  not  be- 
ing more  than  twenty-one  inches,  fractures  her  knee  pan,  without 
any  apparent  external  cause,  no  presumption  of  negligence  on  the 
part  of  the  company  is  raised.  Delaware,  L.  da  W.  E.  Co.  v. 
Napheys,  90  Pa.  135." 

b.  NegligeHce  Subject  of  Afflrmative  Proof. — ^Negligence  is 
never  presumed.    It  is  always  the  subject  of  affirmative  proof 
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{Allen  V.  WiOard,  57  Pa.  374;  Brown  v.  C.  <6  B.  St.  R.  Co.  4» 
Mich.  153);  but,  while  the  above  proposition  is  absolutely  true,  it 
must  not  be  inferred  that  the  direct  proof  required  is  of  the  most 
positive  or  conclusive  nature.  It  is  frequently  a  matter  of  infer- 
ence from  the  surrounding  circumstances  {Illinois  Cent.  R.  Co.  v. 
Cragin^  71  111.  177);  and  in  no  instance  does  the  law  impose  such 
conclusive  evidence  of  negligence  as  it  requires  in  many  other 
cases.  Within  the  authorities  it  may  be  affirmed  that  negligence 
may  be  established  by  comparatively  slight  proof,  and  in  any 
event  the  rule  does  not  require  that  tlie  proof  should  be  beyond 
all  possible  or  reasonable  doubt.  Quaife  v.  Chicago  dk  N.  W.  R, 
Co.  48  Wis.  513;  GarreU  v.  Chicago  <fc  N.  W.  R.  Co.  36  Iowa. 
121.  Good  pleading  imperatively  requires  that  the  negligence 
should  be  properly  alleged  and  proved,  and  the  averment  of  negli- 
gence in  the  pleading  should  be  direct  and  positive;  but  a  general 
charge  of  negligence  in  the  pleading  is  enough  to  admit  proof  of 
any  degree,  and  if  proof  is  given  of  sufficient  negligence  to 
entitle  the  plaintiff  to  damages,  he  may  recover.  Fort  Wayne  v. 
De  Witty  47  Ind.  391;  Pennsylvania  Co.  v.  Kricky  47  Ind.  368.  A 
familiar  rule  of  pleading,  well  recognized  in  this  country,  allows  a 
general  allegation  of  negligence  to  be  sufficient,  and  it  is  never 
required  that  the  facts  constituting  the  negligence  should  be 
pleaded;  they  are  matter  of  proof.  St.  Louis  cfe  S.  E.  R.  Co.  v^ 
MathiaSy  50  Ind.  65;  Lucas  v.  WaMes^  49  Mich.  380;  McCavley 
V.  Davidson^  10  Minn.  418;  Schneider  v.  Missauri  Pa/:.  R.  Co. 
75  Mo.  295;  Austin  v.  New  York  <&  E.  R.  Co.  25  N.  J.  L.  381; 
South  i&  N.  Alahama  R.  Co.  v.  Thompson^  62  Ala.  497;  SvUivan 
V.  Iran  Silver  Min.  Co.  109  U.  S.  560,  27  L.  ed.  1028. 

The  codes  have  abolished  all  distinction  in  legal  and  equitable 
actions,  and  substituted  therefor  the  one  action  by  complaint 
for  our  common  law  practice,  and  for  our  chancery  practice  there 
has  been  substituted  a  code  of  procedure.  Blatchley  v.  Coles^  6> 
Colo.  82;  AUen  v.  Patterson^  7  N.  Y.  476;  Kimball  v.  LohmaSj 
31  Cal.  158;  Pom.  Rem.  §  542;  Rumsey,  Prac.  (ed.  1888)  61.  See 
Rice's  Colorado  Ann.  Code  Civ.  Proc.  §  1,  and  cases  cited. 

c.  What  the  Pleadings  Should  State. — The  complaint  in  an 
action  for  negligence  should  contain  a  statement  of  the  facts  con- 
stituting the  cause  of  action,  in  ordinary  and  concise  language. 
Wils(m  V.  Sinith,  61  Cal.  209. 

In  modem  practice  it  is  the  substitute  for  the  declaration  at 
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common  law,  and  under  the  new  system  the  plaintifPs  allegations 
showing  the  cause  of  action,  whether  at  law  or  in  equity,  are 
termed  the  complaint.  The  Code,  as  adopted  in  most  of  the 
states  and  territories  in  the  Union,  declares  expressly  what  the 
complaint  shall  contain.  See  Estee,  PI.  §  303;  New  York  Code 
Civ.  Proc.  §  481;  Cal.  Code  Civ.  Proc.  §  426;  Colorado  Code  Civ. 
Proc.  §  49,  and  cases  cited. 

There  must  be  an  averment  of  the  corporate  existence  of  a  cor- 
poration sued,  in  each  count  of  the  complaint.  Lov^p  v.  Calif  or- 
nia  S.  R.  Co.  63  Cal.  97. 

Each  count  of  the  complaint  must  be  a  sufficient  cause  of  action 
in  itself.     IMd. 

Jurisdictional  facts  must  be  averred  in  the  complaint,  when 
proceeding  is  statutory.  Lane  v.  Pferdner^  56  Cal.  122;  Swamp 
La/nd  DiM.  No,  121  v.  Hoggin,  64  Cal.  204. 

Performance  of  conditions  precedent  to  action  must  be  averred. 
Anderson  v.  Taylor,  66  Cal.  131. 

The  title  of  the  cause  should  be  stated  in  the  complaint  and  is 
composed  of  the  name  of  the  court,  the  place  of  trial,  the  names 
of  the  parties;  if  the  name  of  the  court  is  omitted  in  the  com- 
plaint, it  will  be  sufficient  if  stated  in  the  summons.  Vcm  Namee 
V.  Peoble,  9  How.  Pr.  198. 

The  complaint  determines  the  character  of  the  action,  and  it 
cannot  be  changed  by  the  answer.  McKay  v.  Jarvia,  8  N.  Y. 
Week.  Dig.  155. 

A  mere  misnomer  is  a  formal  error  which  may  be  amended 
before  or  at  the  trial,  or  afterwards.  Traver  v.  Eighth  Ave,  P. 
Co.  6  Abb.  Pr.  N.  S.  46,  3  Keyes,  497. 

"  Junior  "  is  no  part  of  the  name,  neither  is  the  middle  letter 
between  the  Christian  and  the  surname;  the  law  knows  only  one 
Christian  name.     People  v.  Cook,  14  Barb.  259,  aflPd  8  N.  Y.  67. 

It  is  not  necessary  to  aver  in  the  complaint  or  declaration  the 
facts  which  will  give  the  courts  jurisdiction  over  a  defendant  who 
resides  in  another  country.     Cody  v.  Payncmd,  1  Colo.  272. 

The  pleadings  should  disclose  the  facts  relied  upon  in  support 
or  defense  of  an  action.     Ptcsh  v.  Prosser,  11  ^\  Y.  347. 

Whatever  it  would  be  unnecessary  to  prove  on  the  trial  is 
unnecessary  to  allege  in  the  complaint.  Pecker  v.  Mathews,  12 
N.  Y.  313;  Ensign  v.  Sherman,  14  How.  Pr.  439;  Pias  v.  Short, 
16  How.  Pr.  322. 

In  equity,  as  in  all  other  pleadings,  the  allegata  and  prohata 
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must  agree,  and  averments  material  to  the  case,  omitted  from  the 
pleading,  cannot  be  supplied  by  the  evidence.  Oreen  v.  Covii- 
laud,  10  Gal.  332;  Bank  of  United  States  v.  SchvUz,  2  Ohio,  471. 

Defendant  is  entitled  to  a  distinct  statement  of  the  facts  claimed 
to  exist  by  plaintiff  and  if  complaint  makes  averments  alternative- 
ly, and  is  demurred  to  as  ambiguous,  it  is  no  answer  to  say  that  if 
either  averment  is  true  plaintiff  has  alleged  a  cause  of  action. 
Jamison  v.  King^  60  Cal.  136. 

Where  there  are  several  counts  in  a  complaint,  each  count  must, 
disclose  a  distinct  cause  of  action,  either  by  itself  or  by  reference 
to  statements  contained  in  another  count.  Victory  Webb  J^ff^ 
Co.  V.  Beecher^  65  How.  Pr.  193. 

d.  Onus  Probandi  With  the  Plaintiff.— There  is  a  conflict 
among  the  decisions  as  to  the  party  upon  whom  the  burden  of 
proving  the  plaintiffs  contributory  negligence  rests.  The  weight 
of  authority  seems  to  favor  the  doctrine  that  the  plaintiff  must 
show  that  he  used  due  care  and  caution,  and  that  his  own  negli- 
gence did  not  contribute  to  produce  the  injury  {Branwn  v.  May^ 
17  Ga.  136;  Central  R.  Co.  v.  Moore,  61  Ga.  161;  Dyer  v.  Tal- 
cott,  16  111.  300;  Galena  dk  C.  U.  R.  Co.  v.  Fay,  l6  111.  668;  Chicago^ 
B.  cJ&  Q.  R.  Co.  V.  Harwood,  90  111.  425;  Benton  v.  Cent/ral  R. 
Co.  42  Iowa,  192;  Murphy  v.  Chicago,  R.  I.  <&  P.  R.  Co.  45 
Iowa,  661;  Dickey  v.  Maine  TeUg.  Co.  43  Me.  492;  Perkins  v. 
Eastern  R.  Co.  29  Me.  307;  Benson  v.  Titcomh,  72  Me.  31;  Cx/y 
ings  V.  Jones,  9  Md.  108;  Edwards  v.  Carr,  13  Gray,  234;  Rob- 
inson V.  Fitchburg  cfe  W.  R.  Co.  7  Gray,  92;  Za7ie  v.  CromhiCy 
12  Pick.  177;  Gaynor  v.  Old  Colony  &  N.  R.  Co.  100  Mass.  208; 
Murphy  V.  Deane,  101  Mass.  456;  EvUer  v.  Boston  <b  A.  R.  Co^ 
133  Mass.  491;  Michigan  Cent.  R.  Co.  v.  Coleman,  28  Mich.  440; 
Button  V.  Hudson  River  R.  Co.  18  N.  Y.  248;  Johnson  v.  Hud^ 
son  River  R.  Co.  5  Duer,  21;  De  Benedetii  v.  Mauchin,  1  BGlt. 
213;  Griffin  v.  New  York,  9  K  Y.  456;  Hart  v.  Hudson  Rimr 
Bridge  Co.  84  N.  Y.  56;  Robinson  v.  New  York  Cent,  cfe  H.  R. 
R.  Co.  66  Barb.  146;  Owens  v.  Richmond  &  D.  R.  Co.  88  K  C. 
602;  Federal  St.  cfe  P.  V.  R.  Co.  v.  Gibson,  96  Pa.  83;  Beatty  v. 
Gilmore,  16  Pa.  463;  Waters  v.  Wing,  69  Pa.  211;  Walker  v. 
He?^on,  22  Tex.  55;  Hyde  v.  Jamaica,  27  Yt.  443;  Bovee  v. 
Danville,  63  Vt.  183;  Dressier  v.  Dams,  7  Wis.  627);  and  that 
a  plaintiff  suing  for  the  death  of  a  person  killed  through  the  neg- 
ligence of  the  defendant,  must  show  due  care  and  want  of  con- 
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tributory  negligence  on  the  part  of  the  deceased.  Houston  <&  TV 
C.  R,  Co.  V.  Cowaer^  57  Tex.  293;  Curran  v.  Wa/rren  G.  &  Mfg. 
Co.  36  ^.  Y.  153;  StaU  v.  Baltimore  &  0.  R.  Co.  24  Md.  84; 
Chicago  v.  Major,  18  HI.  349. 

The  use  of  due  care  may  be  proved  by  circumstantial  or  direct 
evidence.  Mendota  v.  Fay^  1  111.  App.  418;  El  Paso  v.  Cay^ey, 
1  111.  App.  531;  Jones  v.  New  York  Cent  <fe  H.  R.  R.  Co.  10 
Abb.  N.  C.  200,  62  How.  Pr.  450. 

The  plaintiff  is  not  required  to  prove  due  care  by  direct  affirm- 
ative evidence;  the  inference  of  such  care  may  be  drawn  from  the 
absence  of  all  appearance  of  fault,  either  positive  or  negative,  in 
the  circumstances  under  which  the  injury  was  received.  Mayo 
V.  Boston  cfe  M.  R.  Co.  104  Mass.  137.  On  the  other  hand,  by 
many  well  considered  authorities,  it  has  been  held  that  the  want 
of  due  care,  or  contributory  negligence  on  the  part  of  the 
plaintiff  is  a  matter  of  defense,  and  that  the  burden  of  establish- 
ing it  is  on  the  defendant.  Indianapolis  <&  St.  L.  R.  Co.  v. 
Ilorst,  93  U.  S.  291,  23  L.  ed.  898;  Ena/reslorough  v.  Belcher 
Silver  Min.  Co.  3  Sawy.  446;  Washington  cfe  G.  R.  Co.  v.  Glad- 
mon,  82  U.  S.  15  Wall.  401,  21  L.  ed.  114;  Sanders  v.  Reister,  1 
Dak.  151;  Memphis  db  O.  R.  P.  Co.  v.  McCool,  83  Ind.  392,  43 
Am.  Kep.  71;  Noi^thern  Cent.  R.  Co.  v.  Siate^  31  Md.  357;  French 
V.  Philadelphia  W.  &  B.  R.  Co.  39  Md.  574;  Hocum  v.  Weither- 
ick,  22  Minn.  152;  Thompson  v.  North  Missouri  R.  Co.  51  Mo. 
190;  Buesching  v.  St.  Louis  Gas  Light  Co.  73  Mo.  219,  39  Am. 
Rep.  503;  DuraM  v.  Palmer,  29  N.  J.  L.  544;  New  Jersey  Exp. 
Co.  V.  Nichols,  33  N.  J.  L.  434,  32  N.  J.  L.  166;  Pennsylvania 
Canal  Co.  v.  Beniley,  66  Pa.  30;  Cleveland  <&  P.  R.  Co.  v. 
Rowan,  66  Pa.  393;  Baltimore  &  0.  R.  Co.  v.  Whittington,  30 
Gratt.  805;  Snyd^  v.  Pittsburgh,  C.  c&  St.  L.  R.  Co.  11  W.  Va. 
14;  Fowler  v.  Baltimore  <&  0.  R.  Co.  18  W.  Va.  579;  Hoyt  v. 
Hudson,  41  Wis.  105.  This  is  certainly  the  more  reasonable  rule 
and  it  is  the  one  adopted  in  Shearman  &  Kedfield  on  Negligence, 
§  44.     See  Deering,  Law  of  Negligence,  §  406. 

On  the  subject  of  burden  of  proof  it  has  been  said:  "  Where 
the  loss  occurs  from  any  of  the  causes  except  in  the  undertaking, 
the  exception  must  be  the  proximate  cause  of  the  loss,  and  the 
sole  cause.  And  where  the  loss  is  attributable  to  such  cause,  still, 
if  the  negligence  of  the  carrier  mingles  with  it  as  an  active  and 
co-operative  cause,  he  is  responsible.  When  the  loss  of  the  goods 
is  established,  the  burden  of  proof  devolves  upon  the  carrier  to 
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show  that  it  was  occasioned  by  some  act  which  is  recognized  as 
an  exemption.  This  shown,  it  is  prima  facie  an  exoneration,  and 
he  is  not  required  to  go  further,  and  prove  affirmatively  that  he 
was  guilty  of  no  negligence.  The  proof  of  such  negligence,  if 
negligence  is  asserted  to  exist,  rests  on  the  other  party." 

This  quotation  has  been  made  for  the  purpose  of  showing  that 
the  courts  have  abandoned  the  rule  concerning  the  burden  of  proof 
laid  down  in  the  prior  cases  of  Levering  v.  Union  Trans.  <&  Ins, 
Co.  42  Mo.  89,  97  Am.  Dec.  320,  and  Ketchum  v.  Amsrica/n 
Merchcmts  U.  Exp.  Co.  52  Mo.  390.  There  can  be  no  doubt  but 
the  earlier  cases  were  overruled  on  the  point  we  are  considering. 
They  cannot  stand  as  law  in  the  face  of  the  quotation  we  have 
made.^  Seventeen  years  later  the  principle  of  law  asserted  in 
Read  v.  St.  Louis^  K.  C.  &  N.  R.  Co.  60  Mo.  199,  was  applied 
in  Dams  v.  Wahash^  St.  L.  i&  P.  R.  Co.  5  West.  Kep.  445,  89 
Mo.  340. 

It  must  therefore  be  taken  as  the  established  law  of  this  countiy 
that  when  the  cause  of  action  stands  on  the  ground  of  negligence 
on  the  part  of  the  carrier,  the  burden  of  proof  is  upon  the  plain- 
tiff. The  authorities  cited  are  not  all  agreed  as  to  the  ground 
upon  which  the  rule  standii.  The  true  reason,  it  seems  to  us,  is  that 
negligence  is  a  positive  wrong,  and  will  not  be  presumed,  though 
it  may  be  inferred  from  circumstances.  When  the  carrier  brings 
himself  within  the  exception,  he  need  go  no  further  to  relieve 
himself  from  his  liability  as  insurer.  The  party  who  founds  his 
cause  of  action  upon  negligence  must  be  prepared  to  establish  the 
assertion  by  proof.  If  the  cause  of  action  stands  on  negligence 
of  the  carrier,  and  not  on  the  common  law  liability  of  the  carrier 
as  an  insurer,  the  burden  of  proof  is  upon  the  plaintiff  to  the  end 
of  the  case.  We  do  not  see  that  there  is  anything  so  unreason- 
able in  the  rule  as  some  courts  seem  to  think,  when  it  is  re- 
membered that,  by  the  common  law,  the  common  carrier  is 
regarded  as  an  insurer  of  the  safety  of  the  goods  against  all 
losses  except  such  as  are  caused  by  the  act  of  God  or  the  public 
enemy.  He  may  contract  against  this  liability  as  an  insurer,  but 
he  cannot  contract  against  his  negligence  or  that  of  his  servants. 
Though  the  goods  may  be  carried  under  a  special  contract  reliev- 
ing him  from  the  liability  of  an  insurer,  still  he  is  none  the  less  a 
common  carrier,  and  the  (juestion  of  negligence  is  to  be  determined 
in  the  light  of  the  fact  that  he  is  a  common  carrier,  and  of  the 
duties  he  has  assumed  to  perform.     He  is  bound  to  use  due  care 
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in  the  transportation  of  goods,  regardless  of  any  common  law 
liability  as  an  insurer.  New  York  Cent.  R,  Co,  v.  Lochwoody 
«4  U.  S.  17  Wall.  357,  21  L.  ed.  627;  Bomk  of  Kent/uchy  v. 
Adams  Eap.  Co,  93  U.  S.  177,  23  L.  ed.  874;  Wittmg  v.  St. 
Louis  dk  jS.  F.  R.  Co.  10  L.  K.  A.  602,  101  Mo.  631,  20  Am.  St. 
£ep.  636. 

e.  Reputation  for  Care  and  Caution. — Evidence  of  such 
qualities  as  show  a  man  to  be  careful,  prudent  and  cautious  is 
inadmissible  to  negative  his  want  of  ordinary  care.  Tenney  v. 
TutUe^  1  Allen,  185.  It  is  the  character  of  the  act  as  disclosed 
by  the  circumstances  elicited  at  the  trial,  that  determinos  the 
•defendant's  liability  in  actions  for  negligence.  His  reputation 
for  care  and  caution  have  nothing  to  do  with  this  determination 
of  liability  {Hays  v.  MUla/Ty  77  Pa.  238),  and  so  evidence  of  the 
general  conduct  and  demeauor  of  the  defendants  is  not  admissible. 
Bcmnmi  v.  BaK/imore  dk  0.  R.  Co.  24  Md.  108;  Deering,  Negli- 
^nce,  §  208. 

It  is  proper  to  admit  testimony  showing  that  a  prudent  man 
would  have  acted  in  the  same  manner.  Burkett  v.  Bond^  12  111. 
87.  A  card  signed  by  the  passengers  the  day  after  the  accident, 
exonerating  the  officers  of  the  company  from  all  blame,  is  not 
admissible.  Macon  cfe  W.  R.  Co.  v.  Johnson^  38  Ga.  409.  Tes- 
timony of  a  deceased  witness,  given  upon  the  coroner's  inquest,  is 
not  admissible,  though  the  defendant  appeared  by  counsel  upon 
such  inquest.  Cook  v.  Ifew  York  Cent.  R.  Co.  5  Lans.  401.  The 
admissions  of  one  tort-feasor  are  evidence  against  himself,  but  not 
against  others  joined  in  the  same  action,  where  the  cause  of  action 
is  the  negligence  of  one  only  of  the  parties.  De  Benedetti  v. 
Mauchiuy  1  Hilt.  213.  The  declarations  of  the  injured  party  at 
the  time  of  the  injury,  or  immediately  after,  are  admissible  as 
part  of  the  res  gestm  {Stein  v.  Railroad  Co.  10  Phila.  440;  Ent- 
whisUe  V.  Feighner^  60  Mo.  214),  but  not  his  declarations  or 
statements  made  afterwards  {Chicago  <&  N.  R.  Co.  v.  Howard^  6 
ni.  App.  669;  Shaw  v.  Boston  <&  W.  R.  Co7*p.  8  Gray,  45;  Fitz- 
gerald V.  Weston^  52  Wis.  354);  nor  are  the  declarations  or  ad- 
missions of  a  servant  of  defendant,  made  some  time  after  the 
accident.  Pittsburgh^  C.  cfe  St.  L.  R.  Co.  v.  Theobald^  51  Ind. 
246;  McD&rmoU  v.  Hannibal  dk  St.  J.  R.  Co.  73  Mo.  516;  East 
Tennessee  cfe  F.  R.  Co.  v.  EaneSj  8  Baxt.  221.  Where  a  person 
is  charged  with  negligently  doing  or  omitting  to  do  an  act,  and  the 
70 
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evidence  is  conflicting,  it  is  competent  to  show  that  he  had  per- 
formed or  omitted  the  same  act  in  the  same  way  before.  State 
V.  Manchester  dk  L.  B.  Co.  62  N.  H.  623.  Evidence  of  similar 
acts  occurring  at  the  place  where  the  injury  complained  of  hap- 
pened {Morse  v.  Mvrmea^is  cfe  St.  L.  B.  Co.  30  Minn.  465; 
Wool^  V.  Grand  St.  <Sk  N.  B.  Co.  83  N.  Y.  121;  Sigley  v.  Gil- 
meTj  3  Mont.  90),  or  that  no  previous  accident  had  ever  happened 
there,  is  admissible.    Meld  v.  DamSy  27  Kan.  400. 

f.  What  is  Competent  Proof.— The  cases  hold  that  the  car- 
rier's liability  for  the  safe  transmission  of  baggage  does  not 
depend  upon  the  fact  that  the  passengers'  fare  was  paid  in 
advance  {MoGill  v.  Bowand,  3  Pa.  461;  Woods  v.  Devin^  13  HL 
747),  and  evidence  which  shows  that  an  expressman  is  employed  to 
carry  baggage  between  railway  stations  and  other  places  in  a  city 
or  town,  is  competent  as  tending  to  establish  a  liability  as  a  com- 
mon carrier.  Malone  v.  Boston  dk  TT.  B.  Corp.  12  Gray,  388;. 
ParmeUe  v.  Lowitz,  74  Dl.  116,  24  Am.  Eep.  276.  Some  of  the 
authorities  hold  that  the  right  of  a  passenger  on  a  railroad  to  have 
reasonable  baggage  carried  without  additional  compensation  rests- 
wholly  in  usage  {Mississippi  Cent.  B.  Co.  v.  Kennedy j  41  Miss. 
671;  Cohen  v.  Frosty  2  Duer,  341);  and  that  the  baggage  must 
accompany  the  passenger  in  the  train.  Wilson  v.  Grand  TrwnJc 
B.  Co.  56  Me.  60.  Further,  these  cases  hold  that  the  baggage 
must  be  proved  to  be  that  of  the  passenger.  Stimson  v.  Con- 
neetioiU  Bi/ver  B.  Co.  98  Mass.  83;  Becher  v.  Great  Eastern  B^ 
Co.  L.  R  5  Q.  B.  247. 

Where  the  evidence  clearly  shows  an  excess  in  weight  over  lOO 
pounds  (the  usual  limit),  and  the  passenger  pays  an  additional 
rate  for  its  carriage,  the  carrier  is  liable  for  the  loss  of  the  excess 
baggage.  Camden  <£  A.  B.  Co.  v.  BoHdmif^  16  Pa.  67;  JDifMe 
V.  Brown^  12  Ga.  218;  Stonema/n  v.  Erie  B.  Co.  52  N.  Y.  429. 

A  railroad  check  in  the  possession  of  the  passenger  is  prima 
facie  evidence  that  the  carrier  received  the  goods.  Atchison,  T. 
&  S.  F.  B.  Co.  V.  Brewer,  20  Kan.  669;  Chicago,  B.  I.  <Ss  P. 
B.  Co.  V.  Clayton,  78  Dl.  616;  Dams  v.  Cayuga  <&  S.  B.  Co.  10 
10  How.  Pr.  330.  This  prima  facie  evidence  is  of  course  subject 
to  rebuttal.  Chicago,  B.  I.  cfe  P.  B.  Co.  v.  Clayton,  supra. 
The  delivery  of  the  check  is  not  a  condition  precedent  to  the  car- 
rier's liability;  it  is  regarded  as  a  mere  receipt,  and  thus  open  to 
explanation.    Hickox  v.  Naugatuck  B.  Co.  31  Conn.  281. 
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There  is  an  inference  that  arises  in  all  instances  where  the 
proof  is  su£Scient  to  show  the  existence  of  a  contract  to  carry  the 
passengers.  The  inference  is  this :  that  such  a  contract  implies 
an  agreement  to  carry  the  passengers'  baggage  without  extra 
charge.  In  most  cases  it  will  be  remembered  a  limitation  as  to 
weight  is  the  accompaniment  of  this  agreement.  Orange  County 
Bank  v.  Brovm^  9  Wend.  85,  24  Am.  Dec.  129;  McGill  v.  Raw- 
and^  3  Pa.  451,  45  Am.  Dec.  654;  Hawkina  v.  Hoffinam,^  6  Hill^ 
586,  41  Am.  Dec.  767;  PeixoUi  v.  McLaughlin^  1  Strobh.  L.  468^ 
47  Am.  Dec.  563;  Woods  v.  Devin,  13  111.  747,  56  Am.  Dec. 
483;  MerriU  v.  OrmneU,  30  N.  Y.  594;  Chicago  <&  R.  L  R.  Co.  v. 
Fah&y^  52  LI.  81,  4  Am.  Rep.  587;  Eannibal  <&  St,  J.  R.  Co.  v. 
Sunft,  79  U.  S.  12  Wall.  262,  20  L.  ed.  423;  Fairfax  v.  iVW 
York  Cent,  dk  H.  R.  R.  Co.  5  Jones  &  S.  516;  The  Elvira  Rarlecky 
2  Blatchf .  336;  Perkins  v.  Wright,  37  Ind.  27;  Hutchings  v. 
Western  cfe  A.  R.  Co.  25  Ga.  61,  71  Am.  Dec.  156;  Mississippi 
Cent.  R.  Co.  v.  Kermedy,  41  Miss.  671;  Wilson  v.  Gramd  Trunk 
R.  Co.  56  Me.  60,  96  Am.  Dec.  435;  Smith  v.  Boston  <&  M.  R. 
Co.  44  N.  H.  325;  Powell  v.  Myers,  26  Wend.  591;  Camden  <k 
A.  R.  (&  Tram^.  Co.  v.  Burke,  13  Wend.  611,  28  Am.  Dec.  488; 
Pardee  v.  Drew,  25  Wend.  459. 

g.  Carriers  of  Baggage  and  Ooods^  Distinction. — ^There  b 
a  strong  analogy  as  regards  the  responsibility,  at  least,  be- 
tween the  carrier  of  baggage  and  the  carrier  of  common  goods. 
The  latter  is  an  insnrer  except  as  against  the  '^  act  of  God''  and 
the  like.  Roth  v.  Buffalo  cfe  S.  L.  R.  Co.  34  N.  Y.  548;  DUtibU 
V.  Brown,  12  Ga.  217,  56  Am.  Dec.  460;  Fairfax  v.  New  York 
Cent.  (6  H.  R.  R.  Co.  5  Jones  &  S.  516;  .Olasco  v.  New  York  Cent. 
R.  Co.  36  Barb.  557;  Perkim^s  v.  Wright,  37  Ind.  27;  Moore  v.  Steamfier 
Evening  Sta/r,  20  La.  Ann.  402;  Wilson  v.  Chesapeake  <&  O.  R. 
Co.  21  Gratt.  654;  Gramme  Covmiy  BamJc  v.  Brown,  9  Wend.  85^ 
24  Am.  Dec.  129;  NaskoiUe  <b  C.  R.  Co.  v.  ElUoU,  1  Coldw. 
611,  78  Am.  Dec.  506;  Baltimore  Steam  Packet  Co.  v.  Smdth,  2S 
Md.  402,  87  Am.  Dec.  575;  Bmnar  v.  Maoowdl,  9  Humph.  621,. 
51  Am.  Dec.  682;  Cha/mherloAm,  v.  Western  Tra/nsp.  Co.  45  Barb. 
218;  Chicago  cfe  R.  I.  R.  Co.  v.  Fahey,  52  111.  81,  4  Am.  Eep. 
587;  Dill  v.  South  Carolina  R.  Co.  7  Eich.  L.  158,  62  Am.  Dec. 
407;  HoUister  v.  Nowlm,  19  Wend.  234,  32  Am.  Dec.  455;  CoU 
V.  Ooodwvn,  19  Wend.  251,  32  Am.  Dec.  470 
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§  440.  Actions  for  Injuries  Arising  from  Negligence. 

a.  Admission  of  Eyidence^  Restriction. — The  question  of  the 
liability  of  a  railroad  company  for  damages  for  injuries  occasioned 
by  the  defective  condition  of  its  track  must  be  confined  to  the  con- 
dition of  the  track  at  the  time  and  place  of  the  accident,  and  evi- 
dence of  the  state  of  the  track  elsewhere,  or  of  previous  accidents, 
is  inadmissible.  Missoiuri  Pac,  R,  Co.  v.  Mitchell^  75  Tex.  78. 
But  see  Tetherow  v.  St,  Joseph  <&  D,  M,  R,  Co,  98  Mo.  74,  14 
Am.  St.  Eep.  617;  Clajyp  v.  Minneapolis  dk  St.  Z.  R.  Co.  36 
Minn.  6,  1  Am.  St.  Eep.  629;  Zittle  Rock  db  Ft.  S.  R.  Co.  v. 
Eubanks^  48  Ark.  460,  3  Am.  St.  Eep.  245.  In  Wc^rden  v. 
Humeston  dk  S.  R.  Co.  76  Iowa,  311,  an  action  for  damages  for 
the  death  of  an  engineer,  caused  by  a  defective  track,  which  he 
located  about  the  place  of  the  accident,  although  he  was  not  able 
to  locate  it  at  that  spot  exactly.  See  note  appended  to  Stewart  v- 
Everts,  76  Wis.  35,  20  Am.  St.  Eep.  17. 

b.  Custom  Cannot  Justify  a  Negligent  Act. — On  the  issue  of 
negligence,  some  courts  have  admitted  evidence  of  a  custom  or 
the  usual  way  of  doing  the  act  from  which  the  injury  arose,  an 
examination  of  the  cases  will  show  that  such  evidence  was  admit- 
ted for  different  purposes,  and  is  applicable  to  the  circumstances 
of  each  particular  case  only,  as  a  custom  cannot  be  invoked  to 
justify  a  negligent  act  {Central  R.  Co.  v.  De  Bray^  71  Ga.  406); 
nor  can  the  proof  of  a  custom  be  adduced  to  show  negligence. 
Gulf,  C.  cfe  S.  F.  R.  Co.  V.  Evam^ch,  61  Tex.  3;  Black,  Proof 
and  Pleading  in  Accident  Cases,  §  37. 

c.  Precautions  Adopted  After  Ii^Jury. — In  an  early  case  the 
Minnesota  Supreme  Court  assumed  an  untenable  position  on  this 
subject  utterly  at  variance  with  that  obtaining  in  nearly  every 
jurisdiction  in  this  country.  In  receding  from  tliis  erroneous  view 
the  court  employs  the  following  vigorous  language:  "  On  mature 
reflection,  we  have  concluded  that  evidence  of  this  kind  ought  not 
to  be  admitted  under  any  circumstances,  and  that  the  rule  hereto- 
fore adopted  by  this  court  is,  on  principle,  wrong;  not  for  the 
reason  given  by  some  courts,  that  the  acts  of  the  employes  in 
making  such  repairs  are  not  admissible  against  their  principles,  but 
upon  the  broader  ground  that  such  acts  afford  no  legitimate  basis 
for  construing  such  an  act  as  an  admission  of  previous  neglect  of 
duty.  A  person  may  have  exercised  all  the  care  which  the  law 
requires,  and  yet,  in  the  light  of  his  new  experience,  after  an 
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unexpected  accident  has  occurred,  and  as  a  measure  of  extreme 
caution,  he  may  adopt  additional  safeguards.  The  more  careful  a 
person  is,  the  more  regard  he  has  for  the  lives  of  others,  the  more 
likely  he  would  be  to  do  so,  and  it  would  seem  unjust  that  he 
could  not  do  so  without  being  liable  to  have  such  acts  construed  as 
an  admission  of  prior  negligence.  We  think  such  a  rule  puts  an 
unfair  interpretation  upon  human  conduct,  and  virtually  holds  out 
an  inducement  for  continued  negligence.  Morse  v.  Minneapolis 
tfe  St.  L.  R.  Co.  30  Minn.  468."  Gvlf,  C.  dk  S.  F.  R.  Co.  v. 
ConypUm  (Tex.)  2  Am.  R.  &  Corp.  Cas.  105,  note. 

d.  Contributory  Negligence. — While  a  train  must  be  stopped 
at  the  station  to  which  the  company  contracted  to  carry  a  passen- 
ger, the  fact  that  the  train  is  about  to  pass  the  station  without 
stopping  does  not  justify  a  passenger  in  jumping  from  the  train 
while  it  is  moving.  Walker  v.  Vieksburg^  S.  db  P.  R.  Go.  7  L. 
R  A.  Ill,  41  La.  Ann.  795,  17  Am.  St.  Rep.  417,  and  extended 
note  422-429,  discussing  the  question  of  contributory  negligence 
upon  the  part  of  one  alighting  from  a  moving  train.     See  also 

Weher  v.  JTamas  City  C.  R.  Co.  7  L.  R.  A.  819, 100  Mo.  194, 18 
Am.  St.  Rep.  541;  Peivnsylvania  Co.  v.  Marion^  7  L.  R.  A.  687, 
123  Ind.  415,  18  Am.  St.  Rep.  330.  See  note  appended  to  Por- 
ter V.  Chicago  dk  W.  M.  R.  Co.  80  Mich.  156,  20  Am.  St.  Rep. 
511. 

e.  Review  of  a  Recent  Case. — In  Creed  v.  Pennsylvania 
R.  Co.  a  somewhat  recent  case  in  the  Pennsylvania  Supreme 
Court  turning  upon  this  subject,  the  court,  by  Gordon, «/.,  clearly 
illustrates  the  current  trend  of  the  courts  of  the  country  by  the 
following  discussion.  It  says:  "No  presumption  of  negligence 
can  arise,  either  in  fact  or  in  law,  from  the  fact  of  Creed's  occu- 
pancy of  the  caboose,  for  there  is  no  evidence  that  it  was  in  any 
degree  more  unsafe  than  any  other  car  in  the  train.  It  was,  in- 
deed, under  all  ordinary  circumstances,  the  one  that  was  the  most 
safe;  from  collisions  in  front  of  the  train  it  was  protected  by  the 
cars  which  preceded  it,  and  from  dangers  behind,  being  itself  a 
lookout,  it  was  guarded  by  the  constant  vigilance  of  the  employes. 
That  it  proved  to  be  the  car  first  in  danger,  and  the  one  most 
badly  wrecked,  argues  nothing,  since  the  carelessness  of  the  com- 
pany in  introducing  new  switches,  having  an  action  the  reverse  of 
the  old  ones,  without  notice  to  those  in  charge  of  its  trains,  could 
not  be  foreseen  by  anyone,  however  prudent.    Was  Creed's  po- 
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sition,  under  all  ordinary  circumstances,  which  a  man  of  ordinary- 
prudence  ought  to  foresee  and  guard  against,  as  safe  as  a  seat  in  a 
passenger  car  i  If  it  was,  and,  as  we  have  said,  there  is  no  evi- 
dence to  the  contrary,  then  negligence  cannot  be  predicated  of  the 
fact  of  his  being  in  the  caboose.  It  is  true,  however,  that  Creed, 
as  a  passenger,  ought  not  to  have  been  in  that  car;  not,  indeed, 
because  it  was  less  safe  than  other  parts  of  the  train,  but  because 
forbidden  by  the  rules  of  the  company.  It  was  a  car  provided 
for  the  use  of  the  train  hands,  and  not  for  passengers,  and  from 
its  very  shape  and  character  that  fact  must  have  been  obvious  to 
anyone  of  common  understanding  and  observation;  much  more  to 
the  deceased,  who  had  himself  been  a  freight  conductor  upon  this 
very  road.  Presuming,  then,  the  knowledge  of  the  design  of  this 
car  by  the  deceased,  which,  however,  is  a  presumption  of  fact,  not 
of  law,  was  the  company  thereby  released  as  to  Creed  from  its 
duty  as  a  common  carrier)  This  point  was  raised  and  deter- 
mined in  O^DonneU  v.  Allegheny  Valley  H.  Co.  69  Pa.  239, 
in  which  case  the  court  below  held  that  the  baggage  car  was 
an  improper  place  for  passengers,  whether  the  rule  of  the  com- 
pany against  such  use  was  communicated  to  them  or  not,  and  that 
one  leaving  his  seat  in  the  passenger  coach  and  entering  the  bag- 
gage car  was  guilty  of  negligence.  But  this  ruling  was  reversed. 
Mr.  J%b8tice  Agnew,  delivering  the  opinion  of  the  court,  observed 
that  whilst  it  is  the  undoubted  right  of  a  railroad  company  to 
prescribe  reasonable  rules  for  the  regulation  of  those  who  travel 
on  its  cars,  yet  the  conductor  is  the  one  who  is  charged  with  their 
administration,  and  his  permission  of,  or  acquiescence  in  the  use 
of  the  baggage  car  by  a  passenger  exempts  such  passenger  from 
all  blame,  and  in  case  of  accident  to  him,  resulting  from  the  neg- 
ligence of  the  company,  he  may  recover  damages.  In  the  case  of 
the  Lackawanna  dk  B,  R.  Co.  v.  Chenewith^  62  Pa.  382,  the 
plaintifiE  had  obtained  pennission  from  the  agents  of  the  company 
to  attach  his  freight  car  to  a  passenger  train,  contrary  to  the  rules 
of  the  company,  which  were  communicated  to  him,  he  at  the  same 
time  agreeing  '  to  run  all  risks.'  Notwithstanding  this,  it  was 
held  that  the  company  was  liable  for  damages  resulting  to  the 
plaintiff  and  his  car  from  negligence  in  the  running  of  the  train. 
And  this  is  reasonable;  for,  as  was  said  in  that  case,  the  plaintiff's 
car  was  not  lawfully  upon  the  road,  and  his  engagement  to  be 
responsible  for  all  risks  did  not  embrace  such  as  arose  from  the 
neglect  of  the  defendant's  employes. 
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The  test  for  contributory  negligence  is  found  in  the  affirmative 
of  the  question,  does  that  negligence  contribute  in  any  degree  to 
the  production  of  the  injury  complained  of  2  If  it  does,  there  can 
be  no  recovery;  if  it  does  not,  it  is  not  to  be  considered.  In  this  we 
Are  also  supported  by  the  case  of  Carroll  .v.  New  York  <fc  If.  H, 
a.  Co.  1  Duer,  671,  opinion  by  Bosworth,  J.  At  the  time  of  the 
Accident  complained  of,  the  plaintiff,  a  passenger,  was  in  the  post- 
office  part  of  the  baggage  car,  and  though  it  was  conceded  that  the 
position  was  not  more  dangerous  in  case  of  collision  than  a  seat  in 
the  passenger  car,  yet  being  injured  by  a  collision  to  which  his 
position  in  no  way  contributed,  it  was  held  that  he  was  entitled  to 
recover.  So,  it  was  pertinently  asked  by  Mr,  Justice  Thompson, 
in  the  case  of  the  Lackawanna  <&  Bloomsbv/rg  H,  Co.  v.  Chenewith, 
above  cited,  'Why  speculate  about  the  supposed  dangerous  posi- 
tion assumed  by  the  plaintiff  if  no  damage  result  from  it  i  Was 
he  to  become  an  outlaw  for  assuming  what  proved  to  be  no  risk, 
And  so  forfeit  his  right  when  he  was  blameless?' 

"This  doctrine  applies  with  much  force  to  the  case  in  hand. 
Oreed  was  in  the  caboose  with  the  knowledge  and  assent  of  the 
freight  conductor,  if  we  may  believe  the  testimony  of  that  officer; 
hence  he  was  not  a  trespasser;  and  suppose,  knowing  that  this  was 
not  a  proper  place  for  passengers,  he  assumed  all  risks  incident  to 
that  car  by  boarding  it;  what  then  ?  Was  a  carelessly  located  or 
misplaced  svritch  such  an  incident  ?  Or  did  his  position  in  the 
remotest  degree  contribute  to  the  accident  ?  If,  however,  it  did 
not,  why  talk  about  the  matter  as  though  it  were  of  importance  ? 
This  doctrine  is  further  illustrated  by  the  case  of  Washburn  v. 
Nashville  <&  C.  H.  Co.  3  Head,  638,  wherein  it  was  held  that  the 
fact  that  one  was  riding  in  the  baggage  car,  with  the  knowledge 
of  the  conductor,  or  was  riding  free,  will  not  preclude  him  from  a 
recovery  for  an  injury  arising  from  a  collision,  even  though  he 
might,  or  would  not  have  been  injured  had  he  remained  in  the 
passenger  car.  A  like  decision  was  made  by  the  Supreme  Court 
of  Minnesota,  in  the  case  of  Jacobus  v.  St.  Paul  <&  C.  R.  Co.  20 
Minn.  125,  18  Am.  Kep.  360,  holding  that  the  fact  that  the  pas- 
senger, at  the  time  of  the  injury,  was  ill  the  baggage  car,  contrary 
to  a  rule  of  the  company,  was  not  such  contributory  negligence  as 
would  bar  bis  suit,  and  this  though  he  may  have  been  informed  of 
the  rule  and  may  have  persisted  in  remaining  there  in  violation  of 
it,  if  his  position  did  not  contribute  to  the  accident  which  caused 
the  injury.     It  is  manifest,  therefore,  from  reason  and  authority. 
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that  there  was  nothing  m  the  first  point  for  the  court  of  reserve^ 
bat  having  instructed  the  jury  that  there  was  no  evidence  of  con- 
tributory negligence  on  the  part  of  Creed,  the  matter  should  have 
been  allowed  so  to  stand." 

Creed  v.  PennsyVoania  R,  Co.  86  Pa.  139,  27  Am.  Rep.  693. 

§  441.  Examination  of  the  Person. — ^Contradiction  and  con> 
fusion  heretofore  existed  in  reference  to  this  question  is  very 
apparent  from  even  a  superficial  examination  of  the  decision.  It 
would  be  unsatisfactory  as  well  as  misleading  to  incumber  the 
text  with  a  citation  of  these  discordant  views,  especially  in  view 
of  the  fact  that  the  United  States  Supreme  Court  in  a  very  recent 
case  has  reached  conclusions  as  regards  the  topic  that  will  doubt- 
less reflect  the  judicial  sentiment  of  the  courts  throughout  the 
country,  notwithstanding  the  very  able  presentation  of  the  oppo- 
site view  in  the  dissenting  opinion  in  the  same  case.  I  cannot 
serve  the  reader  better  than  to  here  transcribe  the  discussion  of 
this  subject  in  the  case  under  consideration, — The  Union  Pdc,  R. 
Co.  V.  Botsford,  141  U.  S.  250,  36  L.  ed.  734,— the  court,  by  Mr, 
Justice  Gray  delivering  the  opinion: 

"The  single  question  presented  by  this  record  is  whether,  in  a. 
civil  action  for  an  injury  to  the  person,  the  court,  on  application 
of  the  defendant,  and  in  advance  of  the  trial,  may  order  the  plain- 
tiff, without  his  or  her  consent,  to  submit  to  a  surgical  examina- 
tion as  to  the  extent  of  the  injury  sued  for.  We  concur  with  the 
circuit  court  in  holding  that  it  had  no  legal  right  or  power  to 
make  and  enforce  such  an  order.  No  right  is  held  more  sacred^ 
or  is  more  carefully  guarded  by  the  common  law,  than  the  right 
of  every  individual  to  the  possession  and  control  of  his  own  per- 
son, free  from  all  restraint  or  interference  of  others,  unless  by 
clear  and  unquestionable  authority  of  law.  As  well  said  by  Judge 
Cooley :  '  The  right  to  one's  person  may  be  said  to  be  a  right  of 
complete  immunity;  to  be  let  alone.'  Cooley,  Torts,  29.  For 
instance,  not  only  wearing  apparel,  but  a  watch  or  jewel  worn  on 
the  person,  is,  for  the  time  being,  privileged  from  being  taken 
under  distress  for  rent,  or  attachment  on  7nes7ie  process  or  execu- 
tion for  debt,  or  writ  of  replevin.  3  Bl.  Com.  8;  Sv/nholf  v. 
Alford,  3  Mees.  &  W.  248,  253,  254;  Mack  v.  Paries,  8  Gray,. 
517;  Ma^ham  v.  Day,  16  Gray,  213.  The  inviolability  of  the 
person  is  as  much  invaded  by  a  compulsory  stripping  and  exposure- 
as  by  a  blow.     To  compel  anyone,  and  especially  a  woman,  to  lay 


NEGUGEKCE.  lllS 

bare  the  body,  or  to  submit  it  to  the  touch  of  a  stranger,  without 
lawful  authority,  is  an  indignity,  an  assault,  and  a  trespass,  and  no 
order  of  process,  commanding  such  an  exposure  or  submission, 
was  ever  known  to  the  common  law  in  the  administration  of  jus- 
tice between  individuals,  except  in  a  very  small  number  of  cases, 
based  upon  special  reasons,  and  upon  ancient  practice,  coming 
down  from  ruder  ages,  now  mostly  obsolete  in  England,  and 
never,  so  far  as  we  are  aware,  introduced  in  this  country.  In 
former  times,  the  English  courts  of  common  law  might,  if  they 
saw  fit,  try  by  inspection  or  examination,  without  the  aid  of  a 
jury,  the  question  of  the  infancy  or  of  the  identity  of  a  party;  or, 
on  an  appeal  of  mayhem,  the  issue  of  mayhem  or  no  mayhem; 
and,  in  an  action  of  trespass  for  mayhem,  or  for  an  ati'ocious  bat. 
tery,  might,  after  a  verdict  for  the  plaintiff,  and  on  his  motion, 
and  upon  their  own  inspection  of  the. wound,  ^wper  visum  md- 
nerisj  increase  the  damages  at  their  discretion.  In  each  of  those 
exceptional  cases,  as  Blackstone  tells  us,  '  it  is  not  thought  neces- 
sary to  summon  a  jury  to  decide  it,'  because  '  the  fact,  from  itft 
nature,  must  be  evident  to  the  court,  either  from  ocular  demon, 
stration  or  other  irrefragable  proof ;'  and  therefore  *  the  law 
departs  from  its  usual  resort,  the  verdict  of  twelve  men,  and  relies- 
on  the  judgment  of  the  court  alone.'  The  inspection  was  not 
had  for  the  purpose  of  submitting  the  result  to  the  jury,  but  the 
question  was  thought  too  easy  of  decision  to  need  submission 
to  a  jury  at  all.  3  Bl.  Com.  331-333.  The  authority  of  courts, 
of  divorce,  in  determining  a  question  of  impotence  as  affecting 
the  validity  of  a  marriage,  to  order  an  inspection  by  surgeons  of 
the  person  of  either  party,  rests  upon  the  interest  which  the  public, 
as  well  as  the  parties,  have  in  the  question  of  upholding  or  dis- 
solving the  marriage  state,  and  upon  the  necessity  of  such  evi- 
dence to  enable  the  court  to  exercise  its  jurisdiction,  and  is 
derived  from  the  civil  and  canon  law,  as  administered  in  spiritual 
and  ecclesiastical  courts,  not  proceeding  in  any  respect  according 
to  the  course  of  the  common  law.  Briggs  v.  Morgcm^  2  Hagg. 
Consist.  324,  3  Pliillim.  Eccl.  325;  Devcmbagh  v.  Deocmbagh^  5 
Paige,  554,  3  L.  ed.  827;  Le  Barron  v.  Le  Barron^  35  Vt.  365. 
The  writ  of  de  ventre  inspiciendOj  to  ascertain  whether  a  woman 
convicted  of  a  capital  crime  was  quick  with  child,  was  allowed  by 
the  common  law,  in  order  to  guard  against  the  taking  of  the  life 
of  an  unborn  child  for  the  crime  of  the  mother. 

The  only  purpose,  we  believe,  for  which  the  like  writ  was 
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as  to  what  the  court  may  do  for  the  purpose  of  enforcing  ii» 
order.  As  the  question  is  presented,  it  is  only  whether  the  court 
can  make  such  an  order. 

"The  end  of  litigation  is  justice.  Knowledge  of  the  truth  i& 
essential  thereto.  It  is  conceded,  and  it  is  a  matter  of  frequent 
occurrence,  that  in  the  trial  of  suits  of  this  nature  the  plaintiff 
may  make  in  the  court-room,  in  the  presence  of  the  jury,  any  not 
indecent  exposure  of  his  person  to  show  the  extent  of  his  injuries; 
and  it  is  conceded,  and  also  a  matter  of  frequent  occurrence,  that 
in  private  he  may  call  his  personal  friends  and  his  own  physicians 
into  a  room,  and  there  permit  them  a  full  examination  of  his  per- 
son, in  order  that  they  may  testify  as  to  what  they  see  and  find. 
In  other  words,  he  may  thus  disclose  the  actual  facts  to  the  jury 
if  his  interest  require;  but  by  this  decision,  if  his  interests  are 
againsi  such  a  disclosure,  it  cannot  be  compelled.  It  seems 
strange  that  a  plaintiff  may,  in  the  presence  of  a  jury,  be  permit- 
ted to  roll  up  his  sleeve  and  disclose  on  his  arm  a  wound  of  which 
ho  testifies;  but,  when  he  testifies  as  to  the  existence  of  such  a 
wound,  the  court,  though  persuaded  that  he  is  perjuring  himself^ 
cannot  require  him  to  roll  up  his  sleeve,  and  thus  make  manifest 
the  truth,  nor  require  him,  in  the  like  interest  of  truth,  to  step 
into  an  adjoining  room,  and  lay  bare  his  arm  to  the  inspection  of 
surgeons.  It  is  said  that  there  is  a  sanctity  of  the  person  which 
may  not  be  outraged.  We  believe  that  truth  and  justice  are 
more  sacred  than  any  personal  consideration;  and  if  in  other 
cases,  in  the  interests  of  justice,  of  from  considerations  of  mercy^ 
the  courts  may,  as  they  often  do,  require  such  personal  examina- 
tion, why  should  they  not  exercise  the  same  power  in  cases  like 
this,  to  prevent  wrong  and  injustice  ? 

"It  is  not  necessary,  nor  is  it  claimed,  that  the  court  has  power 
to  fine  and  imprison  for  disobedience  of  such  an  order.  Disobedi- 
ence to  it  is  not  a  matter  of  contempt.  It  is  an  order  like  those 
requiring  security  for  costs.  The  court  never  fines  or  imprisons 
for  disobedience  thereof.  It  simply  dismisses  the  case  or  stays 
the  trial  until  the  security  is  given.  So  it  seems  to  us  that  justice 
requires,  and  that  the  court  has  the  right  to  order  that  a  party 
who  voluntarily  comes  into  a  court  alleging  personal  injuries,  and 
demanding  damages  therefor,  should  permit  disinterested  witnesses 
to  see  the  nature  and  extent  of  those  injuries,  in  order  that  the 
jury  may  be  informed  thereof  by  other  than  the  plaintiff  and  hia 
friends;  and  that  compliance  with  such  an  order  may  be  enforced 


J 


NEGLIGENCE.  1117 

by  staying  the  trial  or  dismissing  the  case.     For  these  reasons  we 
<iissent." 

§  442.  Negllgenee  of  Imposed  Duties^  Personal. — The  mi- 
nute and  comprehensive  treatment  of  this  subject  by  Hon.  Charles 
A.  Hay,  Ex  Chief  Justice  of  the  Supreme  Court  of  Indiana  can- 
not be  improved  upon,  and  much  of  what  follows  appears  in  his 
work,  entitled,  "Negligence  of  Imposed  Duties,  Personal."  I 
am  permitted  to  use  it  in  hmc  verba. 

Mischief  which  could  by  no  reasonable  possibility  have  been 
foreseen,  and  which  no  reasonable  person  would  have  anticipated, 
<;annot  be  taken  into  account  as  a  basis  upon  which  to  predicate 
A  wrong.  A  reasonable  man  does  not  consult  his  imagination,  but 
-can  be  guided  only  by  a  reasonable  estimate  of  probabilities.  The 
reasonable  man,  then,  to  whose  ideal  behavior  we  are  to  look  as 
the  standard  of  duty,  will  neither  neglect  what  his  reason  and 
experience  will  enable  him  to  forecast  as  probable,  nor  conduct,  on 
a  basis  of  bare  chances,  a  business  whose  success  is  dependent 
upon  his  accuracy  in  forecasting  the  future.  He  will  order  his 
precaution  by  the  measure  of  what  appears  likely  in  the  usual 
<;ourse  of  things.  Parrott  v.  WeUs  {^^Nitro-Glycerme  Case^^)  82 
U.  S.  15  Wall.  524,  21  L.  ed.  206;  Crouch  v.  Londmi  <&  N,  W,  R. 
Co,  14  C.  B.  291;  Brass  v.  MaiUand,  6  El.  &  Bl.  485;  Pollock, 
Torts,  36;  Redhead  v.  Midland  R,  Co.  L.  R.  4  Q.  B.  379;  Vaughan 
V.  Taff  Vale  R.  Co.  5  Hurlst.  &  N.  679;  McPadden  v.  Ifew  York 
Vent.  R.  Co.  44  N.  Y.  478;  Louisville  City  R.  Co.  v.  Weams, 
80  Ky.  420;  Chicago,  St.  L.  <&  N.  O.  R.  Co.  v.  Trotter,  61  Miss. 
417;  Philadelphia  dk  R.  R.  Co.  v.  Yeiser,  8  Pa.  366. 

The  proper  inquiry  is  not  whether  the  accident  might  have 
been  avoided  if  the  one  charged  witli  negligence  had  anticipated 
its  occurrence,  but  whether,  taking  the  circumstances  as  they  then 
existed,  he  was  negligent  in  failing  to  anticipate  and  provide 
.against  the  occurrence.  Muster  v.  Chicago,  M.  dk  St.  P.  R.  Co. 
61  Wis.  325;  CoUyer  v.  Pe/insylvania  R.  Co.  4  Cent.  Rep.  568, 
49  N.  J.  L.  59;  Case  v.  Chicago,  R.  I.  dk  P.  R.  Co.  64  Iowa,  762; 
BeaUy  v.  Central  Iowa  R.  Co.  58  Iowa,  242,  8  Am.  &  Eng.  R. 
Oas.  210.  The  duty  imposed  does  not  require  the  use  of  every 
possible  precaution  to  avoid  injury  to  individuals,  nor  of  any  par- 
ticular means  which  it  may  appear,  after  the  accident,  would  have 
avoided  it.  The  requirement  is  only  to  use  such  reasonable  pre- 
cautions to  prevent  accidents  as  would  have  been  adopted  by  pni 
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dent  persons  prior  to  the  aQcident.  Chicago,  B.  df  Q.  JR.  Co.  v^ 
Stump8y  55  111.  367;  Article,  lies  Ij>sa  ZoqidtuTy  10  Chicago,  L.  J^ 
261. 

Continuing,  the  distinguished  author  says :  The  prudence  and 
propriety  of  men's  doings  are  not  judged  by  the  event,  but  by  the- 
circumstances  under  which  they  act.  If  they  act  with  reasonable 
prudence  and  good  judgment  they  are  not  to  be  made  responsible- 
because  the  event,  from  causes  which  could  not  be  foreseen  nor 
reasonably  anticipated,  has  disappointed  their  expectations.  The 
Amethyst,  2  Ware,  28,  2  K  Y.  Leg.  Obs.  312.  Where  a  blind 
man  fell  through  an  open  hatchway  in  the  building  of  defendant^ 
through  his  mistake  in  opening  the  wrong  door,  it  was  necessary 
to  prove  negligence  of  the  owner  of  the  building  to  secure  a  re- 
covery. Oyahterhank  v.  Gardner,  17  Jones  &  S.  263.  If  a  fire- 
is  kindled  by  one  on  his  own  land  and  there  appears  no  danger  of 
its  spreading  to  endanger  neighboring  lands,  the  person  kindling 
the  fire  will  not  be  liable  because  such  injury  occurs  by  reason  of 
a  sudden  wind  sweeping  over  the  locality  {Sweeney  v.  Merrill,  38- 
Kan.  216;  Calkins  v.  Ba/rger,  44  Barb.  424;  Clark  v.  Foot,  8- 
Johns.  422;  Stumt  v.  HoAJoley,  22  Barb.  619;  Fahn  v.  Reichert,  8 
Wis.  255);  nor  if  a  coal  pit  be  fired,  will  injury  resulting  create 
liability,  without  proof  of  negligence.  TourteUot  v.  Rosehrooky 
11  Met.  460.  See  Hewey  v.  Nourse,  54  Me.  256;  Bachdder  v 
Heagan,  18  Me.  32;  Fraser  v.  Tupper,  29  Vt.  409;  Dewey  v. 
Lemw/rd,  14  Minn.  153;  Vaughan  v.  Taff  Vale  R.  Co.  5  Hurlst^ 
ife  K  678. 

Where  cotton  in  charge  of  a  warehouseman  waa  burned  by  afire 
which  originated  in  a  neighboring  oil-mill,  if  the  mill  was  not  a 
cause  of  reasonable  apprehension  of  fire,  either  of  and  by  itself,  or 
taken  in  connection  with  other  surroundings,  danger  of  fire  from 
other  sources  cannot  be  considered  in  determining  liability  from 
negligence  in  leaving  the  cotton  in  that  place.  Mercha/ni» 
Wharf  boat  Asso.  v.  Wood,  64  Miss.  661.  So  a  manufacturer  of 
clotlies  who  uses  an  article  in  common  use  for  dyeing,  and  which 
has  never  before  been  known  to  injure  one  handling  the  cloth,  is. 
not  liable  to  a  purchaser  who  is  thus  injured.  Gould  v.  Slater 
Woolen  Co.  6  New  Eng.  Kep.  599,  147  Mass,  315.  Where  an 
injury  results  from  an  act  or  omission  which  could  only  become 
tortious  on  account  of  the  relations  which  the  parties  sustained  to- 
each  other,  and  where  the  very  substance  of  the  wrong  complained 
of,  itself,  was  the  failure  to  act  with  due  foresight,  then  the  right 


of  action  depends  primarily  npon  so  fixing  the  relation  of  the  par- 
ties as  to  show  the  defendant's  obligation  {Creed  v.  Harimann^ 
29  N.  Y.  591;  Roherte  v.  Johnson^  58  N.  Y.  613),  and  upon  show- 
ing further  that  the  harm  and  injury  complained  of  were  such  as 
a  reasonable  man  in  the  defendant's  place  should  have  foreseen 
and  provided  against.  CoUerill  v.  Starkey^  8  Car.  &  P.  691;  The 
Cla/rita,  90  U.  S.  23  Wall.  1,  23  L.  ed.  146.  In  such  case  it  is 
not  enough  to  show  that  an  accident  happened,  and  that  death  or 
injury  resulted  therefrom.  Ashley  v.  Hart^  1  L.  R.  A.  355,  147 
Mass.  573;  AUas  Engine  Works  v.  Randall^  100  Ind.  293;  Indi- 
ana, B.  <fe  W.  R.  Co.  V.  DaUey,  110  Ind.  75,  8  West.  Eep.  516; 
Dowling  v.  AUen^  74  Mo.  13.  Negligence  is  not  to  be  presumed 
npon  the  fact  of  an  occuiTence,  the  statement  of  which  suggests  its 
anomalous,  exceptional  and  extraordinary  character.  Buckley  v. 
ChiUa  Perchob  cJ6  R.  Mfg.  Co.  113  N.  Y.  540;  Handelun  v.  Bur- 
Ivngtony  C.  R.  db  N.  R.  Co.  72  Iowa,  709;  Blanchette  v.  Border 
City  Mfg.  Co.  3  New  Eng.  Rep.  92,  143  Mass.  21;  Allison  Mfg. 
Co.  V.  McCormick,  11  Cent.  Rep.  396,  118  Pa.  519;  Carstairs  v. 
Taylor,  L.  R.  6  Exch.  217;  Hammack  v.  White,  11  C.  B.  N.  S. 
588-593;  Baker  v.  Fehr,  97  Pa.  72;  Nolan  v.  Shickle,  3  Mo.  App^ 
300;  Schvltz  v.  Pacific  R.  Co.  36  Mo.  32.  For  injury  caused  ta 
a  passenger  by  the  fall  of  a  hydraulic  elevator,  where  it  had  all 
known  safety  appliances,  and  the  owner  had  no  knowledge  or  rea- 
sonable cause  to  believe  there  was  any  danger  from  air  coming 
from  the  street  pipe,  there  could  be  no  liability  even  if  he  had 
knowledge  that  the  water  was  being  shut  oflf  from  the  street  main. 
Shattuck  V.  Rand,  142  Mass.  83,  2  New  Eng.  Rep.  372.  In  an 
action  against  one  who  had  contracted  to  haul  the  water  pipes  to- 
be  used  in  the  repair  of  a  certain  street,  for  the  death  of  a  child 
upon  whom  one  of  the  water  pipes  had  rolled,  from  the  place  in 
which  it  was  piled,  so  secured  and  protected  that  it  would  have 
remained  there  unless  disturbed  by  some  unexpected  force,  no- 
recovery  was  allowed.  Stafford  v.  Rubens,  1  West.  Rep.  640, 
115  m.  196.  See  Baldwin  v.  St.  Louis,  K.  dk  JV.  R.  Co.  68 
Iowa,  37.  So  a  railroad  company  is  not  liable  to  an  engineer  for 
injuries  caused  by  the  breaking  of  a  rail  having  no  visible  defect, 
which  is  occasioned  by  frost.  Devlin  v.  Wabash,  St.  L.  &  P, 
R.  Co.  87  Mo.  545,  4  West.  Rep.  54.  To  load  a  tender  with 
coal  above  the  level  of  the  top  is  not  negligence  ^r  se;  and  notice 
to  the  railroad  company  that  its  employes  were  in  the  habit  of  sa 
doing,  without  knowledge  or  notice  that  such  practice  was  dan- 
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gerous,  is  not  suflBcient  to  make  a  company  liable  to  a  track  walker 
by  coal  falling  on  him  resulting  from  sach  method  of  loading. 
SchuUz  V.  Chicago  dk  N,  W.  R.  Co.  67  Wis.  616.  A  railroad 
company  is  not  bound  to  have  at  a  given  point  an  engine  of  suffi- 
cient power  to  avert  the  consequences  of  an  accident  which  it  had 
no  reason  to  anticipate.  Thus,  where  an  employ^  was  caught  by 
the  brakebeam  of  a  moving  car  and  injured,  the  company  was 
held  not  liable  merely  because  the  engine  attached  to  such  car 
was,  by  reason  of  a  defect  in  its  flue  and  main  steam  valve,  not 
sufficiently  powerful  to  stop  the  car  in  time  to  avert  the  injury. 
Bajus  V.  SyrcLcuse^  B,  cfe  N,  Y,  R.  Co.  4  Cent.  Rep.  618,  103 
N.  Y.  312.  One  working  a  coal  mine  is  not  bound  as  to  his  em- 
ployes to  take  precaution  against  all  possible  dangers.  His  full 
duty  is  performed  by  guarding  them  against  those  reasonably 
probable.     Drew  v.  Gaylord  Coal  Co.  (Pa.)  3  Cent.  Rep.  389. 

"Where  an  event  takes  place,  the  real  cause  of  which  cannot  be 
traced,  or  is  at  least  not  apparent,  it  ordinarily  belongs  to  that 
class  of  occurrences  which  are  designated  as  purely  accidental;  and 
in  a  case  where  the  plaintiff  asserts  negligence,  he  must  show 
enough  to  exclude  the  case  from  the  class  of  accidental  occurrences." 

Ray,  Negligence  of  Imposed  Duties,  Personal,  133-137,  142. 

"An  injury  may,  however,  be  from  such  causes  or  of  such  a 
character  as  to  raise  a  presumption  of  negligence;  as  where  the 
particular  thing  -causing  the  injury  lias  been  shown  to  be  under 
tlie  management  of  the  defendant  or  his  servants,  and  the  casual- 
ty is  such  as  in  the  ordinary  course  of  things  does  not  happen  if 
those  who  have  the  management  use  proper  care,  it  affords  rea- 
sonable evidence,  in  the  absence  of  explanation,  that  the  casualty 
arose  from  want  of  care.  Scott  v.  London  cfe  St.  K.  Docks  Co.  3 
Hurlst.  ife  C.  696;  EdgerUm  v.  New  York  cJ6  H.  R.  Co.  39  N.  Y. 
227;  MuUen  v.  St.  John^  57  N.  Y.  567;  Lyons  v.  Rosetithal^  11 
Hun,  46;  Breene  v.  New  York  Cent.  <&  II.  R.  R.  Co.  11  Cent. 
Rep.  891,  109  N.  Y.  297;  Ilolhrook  v.  Utka  cfe  S.  R.  Co.  12  N. 
Y.  236;  Kirst  v.  Milwaukee,  L  S.  tfe  W.  R.  Co.  46  Wis.  489; 
Byrne  Y.  Boodle,  2  Hurlst.  &  C.  722;  Briggs  v.  Olson,  4  Hurlst 
&  C.  403;  Kearney  v.  London,  B.  cfe  S.  C.  R.  Co.  L.  R.  5  Q.  JB. 
411,  L.  R.  6  Q.  B.  759. 

"It  is  a  maxim  of  the  common  law  that  the  owner  of  the  soil 
has  absolute  dominion  over  the  same  indefinitely,  above  and  below 
the  surface;  and  that  whatever  damages  to  otliers  he  may  occasion 
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by  his  rightful  command  over  his  own  soil  is  dcmmum  oibsque  imr 
juria.  Rawstron  v.  Taylor^  11  Exch.  369;  Oaamon  v.  Hargadcm^ 
10  Allen,  106;  Luther  v.  Winnisim/met  Co,  9  Cash.  171;  Flagg 
V.  Worcester^  13  Gray,  601;  Dickinson  v.  Woroeatery  7  Allen,  19. 
To  the  same  eflfect  are  FranJdvn  v.  Fish,  13  Allen,  211;  Greeley 
V.  Mame  Cent.  S.  Co.  53  Me.  200;  BowUhy  v.  Speer^  81  N".  J. 
L.  351;  PeUigrew  v.  FvanaviUey  25  Wis.  223,  8  Am.  Eep.  50; 
Jloyt  V.  Hvdaon^  27  Wis.  666,  9  Am.  Eep.  473;  O'Carmor  v. 
Fond  du  Lac,  A.  &  P.  R.  Co,  52  Wis.  526,  38  Am.  Rep.  754; 
Taylor  v.  Fichae,  64  Ind.  167,  81  Am.  Rep.  114;  Cairo  &  V.  R. 
Go.  V.  Stevens,  73  Ind.  278,  38  Am.  Rep.  139;  Gibhs  v.  WiUiams, 
35  Kan.  214,  37  Am.  Rep.  241;  Ba/rUey  v.  Wilcox,  86  K  Y.  140, 
40  Am.  Rep.  519;  Acton  v.  BhmdeU,  12  Mees.  &  W.  324;  Phelps 
V.  Nowlm,  72  N.  Y.  39,  28  Am.  Rep.  93;  BuOer  v.  Peck,  16 
Ohio  St.  335. 

"Where  the  maxim  ^sic  utere  tuo  ut  alienum  non  lasdas^  is  ap- 
plied to  land,  it  is  subject  to  a  certain  modification,  it  being  neces- 
sary for  the  plaintiff  to  show,  not  only  that  he  has  sustained  dam- 
age, but  that  the  defendant  has  caused  it  by  going  beyond  what 
is  necessary  in  order  to  enable  him  to  have  the  natural  use  of  his 
own  land.  West  Cumberland  L  dk  S.  Co.  v.  Kenyan,  L.  R.  11 
Ch.  Div.  782;  Pennsyl/vaada  Coal  Co.  v.  Sanderson,  4  Cent.  Rep. 
480,  113  Pa.  126. 

"Every  man  is  entitled  to  the  ordinary  and  natural  use  and  en- 
joyment of  his  property;  he  may  cut  down  the  forest  trees,  and 
€lear  and  cultivate  his  land,  although  in  so  doing  he  may  dry  up 
the  source  of  his  neighbor's  springs,  or  remove  the  natural  barrier 
.against  wind  and  storm.  Pennsylvania  Coal  Co.  v.  Sanderson,  4 
Cent.  Rep.  480, 113  Pa.  126. 

"If  a  person  erects  a  building  upon  a  city  street  or  an  ordinary 
highway,  he  is  under  legal  obligations  to  take  reasonable  care  that 
it  shall  not  faU  into  the  street  and  injure  persons  lawfully  there; 
And  while  it  cannot  be  affirmed  that  he  is  liable  for  any  injury 
that  may  occur,  whether  by  inevitable  accident  or  the  wrongful 
act  of  others,  it  is  not  to  be  disputed  that  he  is  liable  for  the  want 
of  reasonable  care.  Merrick,  J.,  in  Kirby  v.  Boylston  Market 
Asso.  14  Gray,  249;  Lowell  v.  Spauldvng,  4  Cush.  277;  Oakhami 
V.  HoXbrook,  11  Cush.  299;  Da/venport  v.  Ruckman,  10  Bosw.  20, 
37  K  Y.  568." 

Ray,  Negligence  of  Imposed  Duties,  Personal,  147,  148. 
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%  443.  Bights  of  Innoeent  Holders. 

a.  Eyldence  of  Fraud  or  Other  Infirmities. — An  unbroken 
line  of  authorities  sustains  with  substantial  unanimity  the  propo- 
sition that  where  the  evidence  indubitably  shows  a  party  to  be  the 
bona  fide  holder  of  a  promissory  note,  purchased  for  value  before 
maturity,  without  notice  of  outstanding  equities,  and  in  the  regular 
course  of  business,  fraud  or  deceit  in  its  inception  or  any  infirmity 
not  recognized  by  statute  is  incompetent  to  effect  any  alteration 
in  his  position  or  to  impair  any  rights  the  well  settled  principles, 
of  commercial  law  have  annexed  as  incidental  to  such  paper. 
Swift  V.  Tyson,  41  U.  S.  16  Pet.  1,  15,  10  L.  ed.  865,  870;  Good- 
mam,  v.  Simonds,  61  TJ.  S.  20  How.  343, 15  L.  ed.  934;  Brovm  v. 
Spofford,  95  TJ.  S.  474,  24  L.  ed.  508;  Cromwell  v.  Sac  CourUyy 
96  TJ.  S.  51,  24  L.  ed.  681;  Slacom  v.  Wishart,  3  McLean,  517^ 
Barney  v.  Earle,  13  Ala.  106;  State  v.  Cdtib,  64  Ala.  127;  Robin- 
son V.  Bamk  of  Darien,  18  Ga.  65;  GridUy  v.  Bane,  57  HI.  529; 
Stoner  v,  MiUiken,  85  111.  218;  Sereth  v.  Merchants  Nat.  Bank, 
34  Ind.  380;  Woolen  v.  Vankirh,  61  111.  497;  Lawrenceburgh  First 
Nat.  Bank  v.  Lotion,  67  111.  256;  Helmis  v.  Wayne  AgricvUwral 
Co.  73  111.  325,  38  Am.  Kep.  147;  Tem;ple  v.  Hays,  Morris,  9, 12; 
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Stein  V.  Keder^  4  G.  Greene,  86;  Clapp  v.  Cedar  Comvtyy  5 
Iowa,  15,  68  Am.  Dec.  678;  SuUy  v.  Goldsmith,  32  Iowa,  397; 
Wait  V.  Chandler^  63  Me.  257;  FarreU  v.  L(yoett,  68  Me.  326,  28 
Am.  Kep.  59;  Hobart  v.  Penny,  70  Me.  248;  BurreU  v.  Parson^ 
71  Me.  282;  CramjpUm  v.  Perkins,  65  Md.  22;  Thv/rston  v. 
M^Kown,  6  Maes.  428;  Smith  v.  Livingston,  111  MasB.  342; 
TTirw^d!  v.  Da/ois,  40  Miss.  785,  787;  CbrJy  v.  Butler,  55  Mo» 
398;  Perkins  v.  Challis,  1  N.  H.  254;  Paige  v.  Chapman,  58  !N", 
H.  333;  Doughertai  v.  Scudder,  17  N.  J.  Eq.  248;  HoUomh  v. 
Wyckoff,  35  N.  J.  L.  35, 10  Am.  Kep.  219;  G^e?t^  v.  %^,  5 
Duer,  260;  /Sfei?^  v.  jBroe*,  3  Ohio  St.  302;  Farm^s  db  T.  Bank 
V.  Zticas,  26  Ohio  St.  385;  Kingsland  v.  Pryor,  33  Ohio  St.  19; 
C^ra^'j  V.  Sibhett,  15  Pa.  238;  Third  Nat,  Bamk  v.  McCann,  15 
Phila.  326;  Powers  v.  ^oK,  27  Vt  662;  Rohvnson  v.  Reynolds^ 
2  Q.  B.  196.  It  follows  that  any  evidence  is  competent  to  show 
that  the  holder  had  notice  of  the  fraud  infecting  the  instrument 
at  its  inception,  and  as  against  the  defrauded  party  the  holder  can 
claim  no  equities  nor  sustain  any  defense.  Ormshee  v.  Howe,  54 
Vt.  182,  41  Am.  Rep.  841;  Crampton  v.  Perkins,  65  Md.  22; 
City  Bank  of  Colujnbus  v.  PhiUips,  22  Mo.  85;  Fisher  v.  Lelamdy 
4  Gush.  456,  50  Am.  Dec.  805. 

Evidence  that  the  note  was  given  for  debts  incurred  in  gam- 
bling is  competent  as  between  the  parties,  but  such  notes  are  valid 
obligations  in  the  hands  of  innocent  transferees.    Haight  v.  Joycey 

2  Cal.  64;  B\dkeley  v.  BuiZer,  2  Barn.  &  C.  435;  Powell  v.  Duffy 

3  Campb.  182;  Sohvltz  v.  Astley,  2  Bing.  N.  0.  544;  Mahone  v. 
Cerdral  Bank,  17  G*.  Ill;  FuUerton  v.  Sturges,  4  Ohio  St.  529; 
Bank  of  Commonwealth  v.  Curry,  2  Dana,  143;  Bank  of  Lime- 
stone V.  Penick,  5  T.  B.  Mon.  25;  Jones  v.  SheJhyvUXe  Ins.  Co.  1 
Met.  (Ky.)  58;  Michigan  Ins.  Co,  v.  Leavenworth,  30  Vt.  11. 

It  may  be  well  remarked  that  it  is  a  rule  of  very  extensive 
application,  that  evidence  by  which  a  contract  is  to  be  enforced, 
modified  or  rescinded,  must  be  such  as  is  recognized  by  the  les^ 
fori.  LoAJoson  v.  Pinckney,  8  Jones  &  S.  187.  See  Story,  Conf* 
L.  §§  556,  697. 

The  logic  that  enforces  and  gives  character  to  the  previous 
proposition  is  equally  effective  as  regards  the  rights  of  one  who 
parted  with  no  value  in  exchange  for  the  paper,  or  who  acquired 
possession  after  its  maturity.     Marion  County  Comrs,  v.  Cla/rky 

04  U.  S.  278,  24  L.  ed.  59;  Cromwell  v.  Sac  County,  96  U.  S.  351, 
34  L.  ed.  195;  Simon  v.  Merritt,  33  Iowa,  537;  Masters  v.  Ibber 
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tfon,  8  C.  B.  100;  Woodman  v.  Chv/rchiU^  52  Me.  58;  Gould  v. 
Segge,  5  Duer,  260,  268;  Bodley  v.  Emporia  Nat  Bank^  38 
Kan.  59;  Basaett  v.  Avery^  15  Ohio  St.  299;  liUey  v.  SchawacJcer^ 
50  Ind.  592;  Boyd  v.  McCami^  10  Md.  118;  Mornyer  v.  Cooper^ 
35  Iowa,  257;  Hereth  v.  Merchants  Nat.  Bankj  84  Ind.  880. 

Where  tlie  theory  that  the  plaintiff  paid  value  for  the  instru- 
ment depends  solely  upon  the  prima  facie  presumption  arising 
from  the  possession  of  the  instrument,  the  defendant  may,  if  the 
pleadings  admit  of  such  a  defense,  prove  that  the  instrument 
originated  in  illegality  or  fraud;  and  the  rule  is,  if  he  establishes 
such  a  defense,  that  a  presumption  arises  that  the  subsequent 
holder  gave  no  value  for  it,  and  it  is  also  true  that  such  a  pre- 
sumption will  support  a  plea  that  the  holder  is  a  holder  without 
consideration,  unless  the  presumption  will  support  a  plea  that  the 
plaintiff  paid  value  for  the  instrument,  in  which  event  the  plain- 
tiff is  still  entitled  to  recover.  Eitch  v.  Jones^  5  El.  &  Bl.  238; 
Smith  V.  Brame,  16  Q.  B.  244;  Hall  v.  Feath&rstone^  3  Hurlst. 
&  K  287;  2  Parsons,  Notes  &  B.  438. 

But  the  rule  is  different  when  the  question  is  whether  the  in- 
dorsee and  holder  had  notice  of  the  prior  equities  between  the 
antecedent  parties  to  the  instrument.  Holders  of  such  instru- 
ments, under  such  circumstances,  are  not  obliged  to  show  that 
they  paid  value  for  the  instrument  until  the  other  party  has 
clearly  proved  that  the  consideration  was  illegal,  or  that  it  was 
fraudulent  in  its  inception,  or  that  it  has  been  lost  or  stolen  before 
it  came  to  the  possession  of  the  holder.  Wheeler  v.  Guilds  20 
Pick.  551;  GoUvna  v.  Ma/rtin^  1  Bos.  &  P:  648;  Miller  v.  Race^  1 
Burr.  452;    Peacock  v.  Rhodes,  2  Dougl.  632. 

b.  Possession  E  vidence  of  What. — Possession,  even  without  ex- 
planation, is  prima  facie  evidence  that  the  holder  is  the  proper  owner 
or  lawful  possessor  of  the  instrument;  and  the  settled  rule  is,  that 
nc  thing  short  of  fraud,  not  even  gross  negligence,  is  sufficient  to 
overcome  the  presumption  and  invalidate  the  title  of  the  holder, 
as  inferred  from  his  actual  custody  of  the  instrument.  Goodmun 
V.  Harvey,  4  Ad.  &  El.  870;  Goodman  v.  Simonds,  61  XJ.  S,  20 
How.  367,  15  L.  ed.  942;  TlUer  v.  Rich,  10  Ad.  &  El.  784; 
Arhouin  v.  Anderson,  1  Q.  B.  498. 

None  of  these  propositions  can  be  controverted,  and  it  follows 
that  where  the  first  indorsee  purchases  the  instrument  before  due, 
and  pays  value,  without  notice  of  any  prior  equities,  the  second 
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indorsee  holding  nnder  the  first  takes  a  good  title,  even  though 
he  had  notice  of  such  prior  equities,  if  he  purchased  the  instru- 
ment in  the  regular  course  of  business  before  it  became  due,  for 
the  reason  that  he  took  a  new  and  independent  title  under 
another  indorsee.    Bailey  v.  Bidwell,  13  Mees.  &  W.  73. 

Notice  of  such  prior  equities  cannot  affect  the  title  of  the 
second  holder,  if  he  acquired  title  from  a  prior  holder  who  had 
no  such  knowledge.  Byles,  Bills  (5th  Am.  ed.)  118;  Story,  Notes, 
§  196;  Story,  Bills,  §  220;  Marion  Comity  Com/rs.  v.  Clarh,  94 
U.  S.  278,  24  L.  ed.  59. 

c.  Undue  Confidence  in  Uttering. — ^Where  the  evidence  dis- 
closes the  innocent  intent  of  both  parties,  maker  and  holder,  and 
the  former  by  undue  confidence  or  want  of  business  thrift  has 
signed  negotiable  paper  without  filling  in  the  amount  and  subse- 
quently an  amount  has  been  fraudulently  inserted  it  is  well  settled 
that  the  maker  must  bear  the  loss;  and  evidence  to  prove  such  a 
state  of  facts  as  will  involve  such  liability  is  always  pertinent. 
CoUia  V.  EmmeU,  1  H.  Bl.  312;  SchuUz  v.  AsOey,  2  Bing.  N.  C. 
544;  Montague  v.  Perkins^  22  Eng.  L.  &  Eq.  516;  London  cfe  S. 
W.  Bank  v.  Wentworthy  L.  E.  5  Exch.  Div.  96,  101;  Orriok  v. 
Colston,  7  Gratt.  189;  McJiol  v.  Bate,  10  Yerg.  429;  Diercks  v. 
Roberts,  13  S.  C.  338;  Schryver  v.  Hawkes,  22  Ohio  St.  308; 
FvUerton  v.  Sturges,  4  Ohio  St.  529;  Redlich  v.  DoU,  54  N.  Y. 
234;  Torrey  v.  Fisk,  10  Smedes  ife  M.  590;  Hemphill  v.  Ala- 
hama  Bank,  6  Smedes  &  M.  44;  Bank  of  Commonwealth  v. 
Cv/rry,  2  Dana,  143;  Joseph  v.  First  Nat.  Bank,  17  Kan.  256; 
McDonald  v.  Muscatine  Nat,  Bank,  27  Iowa,  319;  Putnam  v. 
SxMivan,  4  Mass.  45;  Huntington  v.  Branch  Bank  at  Mobile,  3 
Ala.  186;  Androscoggin  Bank  v.  KimhaU,  10  Cush.  373;  Roberts 
V.  Adams,  8  Port.  297,  33  Am.  Dec.  291;  Herbert  v.  Huie,  1 
Ala.  18,  34  Am.  Dec.  755. 

In  a  case  in  the  Court  of  King's  Bench,  decided  in  1780,  the 
action  was  upon  a  promissory  note  by  the  indorsee  against  the 
indorser.  The  note  was  made  by  one  Galley,  who,  being  desirous 
of  raising  money,  had  procured  the  defendant  to  indorse  his  name 
upon  five  engraved  notes,  in  blank  as  to  the  date,  amount  and 
time  of  payment.  Galley  filled  them  up  with  different  sums  and 
dates,  as  he  chose,  and  the  plaintiff,  a  banker,  discounted  one  of 
them,  which  was  the  note  sued  on.  The  defendant  insisted  that 
the  signature  of  the  defendant,  when  attached  to  the  note,  was  a 
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mere  nullity,  and  that  Gralley  had  no  power  to  change  it«  char- 
acter; and  upon  this  position  he  prevailed  at  the  trial.  But  on  a 
rule  to  show  cause,  the  court  determined  that  the  defendant  was 
liable  as  indorser.  "  There  is  nothing  so  clear,"  said  Lord  Mans- 
field, Cli,  «/.,  "  as  this  point.  The  indorsement  of  a  blank  note  is 
a  letter  of  credit  for  an  indefinite  sum.  The  defendant  said, 
*  Trust  Galley  to  any  amount,  and  I  will  be  his  security.'  It 
does  not  lie  in  his  mouth  to  say  the  indorsements  were  not 
regular."    Rus%el  v.  Lcmgstaffe^  2  Dougl.  516. 

A  party  who  entrusts  another  with  his  acceptance  in  blank  is 
responsible  to  a  bona  fide  holder,  although  the  blank  be  filled 
with  a  sum  exceeding  that  fixed  as  a  limit  by  the  acceptor. 
Though  the  filing  of  the  blank  in  violation  of  the  agreement  of 
the  parties  be  a  forgery,  tlie  acceptor  is  estopped  from  setting  up 
the  fact.     Vcmduzer  v.  Ilowe^  21  N.  Y.  531. 

d.  Burden  of  Proof. — Possession  of  negotiable  paper,  in  the 
absence  of  any  suspicious  circumstance,  is  prima  facie  evidence  of 
ownership  and  legal  title,  and  well  recognized  rules  of  evidence 
cast  the  burden  of  proof  upon  him  who  asserts  the  contrary. 
Murray  v.  Lardner^  69  U.  S.  2  Wall.  110, 17  L.  ed.  857;  Duncan 
V.  GUhert,  29  N.  J.  L.  521;  Ilm^toii  v.  Baym,  52  Mo.  531;  Win- 
stead  V.  Davis^  40  Miss.  785;  Craig  v.  Yicksburgj  31  Miss.  216; 
Gonley  v.  WiTisor^  41  Mich.  253;  Cumrriings  v.  Thompson^  18 
Minn.  246;  Totten  v.  Bucy^  57  Md.  446;  Marion  County  Co7nrs, 
V.  Clark,  94  U.  S.  278,  24  L.  ed.  59;  FuUer  v.  Hutchings,  10 
Cal.  523;  Sperry  v.  Spaulding,  45  Cal.  544;  Matthews  v.  Poy- 
thress,  4  Ga.  287,  305;  Pettis  v.  We^tlake,  4  111.  535;  MoUey  v. 
Ryam.,  14  111.  51;  HaU  v.  AUs7i,  37  Ind.  541,  542;  Wilkinson  v. 
Sargent,  9  Iowa,  521;  Pugh  v.  Grant,  86  N.  C.  39;  Davis  v. 
BarUett,  12  Ohio  St.  534,  80  Am.  Dec.  375;  KnigJU  v.  Pugh,  4 
Watts  &  S.  445,  39  Am.  Dec.  99;  Brou^n  v.  Street,  6  Watts  & 
S.  221;  Snyder  v.  PUey,  6  Pa.  164, 47  Am.  Dec.  452;  Atlas  Bank 
V.  Doyle,  9  K.  I.  76,  98  Am.  Dec.  368;  Jones  v.  Westeott,  2  Brev. 
L.  166,  3  Am.  Dec.  704;  Bhim  v.  Loggins,  53  Tex.  121;  Duerson 
V.  Alsop,  27  Gratt.  229,  248;  Middleton  v.  Bamed,  4  Exch.  241. 

And  this  presumption  as  to  the  bona  fides  of  the  ownersliip  is 
not  rebutted  by  evidence  tending  to  show  the  want  of  consider- 
ation between  the  original  maker  and  the  endorser.  Mills  v. 
Barher,  1  Mees.  &  W.  425;  Boss  v.  Bedell,  5  Duer,  462,  467; 
AVbrecht  v.  Strimpler,  7   Pa.  476;  Ellicott  v.  Martin,  6  Md. 
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609,  61  Am.  Dec.  327;  Hi/nlcf^  v.  St  Louis  Fourth  Nat.  BamJc^ 
77  Ind.  475;  WiUon  v.  Lazier^  11  Gratt.  477;  Whittaker  v.  Ed- 
^mv/ndsj  1  Moody  &  R.  366;  Lacey  v.  Forrester ^  2  Cromp.  M.  & 
R  859. 

e.  Fraud  in  the  Natlyity  of  Paper. — ^The  immense  volume 
of  litigation  in  which  the  rules  affecting  commercial  paper  is 
•directly  involved,  has  had  a  tendency  to  settle  many  controverted 
points  and  while  the  foregoing  observations  are  beyond  cavil  and 
demur,  it  is  equally  well  settled  that  where  fraud  is  shown  to. 
have  infected  the  nativity  of  the  paper,  and  where  it  further 
appears  that  the  present  holder  may  be  reasonably  supposed  to 
have  been  cognizant  of  that  fraud,  the  original  presumption  in 
his  favor,  which  the  law  is  reputed  to  indulge,  is  overcome  and  the 
burden  of  proof  is  with  him  to  show  the  honest  nature  of  his 
possession.  Pugh  v.  Qrant^  86  N.  C.  39;  Davis  v.  Ba/rtleU^  12 
Ohio  St.  534;  HaU  v.  Featheratone,  3  Hurlst.  &  N.  284;  Math&r 
V.  Maidsto7iej  1  C.  B.  IST.  S.  273;  Smith  v.  Braine,  16  Q.  B.  244; 
Brown  v.  Street,  6  Watts  &  S.  221;  Snyder  v.  RHey,  6  Pa.  164; 
Blum  V.  LogginSj  53  Tex.  121;  Vathir  v.  Zane,  6  Gratt.  246; 
Tottm  V.  Bucy,  57  Md.  446;  Smith  v.  Sac  County,  78  U.  S.  11 
"Wall.  139,  20  L.  ed.  102;  McClmtick  v.  Cuimnins,  2  McLean, 
«8;  EUicoU  v.  Martin,  6  Md.  509,  61  Am.  Dec.  327;  Marion 
Cownty  Comrs.  v.  Clark,  94  U.  S.  278,  285,  24  L.  ed.  59,  62; 
JSperry  v.  SpauMi/ng,  45  Cat  544;  Matthews  v.  Poythress,  4  Ga. 
287,  305;  Harbison  v.  Bank  of  Indiam^a,  28  Ind.  133,  92  Am. 
Dec.  308;  Zook  v.  Simonson,  72  Ind.  83:  Baldwin  v.  Fagan,  83 
Ind.  447;  Bladr  v.  Buser,  1  Wils.  (Ind.)  333;  Kellogg  v,  Curtis, 
-69  Me.  212,  31  Am.  Eep.  273;  Wallace  v.  Branch  Ba/nk  at 
Mobile,  1  Ala.  565;  Morgam.  v.  Yarborough,  13  La.  74,  33  Am. 
Dec.  553.  I  have  alluded  to  the  case  of  Rus%el  v,  La/ngstaffe  (2 
J)ougl.  514),  decided  by  Lord  Mansfield  over  a  century  ago.  The 
vigorous  character  of  the  logic  employed  and  the  symmetrical 
unfolding  of  the  argument,  combined  with  other  elements  of  per- 
haps a  local  nature,  have  given  to  this  decision  many  characteristics 
-of  prominence  and  distinction  that  even  the  great  lapse  of  time 
since  its  rendition  has  failed  to  impair;  it  is  still  a  leading  case, 
^md  has  been  quoted  and  followed  as  a  precedent,  applying  equally 
to  maker,  indorser,  acceptor  and  drawer.  Ives  v.  Farmers  Bank, 
^  Allen,  236;  Androscoggin  Bank  v.  Kifnball,  10  Cusb.  373; 
JVichd  V.  Bate,  10  Yerg.  429. 
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f.  Holder  Deemed  Maker's  Agent  When. — Where  one  per- 
son  entrusts  to  the  custody  of  another  a  negotiable  instrument^ 
with  blanks  not  filled  up,  such  negotiable  instrument  carries  on  its- 
face  an  implied  authority  to  fill  up  the  blanks  and  perfect  the  in- 
strument; and  as  between  such  person  and  innocent  third  parties^ 
the  person  to  whom  it  was  so  entrusted  must  be  deemed  the  agent 
of  the  party  who  committed  it  to  his  custody.  Bank  of  Pitts- 
burgh V.  Neal,  63  U.  S.  22  How.  96,  16  L.  ed.  323;  Davidson  v. 
I/mier,  71  U.  S.  4  Wall.  457,  18  L.  ed.  380. 

Where  papers  indorsed  in  blank  were  left  with  a  clerk  with 
authority  to  use  them  for  certain  purposes  and  they  were  fraudu- 
lently obtained  from  him  and  used  diflEerently,  the  indorser  is  lia- 
ble. Putnam  v.  Sullivan,  4  Mass.  45;  1  Parsons,  Notes  &  B. 
114. 

Where  the  agent  or  person  to  whom  the  paper  is  entrusted^ 
which  is  complete  except  that  the  sum  is  left  blank,  fills  in  a  sum, 
the  parties  who  signed,  accepted  or  indorsed  the  same  will  be 
bound  to  pay  any  sum  for  which  it  might  be  filled  up,  whether 
in  excess  of  the  sum  for  which  he  authorizes  it  to  be  filled  or  not, 
to  a  bona  fide  holder  without  notice  of  any  limitation  upon  the 
authority  of  the  person  having  it;  and  it  is  immaterial  that  the 
holder  knew  it  was  signed,  accepted  or  indorsed  in  blank,  unless 
he  knew  of  its  being  fraudulently  filled  up.  Michigan  Bank  v^ 
Eldredy  76  U.  S.  9  Wall.  544,  19  L.-ed.  763;  VioleU  v.  Patton,  9 
U.  S.  5  Cranch,  142,  3  L.  ed.  61;  Orrick  v.  Colston,  7  Gratt.  189^ 
FvUerton  v.  Sturges,  4  Ohio  St.  529;  Redlich  v.  DoU,  54  N.  Y. 
236;  Huntington  v.  Branch  Bank  at  Mobile,  3  Ala.  186. 

g.  Filling  in  Improper  Date^  etc. — If  the  date  is  left  blank, 
and  an  improper  date  is  inserted  by  a  holder,  an  indorser  will  be 
bound  to  a  bona  fide  holder  without  notice.    Pa^e  v.  Morrell,  3-  * 
Abb.  App.  Dec.  433. 

Where  the  holder  of  a  note  in  blank  filled  it  up  and  negotiated 
it  for  a  larger  amount  than  was  indicated  by  the  marginal  figures,, 
it  was  held  that  this  did  not  vitiate  the  note,  though  he  also  al- 
tered the  figures.    Sch/ryver  v.  Hawkes,  22  Ohio  St.  308. 

Where  paper  was  drawn  in  the  form  of  a  blank  bill  of  exchange,, 
and  was  filled  up  as  a  negotiable  note,  by  the  party  for  whom  it 
was  drawn,  the  party  who  signed  the  blank  was  held  liable.  Lu- 
Men  V.  Hare,  32  Ind.  211. 

Where  the  indorsee  inserted  a  provision  in  a. note  making  it 


NEGOTIABLE  INSTBUMBNTS.  1129 

payable  at  a  certain  bank,  in  spite  of  an  agreement  with  the  mak- 
ers that  it  should  not  be  made  payable  at  bank,  it  was  held  that 
the  holder  could  recover.      Spider  v.  James,  32  Ind.  203, 

A  party  who  makes  a  blank  acceptance  or  signs  his  name  on  a 
blank  paper  and  delivers  it  to  another  person  to  be  overwritten 
with  a  note,  gives  an  implied  authority  to  fill  up  the  instrument; 
and  he  is  liable  thereon  to  the  party  receiving  it  honestly  and  for 
value,  though  filled  up  for  a  larger  amount  than  was  actually  au* 
thorized  and  in  a  different  manner.  Vandmer  v.  Howe,  21  N. 
Y.  531;  Griggs  v.  Howe,  31  Barb.  100;  Yowng  v.  Wa/rd,  21  UK 
223;  Goodmcm  v.  Simonds,  61  XT.  8.  20  How.  343,  15  L.  ed.  934. 

The  holder  may  fill  in  the  name  of  the  payee  where  it  is  left 
blank.  He  may  fill  in  his  own  name,  or  where  it  was  delivered 
to  a  person  who  indorsed  it  in  blank,  the  holder  may  fill  in  the 
name  of  the  indorser  in  the  body  and  then  complete  the  indorse- 
ment by  filling  it  up  to  himself.  Cruchley  v.  Clarance,  2  Maule 
&  8.  90;  Atwood  v.  Orijffm,  2  Oar.  &  P.  368;  Hwrdy  v.  Norton^ 
66  Barb.  533;  EllioU  v.  Chestnut,  30  Md.  502;  Pindcur  v.  Bar- 
Urn,  31  Vt.  629;  Nelson  v.  Cowing,  6  Hill,  336. 

While  the  bill  or  note  is  blank  as  to  the  payee,  the  holder  can- 
not sue  upon  it  as  bearer;  he  must  insert  his  name  as  payee. 
GreenJiow  v.  Boyle,  1  Blackf.  56;  Seay  v.  Bank  of  Tennessee,  3 
Sneed,  558;  Rees  v.  Conococheague  Bank,  5  Rand.  326. 

The  following — 

$585.90. 

Brooklyn,  September  20, 1858. 
after  date promise  to  pay  to  the  order 


Dec.  23, Dollars  at 


Value  received        Geo.  R.  Ives, 
-wafi  delivered  to  Yale  as  a  memorandum  and  not  to  be  used  as  a 


note.  Yale  filled  it  up  as  a  note  for  $1,585.90  payable  to  his  own 
order  at  the  Atlantic  Bank,  New  York,  and  indorsed  it  to  plain- 
tiff, who  discounted  it.  It  was  held  that  all  evidence  as  to  any 
agreement  between  the  original  parties  was  inadmissible  and  the 
holder  was  entitled  to  recover.  Ives  v.  Farmers  Bank,  2  Allen, 
236. 

If  a  holder  exceed  his  authority  in  filling  up  a  blank,  he  can 
have  no  benefit  from  it,  even  to  the  extent  of  his  authority,  and  a 
holder  who  knows  when  he  takes  such  paper  that  the  authority  to 
fill  it  up  has  been  exceeded  or  departed  from,  cannot  recover. 
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What  charges  the  transferee  with  notice  is  a  matter  on  which 
authorities  diflEer.  Wagner  v.  JDiedrichy  50  Mo.  484;  Putnam  v. 
Sullivan^  4  Mass.  45;  Johnson  v.  BlasdalCj  1  Smedes  &  M.  17; 
IlemphiU  V,  Alabama  Bank,  6  Smedes  &  M.  44;  Story,  Bills, 
§  222;  Parsons,  Notes  &  B.  109;  Edwards,  Bills  &  N.  252,  253. 

Where  a  person  simply  writes  his  name  upon  a  piece  of  blank 
paper,  with  no  intention  that  a  contract  should  be  written  over  it, 
as  for  use  in  identifying  his  signature,  and  a  note  is  written  or 
printed  over  it  by  the  person  into  whose  hands  it  comes,  and  the 
«ame  is  passed  into  the  hands  of  third  parties,  it  has  been  held, 
there  can  be  no  recovery.  Caulkins  v.  Whisler,  29  Iowa,  495; 
Nance  v.  Leary,  5  Ala.  370. 

h.  Oral  Testimony,  When  Competent. — There  is  but  little 
doubt  that  the  weight  of  authority  is  that  a  third  person  who  en- 
dorses a  note  at  the  time  of  its  execution  and  before  its  delivery 
to  the  payee  will  be  presumed  an  original  promisor  or  joint 
maker.  Mr.  Lawson  says:  ^^In  a  few  of  the  states,  as  well  as  in 
England,  he  prima  facie  incurs  the  liability  of  an  indorser,  but 
parol  evidence  is  admissible  to  prove  the  intention  of  the  parties 
which,  when  ascertained,  determines  his  liability."  But  he  adds: 
^'By  the  weight  of  authority,  he  is  liable  as  joint  promisor  or  co- 
maker if  he  indorses  the  note  before  it  was  issued,  but  if  shown 
to  liave  indorsed  it  after  its  issue,  he  is  liable  as  a  grantor,  but  in 
both  cases  evidence  is  admissible  of  the  real  intention  of  the  par- 
ties, which,  when  ascertained,  determines  his  liability."  Lawson, 
Kights  and  Kemedies,  §  1575,  and  note  of  authorities;  note  to 
Andrews  v.  Conga/r^  20  Am.  L.  Reg.  331,  where  the  authorities 
are  carefully  collected  and  distinguished  by  states.  Tiedeman, 
Oommercial  Paper,  §§  270,  272.  In  Oregon,  where  a  third  person 
indorses  a  bill  or  note  before  it  is  delivered  to  the  payee  or  indorsed 
by  him,  he  is  prima  facie  liable  as  a  second  indorser. 

In  Kamm  v.  Holland^  2  Or.  60,  the  question  was  presented  as 
to  the  liability  a  third  party  assumes  who  indorses  his  name  in 
blank  on  the  back  of  a  negotiable  paper  before  it  is  delivered  to 
the  payee  and  indorsed  by  him,  and  the  court  held  that  he  be- 
comes liable  as  an  indorser  and  as  such  is  entitled  to  due  demand 
and  notice  of  non-payment.  So  in  Cogswell  v.  Hayden,  5  Or.  23, 
the  court  says:  "The  only  presumption  that  can  arise  from  Cogs- 
well's indorsement  is,  that  he  intended  to  become  a  second  in- 
dorser." 
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For  this  reason  the  court  adopted  the  reasoning  assigned  in  Bacon 
V.  Burnha/m^  37  N.  Y.  616,  that  "it  must  be  supposed,  in  the  ab- 
sence of  any  proof  to  the  contrary,  that  perceiving  the  name  of 
the  payee  in  the  note,  he  indorsed  it  on  the  presumption  that  the 
name  of  such  payee,  to  whose  order  it  was  made  payable,  would 
also,  at  some  time  appear  on  the  note,  for  only  thus  would  it  be- 
<5ome  negotiable."  See  also  Ba/rr  v.  Mitchellj  7  Or.  346.  So 
that  whatever  adversity  of  opinion  may  exist,  were  the  question  res 
4ntegray  or  however  we  might  be  disposed  to  regard  such  liability, 
in  the  absence  of  explanatory  evidence,  the  rule  of  commercial  law 
in  this  particular  must  be  considered  as  settled. 

But,  while  in  such  case,  when  a  third  person  indorses  a  note 
-concurrently  with  its  execution,  and  at  or  before  its  delivery  to 
the  payee,  the  liability  assumed  is  presumptively  that  of  an  in- 
<iorser,  it  may  be  shown  by  parol  evidence  to  be  the  liability  of  a 
joint  maker,  or  guarantor,  according  to  the  intention  of  the  par- 
ties as  disclosed  by  the  facts.  Looking  at  the  note  with  its  in- 
•dorsement,  and  upon  the  facts  as  alleged,  the  defendants  were 
presumptively  liable  as  indorsers,  who  waived  demand,  protest 
and  notice  of  non-payment.  In  the  light  of  our  adjudications, 
they  cannot  be  regarded  prima  facie  as  joint  makers,  because,  ac- 
-cording  to  the  reason  assigned,  in  the  absence  of  explanatory  evi- 
dence, the  presumption  is,  that  the  defendants  supposed  that  they 
would  incur  no  liability  until  after  the  payee  had  first  indorsed. 
According  to  the  facts  as  alleged  in  the  complaint  then,  they  are 
liable  as  indorsers,  while  by  virtue  of  the  facts  as  alleged  in  their 
I'eply  the  defendants  are  liable  as  joint  makers,  and  the  plaintiffs 
have  recovered  against  them  as  such  for  that  reason.  This  is  in- 
consistent. Upon  the  complaint  as  it  stands,  there  could  be  no 
fiuch  recovery,  but  the  reply  cannot  obviate  this  defect  or  vary 
the  liability.  In  a  word,  the  plaintiffs  cannot  recover  in  such 
case,  unless  their  complaint  contain  special  averments  showing 
the  facts  relative  to  the  transaction  which  operate  to  charge  the 
defendants  as  original  promisors  or  joint  makers.  Mr.  Lawson 
cites  numerous  cases,  showing,  in  respect  to  these  irregular  in- 
dorsements, that  parol  evidence  is  admissible  to  prove  the  inten- 
tion of  the  parties,  which,  when  ascertained,  determines  their  lia- 
bility, but  the  cases  cited  also  show  that  the  facts  were  alleged  in 
order  to  sustain  such  a  recovery.  Lawson,  Rights  and  Remedies, 
§  1576,  and  note  of  authorities.     Deering  v.  d^eighton^  19  Or.  118. 

Oral  testimony  may  be  relied  upon  to  establish  the  fact  that  a 
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debtor  gave  his  own  note  for  a  debt,  and  it  was  intended  by  the 
parties  to  the  transaction  that  the  note  should  be  in  full  satisfac- 
tion of  the  claim;  otherwise  the  note  is  not  an  absolute  payment* 
Randolph,  Com.  Paper,  §§  1609, 1534,  1546;  Story,  Prom.  Notes, 
§  104,  rioU  1,  and  cases  cited;  The  KimhaU,  70  U.  S.  3  Wall  45,. 
18  L.  ed.  54;  Downey  v.  Eicks,  55  U.  S.  14  How.  240,  14  L.  ed. 
404;  Eby  v.  Hoopea^  1  Pennypacker,  175;  Mclrdyre  v.  Kennedy ^ 
29  Pa.  448;  League  v.  Wa/H/ng^  85  Pa.  244;  Merrick  v.  Boury^  4r 
Ohio  St.  60;  Dixon  v.  Holdroyd,  7  El.  &  Bl.  903. 

i.  Views  of  New  York  Court  of  Appeals. — It  may  be  conceded 
that  the  acceptance  of  the  note  of  a  third  person  by  the  creditor 
from  his  debtor  does  not  operate  as  a  satisfaction  of  the  precedent 
debt,  unless  it  be  shown  that  such,  at  the  time,  was  the  agreement 
of  the  parties.  The  difficulties  in  the  application  of  this  rule 
have  generally  been  found  to  be  in  determining  what  evidence 
was  sufficient  to  establish  the  fact  of  the  agreement,  or  to  justify 
submitting  the  evidence  to  the  jury  as  raising  a  question  of  fact 
for  their  determination.     Nod  v.  Murray^  13  N.  Y.  167. 

The  question  discussed  is  of  such  obvious  importance  that  Mr^ 
Justice  Dean  considered  it  expedient  to  supplement  the  opinion 
of  Mr.  Justice  Marvin,  in  the  case  last  above  cited,  although  hi& 
colleague  had  very  eifectually  covered  the  ground.  "It  is  well 
settled,  both  on  authority  and  principle,  that  the  acceptance  by 
the  creditor,  of  the  note  of  a  third  person  for  an  antecedent  debt 
is  no  extinguishment  of  the  debt,  unless  it  is  shown  that  there 
was  an  agreement  between  the  parties  that  it  should  operate  a& 
an  extinguishment;  and  that  in  such  case,  the  onus  is  upon  the 
party  seeking  to  set  it  up  as  a  payment.  But  where  there  is  no 
debt  existing  between  the  parties,  and  the  one  delivers  to  the 
other  property,  and  receives  in  return  the  note  of  a  third  person 
in  full  or  part  payment,  and  gives  a  receipt  saying  that  it  is  re- 
ceived in  full  or  part  payment,  the  presumption  is  that  it  was  so 
received,  and  the  onus  is  then  upon  the  party  receiving  such  note 
to  show  the  contrary." 

It  is  competent  for  one  of  two  makers  of  a  promissory  note  in 
an  action  upon  the  note,  to  prove  by  parol  that  he  signed  the  note 
as  surety,  to  enable  him  to  interpose  as  a  defense  that  he  was  dis- 
charged by  an  extension  of  time  given  to  the  principal  with 
knowledge. 

Such  evidence  does  not  alter  or  vary  the  written  contract,  aa 
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the  fact  proved  simply  operates,  when  knowledge  of  it  is  brought 
home  to  the  creditor,  to  prevent  him  from  changing  the  contract 
or  making  a  different  one  with  tlie  principal  debtor  without  the 
^consent  of  the  surety,  or  from  impairing  the  rights  of  the  latter 
by  releasing  any  security  or  omitting  to  enforce  the  contract  when 
requested. 

The  authorities  upon  the  question  as  to  the  competency  and 
-effect  of  such  evidence  are  collated  and  discussed  in  Hvhhc^d  v. 
Gurney,  64  N.  T.  457. 

The  extreme  pertinency  of  what  follows  is  very  obvious  and 
the  language  employed,  which  is  that  of  Chief  Justice  Church 
•of  the  New  York  Court  of  Appeals,  in  the  case  last  cited,  will  give 
additional  weight  and  character  to  the  context. 

"The  first  question  presented  iu,  whether  it  is  competent  for 
one  of  two  makers  of  a  promissory  note  to  prove  by  parol  that  he 
signed  the  note  as  surety  for  the  purpose  of  enabling  him  to  in- 
terpose a  defense,  that  he  was  discharged  by  an  extension  of  time 
^ven  to  the  principal  debtor,  with  knowledge  of  the  suretyship. 

"Recently  in  the  supreme  court  it  has  been  expressly  decided 
in  CampheU  v.  Tate^  7  Lans.  870,  that  such  evidence  was  incom- 
petent, and  this  decision  was  followed  in  Beiijamin  v.  Arnold^  5 
Thomp.  &  C.  54. 

"The  question  is  of  great  practical  importance  and  frequently 
arises,  and  there  should  be  no  delay  in  having  a  final  adjudication 
upon  it  by  the  court.  The  ground  of  the  objection  is  that  such 
evidence  tends  to  vary  the  terms  or  legal  effect  of  the  written  in- 
strument. It  must  be  confessed  that  there  is  some  confusion  in 
the  authorities  upon  the  subject,  but  an  examination  of  them 
•shows  that  it  is  caused  by  doubts  entertained  by  some  of  the 
<jourts  in  England  and  in  this  country,  first,  whether  a  defense  of 
this  character  could  be  set  up  in  a  court  of  law,  and  when  that 
point  was  yielded,  whether  parol  evidence  of  suretyship  was  com- 
petent in  a  court  of  law  for  the  purpose  of  establishing  the  de- 
fense. 

"  These  points  troubled  the  courts  in  this  State  at  an  early  day. 
In  People  v.  Janaen^  7  Johns.  332,  the  fact  of  suretyship  appeared 
and  was  admitted,  and  the  court,  while  adjudging  that  the  rule  for 
discharging  a  surety  was  the  same  at  law  as  in  equity,  queried 
whether  the  fact  of  suretyship  could  be  proved  in  a  court  of  law. 
But  in  King  v.  Bald/umhj  17  Johns.  384,  Spencer,  Ch.  e/".,  in  dis- 
senting from  the  opinion  of  Lord  Loughborough,  in  Rees  v.  Ber- 
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rington^  2  Yes.  Jr.  542,  that  when  the  form  of  the  security  bound 
the  principal  and  surety  jointly  and  severally,  the  security  could 
not  aver  that  he  is  only  bound  as  surety,  except  in  equity,  said: 
'  Now  we  could  not  assent  to  his  lordship's  proposition  that  the 
fact  of  a  man's  being  bound  as  security  could  not  be  averred  at 
law  if  it  becomes  material  to  a  legal  inquiry,  for  we  understand 
the  rules  of  evidence  to  be  the  same  in  both  courts.'    At  a  later 
day,  in  Artcher  v.  DoitglasSy  5  Denio,  509,  Beardsley,  e/".,  while 
unable  to  find  in  the  decisions  any  valid  reason  for  not  receiving 
the  evidence  at  law,  as  well  as  in  equity,  hesitated  in  deciding  that 
there  was  no  reason.     He  said:    ^  The  fact  when  ascertained,  if 
sufficient  in  equity,  is  equally  valid  as  a  legal  defense.    The  doubt 
is  as  to  the  reception  of  parol  evidence  to  prove  the  fact  in  a  court 
of  law.'     So  in  New  Jersey,  in  Pintard  v.  Dawisy  21  N.  J.  L. 
632,  tliere  were  two  opinions;  one  maintaining  that  such  evidence 
could  not  be  admitted  in  a  court  of  law,  and  the  other  expressed 
doubts  whether  it  might  not,  but  maintained  that  the  facts  alleged 
in  that  case  did  not  constitute  a  defense  either  at  law  or  equity* 
There   never  has   been   any  dispute   that   such  evidence  was- 
admissible  in  a  court  of  equity.     Neimcewicz  v.  Gahn^  3  Paige, 
614,  3  L.  ed.  296;  Barry  v.  Ransom^  12  N.  Y.  465;    United 
States  V.  HoweUy  2  Am.  Lead.  Cas.  (5th  ed.)  443,  456.     Under 
the  Code  (§  150),  equitable  defenses  are  permitted  in  actions  at 
law,  and  this  would  seem  to  obviate  the  difficulty  supposed  pre- 
viously to  exist,  both  in  setting  up  the  defense  and  in  receiving- 
any  evidence  which  in  a  court  of  equity  is  admissible  to  sustain 
it.     This  was  so  held  in  England  when  the  admissibility  in  & 
court  of  law    has   been    regarded  at  times   with    disfavor,  in 
the  case  of  Greenough  v.  MoCleUandy  2  El.  &  El.  429,  under 
a    statute    authorizing    equitable    defenses    in   actions  at    law. 
Pooley  V.   Harradine^   7   EL   &   Bl.   431.      Whatever  might 
have  been  the  distinction  between  such  evidence  at  law  and  in 
equity   under  the   old  system,  there  can  be  none  in  courts  of 
both  legal  and  equitable  cognizance,  and  in  respect  to  evidence, 
to  sustain  a  defense  expressly  permitted  in  actions  at  law.     The 
general  rules  of  evidence  are  the  same  at  law  as  in  equity,  and  it 
is  no  more  competent  to  vary  the  terms  of  a  written  instrument 
by  parol  evidence  in  equitable  actions  than  in  those  strictly  legal,, 
unless  in  exceptional  cases  for  the  purpose  of  maintaining  an  action 
or  defense  under  some  recognized  head  of  equitable  jurisdiction. 
The  confusion  and  apparent  conflict  in  the  authorities  must,  L 
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think,  have  originated  in  the  idea  that  defenses  of  this  character 
were  equitable  in  their  nature,  and  could  only  be  available  in  a 
court  of  equity.  When  it  was  conceded  that  they  were  equally 
available  in  a  court  of  law,  it  is  ditncult  to  iind  a  reason  for  exclud* 
ing  the  same  evidence  at  law  that  is  admissible  in  equity.  How- 
ever this  may  be,  and  without  invoking  any  equitable  rule,  a  con- 
clusive answer  to  the  objection  of  this  evidence  in  any  court,  in 
my  opinion,  is  that  it  does  not  tend  to  alter  or  vary  either  the- 
terms  or  legal  eJBEect  of  the  written  instrument." 

In  Barry  v.  Ransom^  12  N.  Y.  462,  Denio,  «/.,  stated  that 
such  evidence  was  admissible,  and,  although  not  strictly  necessary 
to  the  decision  of  that  case,  it  shows  how  an  able  and  experienced 
judge  understood  the  rule  to  be.  The  authorities  in  New  York 
are  not  numerous  nor  very  decisive,  but  they  tend  to  sustain  the^ 
admissibility  of  such  evidence;  and  I  feel  warranted  in  saying 
that  such  was  generally  understood  to  be  the  rule  by  the  courts 
and  the  profession.  In  some  of  the  other  states  the  decisions  have 
been  more  explicit.  In  Harris  v.  Brooks^  21  Pick.  196,  Shaw, 
Ch,  J,^  says:  "  So,  when  one  of  two  promisors  annexes  the  word 
*  principal '  to  his  signature  and  the  other  '  surety,'  these  descrip- 
tions do  not  affect  the  terms  or  legal  effect  of  the  contract.  They 
indicate  the  relation  in  which  parties  stand  to  each  other  and 
notice  of  such  relation  to  the  holder,  but  the  fact  of  such  relation 
and  notice  of  it  to  the  holder  may,  we  think,  be  proved  by  extrin- 
sic evidence.  It  is  not  to  affect  the  terms  of  the  contract,  but  to- 
prove  a  collateral  fact  and  rebut  a  presumption. 

In  The  Bank  of  SteuhenviUe  v.  Hoge^  6  Ohio,  17,  the  court 
said:  "The  defense  sets  up  a  distinct  and  independent  fact  be- 
yond the  terms  of  the  writing,  not  controverting  any  of  its  stipu- 
lations." 

In  Davis  v.  Barrington^  30  N.  H.  517,  the  court,  in  speaking 
of  the  admissibility  of  such  evidence,  said:  "  It  was  not  offered 
to  vary  or  change  the  terms  of  the  contract  in  Davis'  bond,  or  to- 
weaken  its  force,  or  to  explain  it  in  order  to  change  its  legal  effect 
or  interpretation,  or  to  limit  its  scope  and  extent.  The  purpose 
was  to  show  a  collateral  fact."  There  are  numerous  other  author- 
ities to  the  same  effect,  among  which  are:  Grafton  Bank  v. 
Kewt,  4  N.  H.  221;  Mariner's  Bank  v.  Abbott,  28  Me.  280;  Lime 
Bock  Bank  v.  MaUeU,  34  Me.  547;  Wilson  v.  Green^  25  Vt  450; 
Core  V.  Wilson,  40  Ind.  204. 

It  is  said  in  Benjamin  v.  Arnold^  5  Thomp.  &  C.  54,  that  the- 
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qaestion  is  an  open  one  in  England,  bnt  I  have  deemed  it  nn- 
necessary  to  refer  to  the  authorities.  Those  relied  npon  as  adverse 
usually  turn  upon  the  distinction  between  legal  and  equitable 
rules  and  defenses,  and  have  no  weight  upon  the  question  as  pre- 
sented to  this  court.  I  can  see  no  reason,  either  in  principle  or 
on  authority,  for  not  receiving  parol  evidence  of  the  fact  of  sure- 
tyship in  any  court,  when  it  is  material  for  the  purpose  of  estab- 
lishing a  cause  of  action  of  defense.  It  ib  proper  to  add  that  the 
learned  judge  who  delivered  the  opinion  in  Campbell  v.  Tate^  7 
Lans.  370,  acquiesced  in  overruling  that  decision.  HvUbard  v. 
Ovrney^  supra. 

j.  Miscellaneous  Authorities. — The  mode  of  authenticating 
a  foreign  protest  so  as  to  make  it  evidence,  depends  upon  the  lex 
fori^  and  semhle,  that  in  New  York  neither  the  original  nor  a  copy 
can  be  received  unless  authenticated  by  the  official  seal  of  the 
notary  who  made  it,  impressed  upon  some  tenacious  substance  as 
required  at  common  law. 

An  exception  to  this  rule  may,  perhaps,  be  allowed  where  the 
protest  appears  to  have  been  made  under  a  local  law  by  an  officer 
who  had  no  seal. 

The  certificate  of  a  notary  who  has  protested  a  foreign  bill  of 
exchange,  stating  that  he  notified  the  indorser,  cannot  be  received 
as  evidence  of  such  notice  in  whatever  mode  the  certificate  may 
be  authenticated. 

It  is  no  part  of  the  official  duty  of  a  notary  to  give  notice  of 
protest  unless  rendered  so  by  the  statute. 

The  case  of  HaUiday  v.  MoBougaUy  20  Wend.  85,  is  com- 
mented on  and  explained  in  Bank  of  Rochester  v.  Oray^  2  Hill, 
227. 

The  original  instrument  of  protest,  or  a  duly  authenticated  copy 
of  a  foreign  bill,  is  prima  facie  evidence  of  all  the  facts  therein 
stated  so  far  as  they  come  within  the  scope  of  the  notary's  official 
duty.  Towndey  v.  SumraU^  27  U.  S.  2  Pet.  170,  7  L.  ed.  386;  2 
Daniel,  J!Jeg.  Inst.  §  959;  Abb.  Trial  Ev.  423. 

In  the  case  of  inland  bills  and  notes,  the  admissibility  of  the 
protests  or  certificate  is  regulated  by  statute  in  most  states. 

As  to  notice  it  is  not  the  duty  of  the  notary,  as  such,  to  give 
notice  of  dishonor,  and  therefore  his  certificate  is  not  evidence  of 
the  fact  that  the  notary  actually  gave  notice,  unless  so  made  by 
statute.  DicHns  v.  Seal,  35  U.  S.  10  Pet  582,  9  L.  ed.  542; 
text-books  above  cited. 
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Compare  also  on  general  snbject  2  Parsons,  Notes  &  B.  498; 
Austin  V.  WiUan,  24  Vt.  632;  Gordon  v.  Price,  10  Ired.  L.  385; 
JSumner  v.  Bowen,  2  Wis.  624;  Faulkner  v.  FauLhner^  73  Mo. 
327,  and  the  various  state  statutes. 

§  444.  Parol  Eyidenee  as  Affecting  Indorsement. 

a.  General  Considerations. — While  it  is  elementary  law  that 
parol  evidence  is  incompetent  to  vary  the  terms  of  a  written 
instrument,  still  it  is  equally  well  settled  that,  as  between  the 
original  parties  to  commercial  paper,  such  proof  is  admissible  as 
will  have  a  tendency  to  establish  the  character  in  which  an  indorser 
intended  that  he  should  be  bound;  and  proof  of  this  intention 
will  contervail  the  prima  facie  presumptions  which  the  law 
indulges  with  reference  to  the  paper.  Riley  v.  Qerrish,  9  Cush. 
104;  Sylvester  v.  Downer,  20  Vt.  355;  Owings  v.  Baker,  64  Md. 
82;  Nv/rre  v.  Chittenden,  66  Ind.  465;  Pierse  v.  Irvine,  1  Minn. 
369;  Strong  v.  Biker,  16  Vt.  655;  Quin  v.  Sterne,  26  Ga.  224; 
Good  V.  Martin,  95  U.  S.  95,  24  L.  ed.  343. 

Like  a  deed  or  other  written  contract,  a  promissory  note  takes 
effect  from  delivery,  and,  as  the  delivery  is  something  that  occurs 
subsequently  to  the  execution  of  the  instrument,  it  must  neces- 
sarily be  a  question  of  fact  when  the  delivery  was  made.  Parol 
evidence  is,  therefore,  admissible  to  show  when  that  took  place, 
as  it  cannot  appear  in  the  terms  of  the  note.  2  Taylor,  Ev.  (6th 
ed.)  1001;  ffaU  v.  Cazenove,  4  East,  477;  Cooper  v.  Bobinson,  10 
Mees.  &  W.  694. 

Presumptions  are  seldom,  if  ever,  conclusive,  at  least  when 
applied  to  commercial  paper,  except  in  favor  of  subsequent  bona 
fide  holders,  for  value,  before  maturity  and  without  notice.  As 
between  the  original  parties  to  the  paper,  parol  evidence  is  com- 
petent to  explain  the  contractual  relation  and  the  equities  it 
involves.  Smith  v.  Morrill,  54  Me.  48;  MendenhaU  v.  Davis, 
72  N.  C.  150;  Boyce  v.  Espy,  66  Pa.  481;  Maxwell  v.  Van  Sant, 
46  HL  68. 

The  principle  above  cited  obtains  in  cases  of  blank  indorsement 
of  a  non-negotiable  note.  Jacques  v.  McKnight,  26  N.  J.  L.  92, 
note.  By  statutory  provision,  in  Georgia,  all  blank  indorsements 
are  snbject  to  explanation  by  oral  evidence  as  between  the  imme- 
diate parties  to  the  paper.  Code,  3808.  But  there  is  a  formidsr 
ble  array  of  authority  to  the  effect  that  blank  indorsements  of 
72 
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commercial  paper  are  perfected  contracts  in  writing,  and  cannot 
be  varied  or  altered  by  the  interposition  of  parol  proof.  Stad:  v» 
Beach,  74  Ind.  571;  Day  v.  Thompson^  65  Ala.  269;  Charles  v. 
Denis,  42  Wis.  56;  Schndl  v.  Ifarih  Side  P.MiU  Co.  89  DL  581; 
Ba/maa^d  v.  Oaslvn,  23  Minn.  192;  Barry  v.  Mwse,  3  N.  BL 132; 
Bwnk  ofAUnan  v.  Smith,  27  Barb.  489. 

The  principle  is  that  all  previous  and  contemporaneous  negotia- 
tions and  undertakings  are  merged  in  the  writing  and  its  l^al 
import.  The  undertaking  of  an  indorser  may  be  either  limited 
or  enlarged,  at  the  time  it  is  entered  into,  by  express  terms,  at  the- 
pleasure  of  the  indorsers.  But  if  no  such  terms  are  expressed  in 
the  indorsement,  the  law  fixes  the  character  of  the  undertaking,, 
and  it  cannot  be  varied  by  paroL  Bank  of  AUnon  v.  Smith,  2T 
Barb.  489. 

The  entire  contract  is  the  writing  as  understood,  delivered  and 
received,  and  it  is  to  be  gathered  from  the  language,  usages,, 
course  of  business  and  relation  of  the  parties.  Byles,  BiUs  and 
Notes,  155.  So,  one  who  indorses  commercial  paper  in  blank  is- 
precluded  from  showing,  even  in  a  suit  by  his  indorsee,  that  the 
indorsement  was  without  recourse.  Mason  v.  Burton,  64  HL  349; 
Skimier  v.  Chv/rch,  36  Iowa,  91;  Camipbell  v.  Rdtlbins,  29  Ind* 
271;  Cha/rUs  v.  Denis,  42  Wis.  56.  On  the  other  hand,  it  is^ 
competent  to  show  a  contemporaneous  written  agreement  evidenc- 
ing the  fact  that  the  indorsement  was  intended  to  be  without 
recourse.  Dams  v.  Brown,  94  U.  S.  423,  24  L.  ed.  204.  So,  an 
indorser  cannot  show  in  an  action  against  his  immediate  indorsee 
that  his  indorsement  was  made  merely  for  the  purpose  of  trans- 
fer. Dwrvn  v.  Ohost,  5  Colo.  134.  Grenerally  speaking,  an 
indorser  may  prove  as  against  his  immediate  indorsee,  that  a- 
blank  indorsement  was  made  for  the  purpose  of  collection-  Down- 
er V.  Chesebrough,  36  Conn.  39;  Mc  Whirt  v.  McKee,  6  Kan.  412. 

Some  of  the  authorities  maintain  that  parol  evidence  is  inad- 
missible to  control  the  construction  of  an  irr^ular  indorsement 
as  against  bona  fide  purchasers  for  value;  that  such  evidence  is 
only  admissible  as  between  immediate  parties  to  the  transaction* 
Houston  V.  Bruner,  39  Ind.  383;  Brovmi/ng  v.  Merritt,  61  Ind. 
425;  Schneider  v.  Schiffman,  20  Mo.  571. 

In  Missouri,  it  is  also  held  to  be  admissible  against  an  indorsee 
after  maturity  {Seymour  v.  FarrelZ^  61  Mo.  96);  but  the  better 
opinion  is  that,  in  every  case  where  the  signature  on  the  back  is 
in  an  ambiguous  position,  and  the  meaning  can  only  be  definitely 
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aBcertained  bj  parol  evidence,  then  parol  evidence  is  admissible 
to  prove  its  true  character,  even  against  a  purchaser  for  valne,  for 
he  can  reasonably  be  charged  with  notice  of  this  ambiguity. 
Chreenough  v.  Smead^  3  Ohio  St.  415;  Thacher  v.  Stevens^  46  Conn. 
561;  J3^  V.  Simpson,  63  TJ.  S.  22  How.  341, 16  L.  ed.  260;  Oood 
v.  Martin,  95  U.  S.  95,  24  L.  ed.  343;  Cavazos  v.  Trevino,  73- 
TJ.  S.  6  Wall.  773, 18  L.  ed.  813;  Frank  v.  LUdenfeld,  33  Gratt.. 
392;  Denion  v.  Peters,  L.  K.  5  Q.  B.  475. 

Mr.  Tiedeman,  in  his  valuable  work  on  Commercial  Paper,  at 
section  274,  says:  ^'But  while  it  is  the  general  rule  that  parol 
evidence  is  inadmissible  to  explain  away  or  vary  a  commercial  in- 
strument, there  are  a  few  exceptions  to  the  rule.  The  exceptions 
are,  principally,  of  three  classes.  First,  it  is  always  competent  to 
show  by  pai'ol  evidence  that  the  indorsement  was  made  without 
consideration,  as,  for  example,  that  it  was  made  for  the  accom- 
modation  of  the  indorsee.  Hreneman  v.  JPumisa,  90  Pa.  186;; 
HarfUtmrger  v.  MiUeVy  48  Md,  325;  Morris  v.  Faurot,  21  Ohio* 
St.  155;  Cole  v.  Smith,  29  La.  Ann.  551;  Davis  v.  Morgam,,  64- 
N.  C.  570;  Lovejoy  v.  Cit/isens  Ba/nk,  23  Kan.  331;  Kirkham  v.. 
Boston,  67  111.  599;  McCoon  v.  Biggs,  2  Hill,  121;  Denniston  v^ 
Ba^on,  10  Johns.  198;  Foster  v.  Jolly,  1  Cromp.  M.  &  K.  703, 
Subsequent  failure  of  consideration  may  be  shown  by  parol  evi- 
dence, as  well  as  by  an  original  want  of  consideration.  Smith  v. 
Carter,  25  Wis.  283.  So  can  partial  failure  or  want  of  considersr 
tion  be  proved  by  parol  evidence.  Cook  v.  CockriU,  1  Stew. 
(Ala.)  475.  It  can  also  be  shown  that  the  consideration  was  cer- 
tain payments  to  be  made  by  the  indorsee,  the  liability  on  the 
indorsement  being  conditional  upon  making  these  payments. 
Sco/mmon  v.  Adams,  11  111.  575;  Wood  v.  Matthews,  73  Mo.  477* 
Secondly,  it  may  be  shown  that  the  indorsement  was  made  in 
trust  to  the  indorsee,  for  the  purpose  of  carrying  out  some  pur- 
pose of  the  indorser,  as  his  agent,  or  as  a  trustee.  Thus,  for  ex- 
ample, it  can  be  shown  that  the  indorsement  was  made  ^^for  col- 
lection" only.  Lavrrence  v.  Stonington  Bamk,  6  Conn.  521;  Dale 
V.  Gea/r,  38  Conn.  15,  39  Conn.  89;  Lewis  v.  Dimkup,  72  Mo.  178; 
SmitJh  V.  Childress,  27  Ark.  328;  Bicketts  v.  Pendleton,  14  Md. 
320;  Hamburger  v.  MUler^  48  Md.  325;  HiU  v.  Ely,  5  Serg.  & 
K.  363;  Manley  v.  Boycott,  2  El.  &  Bl.  46;  Ma/rtvn  v.  Cole,  3 
Colo.  114;  Downer  v.  Chesehorugh,  36  Conn.  39.  But  see  Chad- 
dock  V.  Vanness,  35  N.  J.  L.  521;  Johnson  v.  Bam^ey,  43  N.  J. 
L.  279.     But  it  is  not  possible,  on  the  other  hand,  to  show  by 
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parol  evidence  that  an  indorsement,  expressed  to  be  "for  collec- 
tion," was  intended  to  pass  title  ( White  v.  Miners  N(xt,  Bank 
of  Georgetown^  102  U.  S.  658,  26  L.  ed.  250;  Leary  v.  BlancharcL, 
48  Me.  269;  First  Nai,  Bank  of  Camion  v.  McCann^  4  111.  App. 
250;  Armour  Bros,  Bkg.  Co.  v.  Riley  Co,  BwnJc^  30  Kan.  163; 
Rock  Co.  Nat.  Bank  v.  Hollist^r^  21  Minn.  385;  Third  Nat. 
Bank  of  Syracuse  v.  Clark^  23  Minn.  263),  as  an  escrow  upon  an 
express  condition  not  yet  performed  {Chaddock  v.  Vanness^  35 
N.  J.  L.  520;  Bell  v.  Ingestre,  12  Q.  B.  317;  Goggerlen  v.  Cuih- 
bert,  2  Bos.  &  P.  N.  K.  170;  Wallis  v.  LitteU,  14  C.  B.  N.  S.  369; 
Ricketis  v.  Pendleton^  14  Md.  320),  or  to  enable  a  transfer  for 
any  other  special  purpose.  Pollock  v.  Bradhury^  8  Moore,  P.  C. 
227;  Bell  ^.Ingestre^  12  Q.  B.  317;  Adams  v.  Jones,  12  Ad.  & 
El.  455;  Dale  v.  Gear,  38  Conn.  15;  Hamburger  v.  MilUr,  48  Md. 
325;  Scammonv.  Adams,  11  111.  578;  Chaddock  v.Vanness^  35 
N.  J.  L.  520;  Menderhall  v.  Davis,  72  N.  C.  150;  Iredell  County 
Comrs.  v.  Wa^on,  82  N.  C.  308;  Girard  Bank  v.  Comly,  2  Miles. 
(Pa.)  405;  Patterson  v.  Tod,  18  Pa.  426;  Patten  v.  Pearson,  57 
Me.  428;  Lynch  v.  Goldsmith,  64  Ga.  42;  JJarrfy  v.  TJ^ife,  60 
Ga.  455.  But  see,  contra,  Lee  v.  Pile,  37  Ind.  107;  Dunn  v. 
^  Ghost,  5  Colo.  134.  Parol  evidence  is  not  admissible  to  show 
this  fact  in  a  suit  by  a  bona  fide  holder.  Lewis  v.  Dunlap,  72 
Mo.  174;  Stapler  v.  Burns,  43  Ga.  382;  Meador  v.  DoUa/r  Sav. 
Bank,  56  Ga.  605.  In  all  these  cases,  there  is  in  fact  an  ab- 
sence of  consideration,  which  alone  would  avoid  the  liability  of 
an  indorser.  Thirdly,  it  may  always  be  shown,  by  parol  evidence, 
that  the  indorsement  was  procured  by  fraud  {ITirkham  v.  Boston^ 
67  111.  599;  Lewis  v.  DufUap,  72  Mo.  178;  Hamburger  v.  MiUer, 
48  Md.  325;  IfiU  v.  Fly,  5  Serg.  &  R.  363;  Brenem^an  v.  JPur- 
niss,  90  Pa.  186),  accident  or  mistake. 

Whether  parol  evidence  is  admissible  to  prove  an  agreement  to 
waive  demand  and  notice  of  non-payment,  has  been  decided  both 
in  the  affirmative  {Dye  v.  Scott,  35  Ohio  St.  194;  FvUer  v.  Mc- 
Donald,  8  Me.  213;  Lcme  v.  Stewart,  20  Me.  98;  Boyd  v.  Cleve- 
land, 4  Pick.  525;  Haza/rd  v.  White,  26  Ark.  155;  Taylor  v. 
French,  2  Lea,  260;  Barclay  v.  Weaver,  19  Pa.  396),  and  in  the 
negative.  Rodney  v.  Wilson,  67  Mo.  123;  Beeler  v.  Frost,  70 
Mo.  186;  Kern  v.  VonPhuU  7  Minn.  426;  Hightower  v.  Ivy,  2 
Port.  (Ala.)  308;  Barry  v.  Morse,  3  N.  H.  132;  Bank  of  Albiofi 
V.  Smith,  27  Barb.  489.  In  Davis  v.  Gowen,  19  Me.  449,  it  was 
held  that  there  could  be  no  waiver  of  demand  by  parol  evidence. 
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When  a  promissory  note,  made  payable  to  a  particular  person 
or  order,  is  first  indorsed  by  a  third  person,  snch  third  person  is 
held  to  be  an  original  promisor,  guarantor  or  indorser,  according 
to  the  nature  of  the  transaction  and  the  understanding  of  the  par- 
ties at  the  time  the  transaction  took  place. 

Parol  proof  is  admissible  to  show  whether  the  indorsement 
was  made  before  the  indorsement  of  the  payee,  and  before  or 
after  the  instrument  was  delivered.  If  the  indorsement  was  made 
before  the  payee  became  the  holder  of  the  note,  then  the  party 
so  indorsing  the  note  may  be  charged  as  an  original  promisor. 
Good  V.  Martin,  95  U.  S.  90,  24  L.  ed.  341. 

b.  Review  of  Authorities. — A  promissory  note  made  and 

signed  in  another  State,  and  payable  there,  although  sent  by  mail 

to  the  payee  in  Massachusetts,  is  executed  in  and  to  be  governed 

by  the  law  of  the  other  State,    Shoe  cfe  Leather  Nat.  Bamk  v. 

Woody  3  New  Eng.  Kep.  118,  142  Mass.  567. 

The  principle  is  also  well  settled  that  a  voluntary  conveyance 
of  personal  property,  good  by  the  law  of  the  place  where  it  was 
made,  passes  title  wheresoever  the  property  may  be  situated. 
Hbyt  V.  Thompson,  19  N.  T.  224.  The  rule  is  laid  down  in 
Edgerly  v.  Bu%K,  81  N.  Y.  203,  by  Folger,  CK.  e/".,  as  follows: 
'.'The  law  of  the  domicil  of  the  owner  of  personal  property,  as  a 
general  rule,  determines  the  validity  of  every  transfer  made  of 
it  by  him." 

It  may  affirm,  as  a  general  proposition,  that  the  validity  of  a 
contract  relative  to  negotiable  paper  is,  in  all  instances,  deter- 
mined by  the  law  where  it  is  made.  Armmir  v.  McMichad,  36 
K  J.  L.  92,  94;  CothedL  v.  Blydenhv/rgh,  5  K  J.  Eq.  17;  Wood- 
ruff V.  HiU,  116  Mass.  310;  McDougcOd  v.  Rutherford^  30  Ala. 

253. 

Commercial  paper  is  governed  by  the  same  rules  applicable  to 
other  contracts,  in  so  far  as  it  is  placed  within  the  law  prevailing 
within  the  jurisdiction  where  it  is  uttered.  The  law  of  that  ju- 
risdiction governs  the  contract,  provided  it  is  not  against  the 
public  morals  or  policy  of  the  particular  State  where  it  is  to  be 
enforced.     See  Byles,  Notes  &  B.  402;  Story,  Confl.  L.  §  242. 

Where  a  written  contract  is  complete,  the  place  of  its  delivery 
is,  in  legal  contemplation,  the  place  where  it  was  made.  Freese 
V.  BrowneU,  35  N.  J.  L.  285;  Campbell  v.  NichdU,  33  N.  J.  L. 
81*  Hyde  v.  Goodruno^  3  N.  Y.  266;  Leavenworth  Second  Nat. 
Ba/nk  v.  Smoot,  2  McArth.  371. 
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The  delivery  completes  the  contract,  and  controls  the  date,  as 
well  as  the  mere  place  of  drawing  the  instrument  Hyde  v.  Oood- 
now^  3  N.  Y.  266;  Connor  v.  Dormdl^  55  Tex.  167;  FinMay  v. 
HdU,  12  Ohio  St.  610. 

An  allegation  of  fraud  by  which  it  is  sought  to  establish  the 
defendant's  knowledge  of  some  infirmities  in  connection  with  the 
paper  calculated  to  deprive  him  of  the  character  of  a  bona  fide 
holder  has  the  eJBEect  of  shifting  the  burden  of  proof  upon  the 
defendant  after  the  plaintiff  has  shown  that  the  paper  was  ob- 
tained under  duress  without  consideration  or  in  fraud.  Cum' 
tninga  v.  Thompaon^  18  Minn.  246;  AlbrecJU  v.  StrimpleTj  7  Pa. 
476,  477;  Knight  v.  Pugh,  4  Watts  &  S.  445;  Sisterrrums  v. 
Field,  9  Gray,  331;  Emef^san  v.  BumSj  114  Mass.  348,  349;  SioeU 
V.  Hooper,  62  Me.  54;  Paton  v.  Coit,  5  Mich.  505,  72  Am.  Dec. 
58;  Garland  v.  Lane,  46  N.  H.  245;  JSingham  v.  Stanley,  2  Q. 
B.  117;  Fitch  v.  JoTies,  5  El.  &  Bl.  238;  MiUe  v.  Barber,  1  Mees. 
&  W.  425. 

A  plaintijff,  suing  upon  a  negotiable  note  or  bill,  purchased  be- 
fore maturity,  is  presumed,  in  the  first  instance,  to  be  a  bona  fide 
holder.  But  when  the  maker  has  shown  that  the  note  was 
obtained  from  him  under  duress,  or  that  he  was  defrauded  of  it, 
the  plaintiff  will  then  be  required  to  show  imder  what  circum- 
stances and  for  what  value  he  became  the  holder.  McClintick  v. 
Cummins,  2  McLean,  98;  Munroe  v.  Cooper,  5  Pick.  412;  Hchne 
V.  Karsper,  5  Binn.  469.  The  reason  for  this  rule,  given  in  the 
later  English  cases,  is,  that  "  where  there  is  fraud,  the  presump- 
.  tion  is  that  he  who  is  guilty  will  part  with  the  note  for  the  pui-- 
pose  of  enabling  some  third  party  to  recover  upon  it,  and  such 
presumption  operates  against  the  holder,  and  it  devolves  upon 
him  to  show  that  he  gave  value  for  it."  Bailey  v.  BidweU,  13 
Mees.  &  W.  73,  approved  in  Smith  v.  Brai/ne,  3  Eng.  L.  &  Eq. 
379,  and  in  Ha/rvey  v.  Towers,  4  Eng.  L.  &  Eq.  531. 

It  is  a  well  settled  principle  that  no  man  who  is  a  party  to  a 
negotiable  instrument  shall  be  permitted  by  his  own  testimony  to 
invalidate  it.  Having  given  it  the  sanction  of  his  name,  and 
thereby  added  to  the  value  of  the  instrument  by  giving  it  cur- 
rency, he  shall  not  be  permitted  to  testify  that  the  note  was  given 
for  a  gambling  consideration,  which  would  destroy  its  validity. 
Bank  of  United  States  v.  Dunn,  31  U.  S.  6  Pet.  51,  8  L.  ed,  316. 

In  a  well  considered  opinion  Mr,  Justice  McLean  of  the  Su- 
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preme  Court  of  the  United  States  applied  the  principle  last  above 
stated  to  the  case  of  an  indorser. 

In  Bcmk  of  MetropoUa  v.  Jones^  33  U.  S.  8  Pet.  12,  8  L.  ed. 
850,  it  was  held  that  the  maker  of  a  note  is  equally  incompe- 
tent to  prove  the  facts  which  tend  to  discharge  the  indorser. 
In  this  latter  case,  the  court  say  ''This  doctrine  is  sustained 
by  reason  and  authority."  In  Henderson  v.  Anderson^  44  U.  S.  3 
How.  73,  11  L.  ed.  499,  the  decision  in  the  two  above  cases,  31  U. 
S.  6  Pet.  51,  8  L.  ed.  316,  and  33  TJ.  8.  8  Pet,  12,  8  L.  ed.  850, 
that  a  party  to  a  negotiable  instrument  cannot  be  a  witness  to  in- 
validate it  is  affirmed.  In  SaUmarah  v.  TuthiUy  54  U.  S.  13 
How.  229, 14  L.  ed.  124,  it  was  held  that  a  party  to  a  bill  is 
incompetent  to  prove  facts,  which,  when  taken  in  connection  with 
additional  facts  that  might  be  proved  by  others,  would  invalidate 
the  instrument  in  part;  that  to  allow  a  party  to  the  biU  to  prove 
such  defense  in  part,  "would  be  a  mere  evasion  of  the  rule  which 
excludes  such  witness  from  giving  evidence  to  impeach  the  consider- 
ation." The  rule  of  exclusion,  however,  is  confined  by  the  United 
States  Supreme  Court  to  negotiable  instruments;  and  is  not  applied 
to  other  securities.  United  States  v.  Leffler^  36  U.  S.  11  Pet,  86, 
9  L.  ed.  642.  To  this  effect  also,  are  the  decisions  of  some  of  the 
state  courts.  Gavl  v.  Willis,  26  Pa.  259;  Lincoln  v.  Fitch^  42 
Me.  456;  Webster  v.  Vickers^  3  lU.  295;  Drake  v.  HerHy,  Walk. 
^Miss.)  541;  JRoh/rer  v.  Momrngsta/Tj  18  Ohio,  579;  Strimg  v. 
Wilson,  1  Morris  (Iowa)  84;  Shamhurgh  v.  Commagere,  10  Mart. 
O.  S.  139. 

In  Free  v.  Hawkins,  8  Taunt.  92,  it  was  held  that  evidence  of 
a  parol  agreement  between  the  holder  and  the  indorser  of  a  prom- 
issory note,  at  time  of  making  and  indorsing  it,  that  payment 
should  not  be  demanded  of  the  maker  of  the  note  at  the  time 
when  it  became  due,  nor  until  after  the  sale  of  certain  estates  of 
the  maker,  was  inadmissible,  because  it  controlled  and  varied  the 
legal  obligations  of  the  indorser. 

The  same  point  was  in  eJBEect  adjudged  in  Woodhridge  v. 
Spooner,  3  Bam.  &  Aid.  233;  Rawson  v.  Walker,  1  Stark.  361; 
Hoare  v.  Oraham,  3  Campb.  67;  Spring  v.  Lovett,  11  Pick.  417; 
Trustees  of  Second  Precinct  in  Pemhroke  v.  Stetson,  5  Pick.  506. 

But  parol  evidence  of  a  bargain,  after  a  note  or  bill  has  been 
given  or  transferred,  may  be  admissible  to  establish  a  waiver  of 
notice,  or  a  valid  agreement  to  postpone  payment,  if  founded  on 
a  sufficient  consideration.    Hoare  v.  Oraham,  3  Campb.  57;  CHUr 
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hon  V.  ScoU,  2  Stark.  286;  Story,  Bills,  §  317,  noU,  §  371;  Bayley^ 
Bills  (5th  ed.)  chap.  12,  p.  493. 

In  STew  York,  parol  evidence  varying  the  legal  effect  of  the  note 
as  to  the  time  of  payment,  was  held  inadmissible  {Thompson  v, 
JS'etchum,  8  Johns.  189;  Van  Alien  v.  AUen,  1  Hilt.  524);  or  to 
show  error  in  date.  Fitzhugh  v.  JStmyon^  8  Johns.  375;  JSrmn 
V.  Saunders^  1  Cow.  249.  Conk'a  in  suit  by  indorser,  6fermania 
Bank  v.  Diatlery  67  Barb.  333,  64  N.  Y.  642. 

Parol  evidence  is  inadmissible  to  show  an  agreement,  contem- 
poraneous with  the  making  of  the  note,  that  the  note  should  be 
void  in  a  certain  event  {Payne  v.  Lad^e^  1  Hill,  116);  or  that 
upon  the  happening  of  certain  events,  the  note  was  to  be  void 
(Ely  V.  Kitbom^  5  Denio,  514);  or  a  contemporaneous  agreement 
to  surrender  it,  in  case  a  receipt  should  be  found,  no  fraud  being- 
shown  {Brovm  v.  HvUj  1  Denio,  400);  or  that  a  note,  absolute  in 
its  terms,  was  made  subject  to  a  condition,  no  fraud  or  mistake 
being  alleged  {Erwin  v.  Saund^ers,  1  Cow.  249);  or,  that  in  a  cer- 
tain contingency,  the  maker  was  to  be  liable  for  only  part  of  it» 
amount     Gridley  v.  Dolej  4  N.  Y.  486. 

But  parol  evidence  may  be  received  to  show  a  contemporaneous 
agreement,  that  if  the  property,  for  the  price  of  which  the  note 
was  given,  f eU  below  a  given  measurement,  an  abatement  from 
the  note  should  be  made.  Carter  v.  Hamilton^  Seldon's  Notes, 
251,  reversing  11  Barb.  147.  Compare  Dunning  v.  PraU^  4  Duer,. 
331. 

Parol  evidence  is  also  admissible,  that  the  note  was  given  for 
goods  sold,  and  that  at  the  time  of  the  sale,  plaintiff  made  a 
promise  in  respect  to  the  goods,  which  he  has  broken.  This  does 
not  contradict  the  note.     BaMerma/n  v.  Pierce^  3  Hill,  171. 

Indorsers  are  not  allowed  to  prove  that  they  indorsed  the  note 
under  a  verbal  agreement  that  they  were  to  have  a  certain  time 
longer  than  that  expressed  in  the  note,  in  which  to  pay  it.  WiUae 
V.  Whitaker,  22  Hun,  242. 

Parol  evidence  is  admissible,  that  one  of  two  joint  makers  of  a 
promissory  note  signed  as  surety,  in  order  to  let  in  the  defense 
that  he  was  discharged  by  the  holder  giving  time  to  the  principal 
debtor,  with  knowledge  of  the  suretyship.  Hubbard  v.  Ovmey^ 
64  N.  Y.  457,  overruling  CampheU  v.  Tate^  7  Lans.  370,  and 
Benjamin  v.  Arnold^  2  Hun,  447,  5  Thomp.  &  C.  54. 

Also  to  show,  in  action  between  a  subsequent  and  a  prior  in* 
dorser,  that  they  were  both  accommodation  indorsers,  and,  by 
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agreement  with  each  other,  coHSureties.  Easterly  v.  Bdrhery  66 
N.  Y.  433. 

As  to  how  far  parol  evidence  is  applicable  to  ascertained  in- 
dorsements, and  for  what  purposes,  see  1  Daniel,  Keg.  Inst.  §§ 
717,  733. 

As  to  parol  agreement  as  to  place  of  demand,  when  valid,  see 
note  to  Brent  v.  Bcmk  of  Metropolis^  26  U.  S.  1  Pet.  89,  7  L. 
ed.  65. 

As  to  when  indorser  can  allege  want  of  consideration,  or  other 
defenses,  see  note  to  McDonald  v.  MagrudeVy  28  U.  S.  3  Pet. 
470,  7  L.  ed.  744. 
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§  445.  What  is  Binding  on  Obligee. — One  who  as  stirety  signs 
and  delivers  an  official  bond,  with  blanks  as  to  the  term  and  name 
of  office,  the  penal  sum,  date,  names  of  other  sureties,  and  the  like, 
impliedly  consents  that  such  blanks  may  be  subsequently  filled  by 
the  principal,  and  the  obligee's  knowledge  that  the  bond  was  thus 
delivered  does  not  prevent  his  recovery  upon  it,  although  the  penal 
sum  inserted  was  greater  than  that  limited  by  the  oral  agreement 
of  the  surety  and  principal. 

A  statutory  provision  that  an  official  bond  shall  be  filed  within 
a  specified  time  or  the  officer  shall  be  deemed  to  have  refused  the 
office,  and  the  same  shall  be  filled  by  appointment,  is  merely  di- 
rectory. 

Where  a  financial  officer  is  his  own  successor,  his  entries  of  bal- 
ances in  his  hands  at  the  expiration  of  his  first  term,  made  in  pur- 
suance of  legal  requirements,  are  conclusive  on  himself  and  his 
sureties  on  his  bond  for  the  new  term.  Chicago  v.  G(zgey  95  HI. 
593,  35  Am.  Kep.  182;  AUen  v.  Marney,  65  Ind.  398,  32  Am. 
Eep.  73;  NasK  v.  Fugate,  32  Gratt.  595,  34  Am.  Eep.  780. 

§  446.  Congressional  Enactments. — ^XJnder  the  Act  of  Con- 
gress, dated  March  3, 1797,  transcripts  from  books  of  the  treasury 
department  are  admissible  in  evidence,  in  actions  against  collectors 
on  their  official  bond,  and  not  only  can  they  be  used  against  the 
collector,  but  his  surety  as  weU.  United  States  v.  Gausseuy  86  U. 
8.  19  Wall.  198,  22  L.  ed.  41. 

§  447.  Nature  of  Evidence  in  Actions  on. — ^In  the  matter  of 
ovidence  available  to  support  or  defeat  an  action  on  an  official 
bond,  there  is  little  diCEerence  between  such  an  action  and  any 
other  suit  brought  upon  a  specialty.    It  is  true  that  in  the  case  of 
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^  public  officer  there  is  always  a  legal  presumption  that  he  has 
done  his  duty,  and  that  presumption  throws  upon  those  who  im- 
pugn his  conduct  the  burden  of  establishing  their  charge.  This 
presumption,  however,  is  of  much  less  value  than  it  would  appear 
to  be,  for  at  any  rate,  and  under  all,  or  almost  all  circumstances,  the 
burden  of  proof  in  such  actions  falls  under  the  rules  of  pleading  upon 
the  plaintiS.  Either  in  his  declaration,  or  his  replication  to  a  plea  of 
performance,  he  must  assign  breaches,  and  as  these  are  necessarily 
^affirmative  propositions,  he  is  bound  to  support  them  by  adequate 
proof.  In  that  point  of  view,  therefore,  the  legal  presumption  of 
official  good  conduct  is  of  little  worth.  The  only  question  that 
•can  arise  on  the  subject  of  evidence  grows  out  of  such  statutory 
regulations  as  may  have  been  adopted  by  the  government  with  ref- 
-erence  to  the  accounts  of  the  public;  the  force  and  effect  as  proof 
of  official  acts,  such  as  the  returns  of  sherijQfs,  and  other  officers, 
and  the  effect  and  operation  as  evidence  against  a  surety,  of  judg- 
ments, and  other  proof  that  will  conclude  the  principal.  Mur- 
iree.  Official  Bonds,  §  590. 

Generally  a  bond,  conditioned  faithfully  to  execute  the  duties 
of  an  office,  is  broken  only  by  gross  negligence.  Where  the  evi- 
dence shows  merely  an  honest  error  in  judgment  or  want  of  skill, 
a  breach  of  the  conditions  will  not  be  declared,  and  the  sureties  are 
not  liable.  Common  Council  of  Alexa/ndria  v.  Corse^  2  Cranch, 
O.  0.  363.  But  see  Minor  v.  Mecha/nics  Bank  of  Alexcmdria^ 
56  U.  S.  1  Pet.  46,  49,  7  L.  ed.  47,  48. 

The  condition  of  an  official  bond,  that  the  officer  who  gives  it 
shall  "well  and  truly"  execute  the  duties  of  his  office,  includes  not 
only  honesty,  but  reasonable  skill  and  diligence.  If  the  duties  aroi 
performed  negligently  and  unskillfuUy,  if  they  are  violated  from 
want  of  capacity  or  want  of  care,  they  can  never  be  said  to  have 
been  "well  and  truly''  performed.  Minor  v.  Mechanics  Bank  of 
Alexandria,  26  U.  S.  1  Pet.  46,  7  L.  ed.  47. 

§  448.  Receipt   of  Deputy   Eyidence  against  Sureties. — 

Where  claims  have  been  placed  in  the  hands  of  a  deputy  sheiv 
iff,  and  a  receipt  given  therefor,  such  receipt  is  evidence  both 
against  the  sureties  of  the  sheriff,  and  the  sheriff  himself.  State 
V.  McQee,  7  Ired.  L.  377. 

In  an  action  on  an  official  bond,  the  original  of  which  is  by  law 
to  be  deposited  in  a  public  office,  and  become  a  matter  of  record, 
it  is  a  sufficient  fulfillment  of  the  profert  of  the  instrument  to 
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produce  a  duly  certified  office  copy.  The  original  instrument  not 
being  within  control  of  the  plaintiff,  he  could  not  be  expected  or 
required  to  produce  it.     Young  v.  State^  7  Gill  &  J.  253,  259. 

In  an  action  by  a  sheriff  against  his  deputy  on  his  official  bond^ 
for  indemnity  against  loss  caused  by  a  fine  imposed  upon  the- 
sheriff,  for  the  deputy's  default,  in  not  returning  an  execution  in 
due  season,  it  is  sufficient  evidence  to  support  the  charge  that  the- 
files  and  minutes  of  the  court  imposing  the  fine  were  produced. 
In  such  case  it  is  not  necessary  to  show  the  regularity  of  the  pro- 
ceedings,  especially  where  the  deputy  had  notice  of  the  proceed- 
ing in  which  the  fine  was  imposed,  and  had  furnished  affidavits  ia 
opposition  to  the  rule.     Hall  v.  Zuther^  13  Wend.  491. 

Proof  by  a  subscribing  witness,  to  a  bond  executed  by  several 
persons,  that  he  remembers  the  transactions  in  reference  to  wliich 
the  bond  was  given,  that  he  recollects  seeing  some  of  the  obligors,, 
but  cannot  say  that  he  saw  A  and  B,  two  of  the  obligors  at  th& 
time,  but  that  he  presumes  that  he  saw  all  the  obligors  sign  the 
bond,  or  that  they  acknowledged  the  execution  of  it,  or  he  would 
not  have  written  it,  it  is  prima  facie  sufficient  to  entitle  the  party 
to  read  the  bond  in  evidence.     Ibid. 

The  deputy  sheriff  and  his  sureties  executed  to  the  sheriff  a 
bond,  conditioned  that  the  deputy  should  so  demean  himself  in  all 
matters  touching  his  duty  that  the  sheriff  should  not  sustain  any 
damage  or  molestation  by  reason  of  any  act  done  or  liability  in- 
curred by  or  through  such  deputy.  The  sheriff  was  sued  and 
judgment  recovered  against  him  for  a  default  of  tlie  deputy  in 
not  returning  an  execution.  Other  judgments  were  also  recov- 
ered against  him  and  his  sureties,  upon  bonds  given  to  discharge 
himself  from  arrest  under  attachments  issued  against  him  for  not 
returning  other  executions  in  the  hands  of  the  deputy.  No  part 
of  the  judgments  having  been  paid  by  the  shaiff,  and  no  actual  dam- 
age being  shown,  held,  that  there  was  no  breach  of  the  bond  of 
the  deputy  and  his  sureties,  and  that  the  sheriff  could  not  maintain 
an  action  thereon.     Gilbert  v.  Wimany  1  N.  Y.  550. 

Sureties  on  official  bonds  are  concluded  by  the  recitals  of  pre- 
liminaries, not  affecting  the  jurisdiction.  Coleman  v.  Beany  1 
Abb.  App.  Dec.  394. 

In  an  action  on  an  official  bond,  evidence  was  introduced  show- 
ing the  irregularity  of  the  principal's  election.  On  appeal,  held, 
that  the  obligor  and  his  sureties  were  estopped  from  denying  the 
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regularity  of  such  election,  or  the  official  character  of  the  incura- 
l)ent.    People  v.  Jenkins^  17  Cal.  500. 

It  has  been  held  that  evidence  of  the  character  and  business 
habits  of  a  paymaster,  who  was  dead,  could  not  be  admitted  in  an 
action  against  his  sureties  on  his  official  bond.  United  States  v. 
Wood,  13  Blatchf .  252,  4  Myers,  Fed.  Dec.  §  282. 

In  an  action  by  the  sherifi  against  his  deputy  on  the  official 
bonds  of  the  deputy  and  his  sureties,  founded  on  a  judgment  ren- 
dered against  the  sherijBf  for  the  misfeasance  of  the  deputy,  the 
record  of  that  judgment  is  prima  facie  evidence,  as  well  against 
the  surety  as  against  the  deputy.  Indeed,  as  to  the  latter,  if  he 
had  full  notice  of  the  pendency  of  the  action  against  the  sheriff, 
and  an  opportunity  to  defend  the  suit  the  judgment  would  be  con- 
"Clusive  of  the  deputy's  liability  to  the  sheriff  for  the  full  amount 
of  the  judgment.      Westervdt  v.  Smith,  2  Duer,  449,  460. 

§  449.  Miseellaneous  Authorities. — So  an  official  bond  cannot 

be  restricted  from  operating  according  to  its  terms,  by  any  parol 

evidence  of  conversation  between  the  principal  and  sureties  at  the 

time  of  its  execution,  not  known  to  the  officer  whose  business  it 

was  to  approve  the  bond.     McKee  v.  Cora,  2  Grant,  Cas.  23. 

Where  the  evidence  discloses,  as  a  fact,  that  after  the  time  pre- 
scribed by  the  statute,  the  bond  was  executed  and  delivered  the 
sureties  are  none  the  less  liable  for  a  breach  of  the  conditions  of 
said  bond  by  their  principal.  Weston  v.  Spragv^,  54  Vt.  395. 
Evidence  showing  that  no  statute  requires  an  official  bond  is  com- 
petent, as  in  that  case  it  is  void  for  want  of  consideration.  Stat^ 
T.  Heisey,  56  Iowa,  404.  So  where  the  evidence  shows  that  the 
penalty  mentioned  in  the  bond  is  greater  than  that  required  by 
the  statute,  it  is  insufficient  evidence  to  work  a  nullification.  lie 
Bead,  34  Ark.  239. 

But  a  bond  may  be  valid  as  a  common  law  bond  although  not 
given  in  the  form  prescribed  by  the  statute.  Jessup  v.  United 
States,  106  U.  S.  147,  27  L.  ed.  85;  State  v.  0'  Gorinan,  75  Mo. 
370;  People  v.  SJumnon,  10  111.  App.  364;  Smith  v.  Taylor,  56 
Oa.  292. 

It  is  a  settled  rule  with  reference  to  official  bonds,  that  they 
-extend  to  all  such  duties  as  may  at  any  time  be  added  to  the 
office,  or  imposed  upon  the  officer,  and  they  are  held  to  be  within 
the  contemplation  and  liabiUty  of  the  obligor.  People  v.  Vilas, 
56  K  T.  469. 

A  public  officer  takes  his  office  with  the  obligation  to  perform 
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all  the  duties  incident  to  or  connected  with  it,  then  existing^ 
or  that  may  be  added  by  the  Legislature,  provided  the  na^ 
ture  and  character  of  the  duties  remain  the  same.  The  imposi- 
tion of  duties  of  the  same  nature  and  character  or  the  withdrawal 
of  portions  of  them,  pertain  to  the  position.  It  is  indispensable 
to  the  proper  management  of  public  affairs,  and  serious  injury  to- 
the  public  interest  would  occur  were  the  rule  otherwise.  The 
obligation  is  for  a  faithful  performance  by  the  principal  of  all  the 
duties  of  the  office,  during  the  term  of  his  appointment,  not  of 
the  duties  as  they  exist  at  any  particular  moment.  His  duties- 
vary  with  the  requisitions  of  the  statute:  and  whatever  the  statute 

The  only  limitation  to  this  rule  is  that  the  duties  imposed  shall  be 
of  the  same  general  character  and  nature.     Many  cases  are  cited 
from  the   western   reports,  establishing  this   precise  principle* 
WhUe  V.  Fox,  22  Me.  341. 

The  view  that  I  have  taken  of  this  case  is  in  harmony  with  tiie 
recent  English  case  of  SkiUet  v.  Fletcher^  L.  R.  2  C.  P.  469,  de- 
cided in  May,  1867,  in  the  Exchequer  Chamber. 

The  case  of  United  States  v.  Kirhpatrich,  22  TJ.  S.  ^ 
Wheat.  720,  6  L.  ed  199,  is  in  apparent  conflict  with  these  views, 
but  must  be  considered  in  relation  to  that  particular  case, 
and  it  may  be  sustained  upon  its  facts  without  violating  the  rule 
as  I  have  stated  it,  upon  the  ground  that  the  sureties  were  only 
liable  for  breach  during  the  first  appointment.  So  far  as  it  con- 
flicts with  the  principles  laid  down,  I  do  not  find  that  it  has  ever 
been  recognized  or  affirmed. 

A  bond  executed  in  blank  by  obligor  and  filled  up  afterwards 
by  his  express  parol  authority  is  valid.  The  authority  to  fill  the 
blanks  is  also  authority  to  redeliver  it.  Gihbs  v.  Fro^t,  4  Ala. 
720;  Newlin  v.  Beard,  6  W.  Va.  110;  Beele  v.  Keife,  13  La.  Ann. 
524;  Spencer  v.  Buchannan,  Wright  (Ohio)  583;  Sigfried  v.. 
Levan,  6  Serg.  &  K.  308,  9  Am.  Dec.  427;  CosterCa  App.  13  Pa. 
296;  Wiley  v.  Moor,  17  Serg.  &  E.  440;  Bea/ry  v.  Hcdnes,  4^ 
Whart.  20;  South  Berwick  v.  Huntress,  53  Me.  89. 

A  bond  with  obligee  blank  is  a  nullity.  Agent  authorized  by 
parol  cannot  fill  in  name  of  obligee.  Upton  v.  Arbher,  41  Gal. 
85,  10  Am.  Eep.  266;  Preston  v.  IIuU,  23  Qratt.  600,  14  Am. 
Eep.  153;  United  States  v.  Nelson,  2  Brock.  64,  contra;  Field  v. 
Stagg,  52  Mo.  534,  14  Ain.  Eep.  435;  Vose  v.  Dolan,  108  Mass.. 
155,  11  Am.  Eep.  331;  Van  Etta  v.  Evenson,  28  Wis.  33,  9  Am. 
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Eep.  486;  Eddin  v.  Saunders^  8  Md.  118;  Yliet  v.  Ciwwp,  13. 
Wis.  198. 

A  paper  signed  and  sealed  in  blank  and  afterwards  filled  np 
under  a  verbal  authority  to  do  so,  is  void  unless  afterwards  deliv- 
ered  or  acknowleged  and  adopted  by  the  person  so  signing  it» 
Ayrea  v.  Ha/me%%^  1  Ohio,  368;  Perminter  v.  WDa/nid^  1  Hill, 
L.  267;  Wynne  v.  The  O&oemor^  1  Yerg.  149;  By  era  v.  McClcma^ 
han,  6  Gill  &  J.  250,  contra;  Wiley  v.  Moor,  17  Serg.  <fe  R.  438j 
WiUiams  v.  Orutcher,  5  How.  (Miss.)  71,  36  Am.  Dec.  422. 

Bond  signed  before  name  of  obligee  or  amount  is  inserted  cannot 
be  recovered  on,  although  payments  have  been  made  on  it.  Bar  den 
V.  SautherUnd,  70  N.  0.  628;  Preston  v.  H%M,  23  Gratt.  600, 12 
Am.  L.  Reg.  K  S.  699;  Squi/re  v.  Whitton,  1  H.  L.  Cas.  333. 

Such  a  bond  is  not  a  deed,  nor  can  it  be  made  such  by  the  fill- 
ing of  the  blank  by  an  agent  authorized  by  parol.  Davenport  v. 
Sleight,  2  Dev.  &  B.  L.  381,  31  Am.  Dec.  420;  Graham  v.  Eolt^ 
3  Ired.  L.  300,  40  Am.  Dec.  408. 

A  surety  who  signs  an  official  bond  while  there  are  blanks  for 
other  sureties,  and  delivers  it  in  that  condition  to  the  principal 
obligor,  who  fills  up  the  blanks,  will  be  held  liable.  Wright  v. 
Harris,  31  Iowa,  272;  Webh  v.  Baird,  27  Ind.  368;  8ta;te  v.  Pep- 
per,  31  Ind.  76. 

The  practitioner  should  carefully  discriminate  between  two 
grades  of  the  same  species  of  cases,  viz.:  (1)  Where  the  duties  of 
the  office  have  been  essentially  altered,  since  the  liabilities  of  the 
sureties  attached,  and  (2)  the  distinction  between  a  civil  contract 
which  is  ended,  and  an  obligation  imposed  by  law.  The  follow- 
ing cases  sustain  the  textual  propositions  outlined:  Marney  v. 
State,  13  Mo.  7;  Walker  v.  Chapmam,,  22  Ala.  116;  Graham  v. 
Washington  County  Ot.  9  Dana,  184;  Governor  v.  Bidgway,  12 
111.  14.  See  also  extended  opinion  of  Hunt,  J.,  in  People  v. 
YUae,  36  N.  Y.  459.  Generally  it  may  be  affirmed  that  as- 
between  private  parties,  the  law  is,  that  any  alteration  in  the  obli- 
gation or  contract,  in  respect  of  which  a  person  has  become  sure- 
ty, without  the  consent  of  the  latter,  extinguishes  his  obligation 
and  discharges  it.  Burge,  Surety,  214;  Theobold,  §  132;  Whitcher 
V.  Hall,  6  Barn.  &  0.  269,  and  this  result  follows,  irrespective 
of  the  inquiry,  whether  the  alteration  could  work  any  injury  to 
the  surety  or  not.     Bangs  v.  Strong,  4  N.  Y.  315. 

In  Bonar  v.  Macdonald,  1  Eng.  L.  &  Eq.  1,  a  clerk  in  a  bank- 
ing house  had  been  employed  at  a  specific  salary,  upon  the  agree- 
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ment  that  he  should  embark  in  no  kind  of  business  or  adventure, 
and  the  defendants  having  become  sureties  for  the  faithful  dis- 
charge of  his  duties,  the  plaintiff  increased  his  salary  upon  his 
agreement  to  bear  one  fourth  of  the  losses  to  be  incurred  in  the 
discounts  obtained  by  him.  The  new  agreement,  it  was  held,  and 
the  evidence  abundantly  justified  the  holding,  created  an  entire 
change  in  the  character  of  the  business  to  be  done  by  the  princi- 
pal, and  was  in  direct  violation  of  a  part  of  the  original  under- 
standing. It  changed  entirely  the  character  of  the  responsibility 
of  his  sureties,  and  the  court  held  them  to  be  discharged  together. 
This  case  has  "frequently  been  cited  as  offering  a  contradictory 
view  of  the  main  current  of  authority.  Under  analysis  and  dis- 
section, it  is  believed  to  be  a  correct  exposition  of  the  legal  prin- 
ciple, well  recognized  by  our  courts,  and  when  bereft  of  the  mis- 
conception that  surrounds  it,  reflects  a  sound  principle  and  a  just 
conclusion.  Further  English  authorities  are  in  harmony  with  the 
views  expressed  in  this  connection.  North  Western  R.  Co.  v. 
Whinray,  10  Exch.  77;  Pyhvs  v.  GM,  6  El.  &  Bl.  903;(9*M?a7d 
V.  Buvwick,  3  El.  &  Bl.  652. 
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§  450.  What  Eyidenee  Will  Establish  the  Relation.— A 

•declaration  or  admission  by  a  person  that  he  is  a  partner,  is  evi- 
dence against  him,  and  will,  as  far  as  he  is  concerned,  be  evidence 
of  the  existence  of  the  partnership.  Therefore,  words  uttered  or 
letters  written  in  the  course  of  commercial  transactions  are 
<5on8tantly  received  in  evidence  to  charge  the  speaker  or  writer  as 
a  partner.  DeBerk&m  v.  Smithy  1  Esp.  29;  Gibbons  v.  Wilcox,  2 
Stark.  43;  Parker  v.  Backer j  3  Moore,  226;  Shott  v.  Strealjiddj 
1  Mood.  &  M,  9;  WiUiaans  v.  Mudie,  1  Car.  &  P.  158;  Champlin 
T.  Tilleyy  3  Day,  306;  MitcheU  v.  Roulstone,  2  Hall,  351;  Thom- 
mon  V.  Kdfha^K^  12  Serg.  &  E.  238;  McPKerson  v.  Rathhone,  7 
Wend.  216,  11  Wend.  96;  OraaU  v.  Shwrt&r,  1  Wend.  148; 
HaUiday  v.  McDougaU,  20  Wend.  81;  Oowam,  v.  Jackson^  20 
Johns.  176;  Whitm^y  v.  Ferris,  10  Johns.  66. 

The  mere  acknowledgment  of  two  partners  that  a  third  person 

was  a  co-partner,  is  not  sufficient  to  charge  him.      Whitney  v. 

Sterling,  14  Johns.  215;  Miller  v.  M^Clena^ham,,  1  Yeates,  144; 

Corps  V.  Robvnson,  2  Wash.  C.  C.  388;  McPherson  y.  Ea4,hbone, 
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7  Wend.  216;  Rollins  v.  WUlardy  6  Pick.  464;  Martm  v.  Kaf- 
froth,  16  Serg.  &  E.  120. 

General  reputation,  standing  alone  and  not  offered  in  corrobora- 
tion  of  facts  and  circumstances,  is  inadmissible  in  evidence  to- 
prove  a  partnership.  Qica^re,  whether  it  be  admissible,  even  as 
auxiliary  evidence.  SaUiday  v.  McDougaU,  20  Wend.  81;  Mo- 
Pheraon  v.  Raihhons,  11  Wend.  96;  Oowam,  v.  Jackson,  20- 
Johns.  176. 

Admissions  or  declarations  of  a  person  may  be  given  in  evi^ 
dence  against  him,  to  show  that  he  is  a  partner  in  the  firm.  But 
the  declarations  of  one  person  that  another  is  a  partner  are  not 
legal  evidence  as  to  the  latter.  They  are  evidence  only  against 
those  who  make  them.  Kirly  v.  Hewitt,  26  Barb.  607;  Davidson. 
V.  Hutchins,  1  Hilt.  123. 

As  against  any  one  defendant,  whether  Utigating  the  case,  or 
not  appearing,  or  even  not  served,  evidence  of  his  own  admission, 
whether  made  to  the  plaintiflE  or  to  third  persons,  and  whether 
made  at  or  after  the  transactions  in  the  suit,  or  within  a  reason- 
able time  before  it,  is  competent  to  prove  the  existence  of  the 
firm,  his  own  membership,  who  were  his  copartners,  and  what  were 
the  nature  and  scope  of  the  business.  Taylor  v.  Henderson,  17 
Serg.  &  R.  453;  Grafton  Bank  v.  Moore,  14  N.  H.  145;  Camp- 
lell  V.  Hastings,  29  Ark.  512;  Hoppock  v.  Moses,  43  How.  Pr. 
201;  Bennett  v.  Hohnes,  32  Ind.  108;  Ralph  v.  Harvey,  1  Q.  B.. 
845;  Johnston  v.  Warden,  3  Watts,  101;  Edwards  v.  Tracy,  62" 
Pa.  374;  Fleshman  v.  Collier,  47  Ga.  253;  Smith  v.  Collins,  115- 
Mass.  388. 

§  451.  What  Evidence  Incompetent. — Such  evidence  is  in- 
competent, except  against  declarant,  unless  in  connection  with 
other  prima  facie  evidence  that  the  other  person  was  a  partner 
with  declarant,  or  authorized  him  to  make  the  statement,  or  was 
aware  of  it  and  was  silent.  Pleasants  v.  Fant,  89  IT.  S.  22  WalL 
120,  22  L.  ed.  782;  Robins  v.  Warde,  111  Mass.  244;  Danley  v. 
Hall,  5  Bush,  549;  Johnson  v.  GaUivam,,  52  N.  H.  143;  VanEps 
V.  DiUaye,  6  Barb.  244;  Barcroft  v.  Haworth,  29  Iowa,  462. 
The  declaration  does  not  really  corroborate  as  against  the  others, 
but  it  ceases  to  be  error  to  receive  it  as  against  them.  Gardner 
V.  N(yrthwesUm  Mfg.  Co.  52  111.  367. 

General  reputation,  common  rumor,  belief  or  opinion  of  wit- 
ness founded  on  hearsay,  are  not  competent  evidence  of  partner- 
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ship.  Bowen  v.  Rutherford^  60  HI.  41;  Brown  v.  Gra/ndaUy  11 
Conn.  92;  Tv/mer  v.  Mcllhaney^  8  Cal.  575;  Tumlin  v.  Oold- 
smith,  40  Ga.  221;  Hicks  v.  Cram,  17  Vt.  449. 

See  also  on  this  subject  the  following  English  cases:  Sangster 
V.  Maza/redOj  1  Stark.  161;  St/uddy  v.  Sanders,  2  Dowl.  &  E.  347; 
Booth  V.  ^mn,  7  Price,  193;  Martyn  v.  G^ay,  14  0.  B.  N.  S. 
824;  Edmundson  v.  Thompscm,  31  L.  J.  Exch.  207,  8  Jnr.  N.  S. 
235,  10  Week.  Rep.  300,  5  L.  T.  N.  S.  428,  2  Fost.  &  F.  564. 

Photographs  have  been  admitted  in  evidence:  1.  From  necessity,. 
as,  to  present  accurate  copies  of  public  records  which  cannot  be 
withdrawn  from  the  files.  Be  Stephens,  L.  R.  9  C.  B.  187; 
Xeathers  v.  Salvor  Wrecking  Co.  2  Woods,  682;  Daly  v. 
Magui/re,  6  Blatchf .  137;  Luco  v.  United  States,  64  U.  S.  23: 
How.  541,  16  L.  ed.  550.  2.  To  identify  individuals.  Udder- 
zook  v.  Com.  76  Pa.  340;  Luke  v.  Calhoun  County,  52  Ala.  118; 
Buloff  v.  People,  45  N.  T.  224;  Washington  Z.  Ins.  Co.  v. 
Schaible,  1  W.  N.  C.  369.  3.  To  furnish  ocular  evidence  of  in- 
juries. Franklin  v.  State,  69  Ga.  36;  Washington  L.  Ins.  Co.  v. 
Schaible,  1  W.  K  C.  369. 

§  452.  Dormant  or  Secret  Partnership. 

a.  Definition. — The  term  "  dormant  partner  "  implies  one  who 
participates  in  the  profit  and  loss,  but  who  is  not  an  active  part- 
ner nor  generally  known  as  such.  To  be  a  dormant  pai'tner  it  i& 
not  essential  that  a  person  should  wholly  abstain  from  any  actual 
participation  in  the  business  of  the  firm,  or  be  universally  un- 
known as  having  a  connection  with  it  {North  v.  Bhss,  30  N.  T. 
374,  380);  nor  does  the  term  necessarily  imply  a  studied  conceal- 
ment of  the  fact.  National  Bank  of  Salem  v.  Thomas,  47  N.  Y. 
15,  19;  Leslie  v.  Wiley,  47  N.  Y.  648,  652. 

b.  Liabilities  Imposed  upon  this  Relation. — A  dormant  part- 
ner, when  discovered,  is  liable  in  the  same  manner  and  to  the  same 
extent  that  actual  ostensible  partners  are.  A  partnership  may 
require  a  joint  ownership  of  property,  or  it  may  not,  which  wilL 
be  determined  by  the  agreement  of  the  parties  or  the  nature  of 
the  particular  partnership.  A  joint  undertaking  and  community 
of  profit  and  loss  in  the  result  of  the  business  may  constitute  a* 
partnership,  though  each  partner  retains  the  exclusive  ownership 
of  the  property  contributed  by  him  to  the  partnership.  McCrary 
V.  Slaughtet^,  58  Ala.  230. 

c.  Parol  Proof  of  Land  Purchase. — A  different  question  has 
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been  very  much  controverted  both  in  this  country  and  in  England, 
and  that  is,  whether  a  partnership  or  agreement  between  two  or 
more  persons  to  purchase  lands  can  be  proved  by  parol  within  the 
Statute  of  Frauds.  The  case  of  Smith  v.  Burnkam,  3  Sumn.  435, 
is  an  authority  against  the  competency  of  such  evidence.  It  does 
80  hold  in  an  elaborate  opinion  by  Story,  J.  The  correctness  of 
this  decision  has  been  disputed  by  commissioners  of  appeals,  m 
Chester  v.  Bickerson,  54  K  T.  1,  which  is  entitled  to  great  con- 
sideration.   FairchUd  v.  Fairchild^  64  K  Y.  471. 

d.  Participating  in  Prolits,  Effect  of.— A  person  participat- 
ing in  the  profits  of  a  business,  but  concealing  his  name  from  the 
general  public,  and  his  relations  with  the  firm, — ^is  a  dormant  or 
secret  partner.  When  discovered,  such  pai-tners  arie  equally  liable 
for  the  firm  indebtedness,  although  they  were  not  known  to  the 
creditors  as  partners  at  the  time  of  the  creation  of  the  firm  debts. 
MitcheU  v.  GaU,  2  Harr.  &  G.  171;  Wmship  v.  United  States 
'  Bwnh,  30  U.  S.  5  Pet.  529,  8  L.  ed.  216;  Richardson  v.  Farm&r, 
36  Mo.  35,  88  Am.  Dec  129;  Reynolds  v.  Cleveland^  4  Cow.  282, 
15  Am.  Dec.  369;  Brooke  v.  Washington,  8  Gratt.  248,  56  Am. 
Dec.  142;  National  Bank  of  Sdlmn  v.  Thomas,  47  N.  Y.  19; 
Speake  v.  Prewittj  6  Tex.  258. 

A  dormant  partner  is  one  who  takes  no  part  in  the  business, 
and  whose  connection  with  the  business  is  unknown.  Both  se- 
crecy and  inactivity  are  implied  by  the  word.  Parsons,  Partn. 
33,  per  Baldwin,  J.;  Winship  v.  Ba^  of  United  States,  30  U. 
S.  5  Pet.  573,  8  L.  ed.  232;  ]!/orth  v.  Bloss,  30  N.  T.  374;  iTo- 
tional  Bank  of  Salem  v.  Thomas,  47  N.  T.  15. 

e.  General  Reputation. — ^Evidence  of  general  reputation  that 
one  is  a  partner  in  a  firm  is  incompetent  to  charge  him  as  such, 
and  while  a  formidable  array  of  authorities  sustains  this  proposi- 
tion, there  is  some  serious  dissent,  which  is  entitled  to  considera- 
tion. Our  first  statement,  however,  is  supported  by  the  following 
authorities:  Hvm;t  v.  Jucks,  1  Hayw.  173, 1  Am.  Dec.  555;  Oraf 
tern  Bamk  v.  Mo(yre,  13  N.  H.  99,  38  Am.  Dec.  478;  Garter  v. 
Douglass,  2  Ala.  499;  Gampbell  Y.Sastmgs,  29  Ark.  512;  Hicks 
V.  Gram,  17  Vt.  449;  GarUon  v.  iMdZow  Woolen  MUZ,  27  Vt. 
496;  HaZliday  v.  McDougaU,  20  Wend.  81, 22  Wend.  264;  Smith 
V.  Griffith,  3  Hill,  333,  38  Am.  Dec.  639;  Brown  v.  Gra/ndaU,  11 
Conn.  92;  Sinclair  v.  Wood,  3  Cal.  98;  Bowen  v.  Rutherf(yrd,  60 
111.  41,  14  Am.  Eep.  25;  Earl  v.  Hurd,  5  Blackf.  248;  ScoU  v. 
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Blood,  16  Me.  192;  Goddard  v.  PraU,.16  Pick.  412;  Soger  v. 
Tujpper^  38  Mich.  258;  Lockridge  v.  Wilson^  7  Mo.  560;  South- 
wick  V.  Mc  Govern,  28  Iowa,  533;  Tumlin  v.  Goldmiith,  40  Ga. 
221.  Upon  the  issue  as  to  whether  a  member  of  a  firm  is  a  dor- 
mant partner  evidence  of  a  general  reputation  is  admissible.  Met- 
calf  V.  Officer,  1  McCrary,  325. 

f.  Contradiction  in  Authorities. — The  contradiction  referred 
to  as  to  the  integrity  of  this  proposition  is  best  evidenced  by  the 
decision  of  Mr,  Justice  Thornton,  in  Bowen  v.  Rutherford,  60 
111.  41.  After  adverting  to  the  decisions  of  Whitm^y  v.  Ster^ 
ling,  14  Johns.  215,  and  McPherson  v.  JRathbone,  11  Wend.  97, 
he  quotes  from  the  decision  of  Judge  Co  wen,  in  JBaUiday  v.  Mo- 
Bou^gaU,  20  Wend.  81.  The  language  is  so  singularly  apt  that  I 
venture  upon  its  reproduction: 

*'There  is  scarcely  a  question  upon  which  common  reputation 
is  more  fallible.  A  contract  of  partnership  is,  in  its  nature,  in-, 
capable  of  being  defined  by  laymen;  and  whether  an  apparent 
partnership  be  really  so,  or  a  contract  of  some  other  character,  is 
often  a  most  embarrassing  legal  question  %vith  the  ablest  lawyer. 
General  reputation  of  the  more  ordinary  contracts,  the  legal  nat- 
nre  and  effect  of  which  are  understood  by  men  of  business  in 
general,  would  be  much  more  proper  subject  of  proof  by  general 
report.  This  the  law  always  rejects,  yet  I  am  not  aware 
that  there  is  necessity  for  resort  to  such  proof,  in  the  one  case 
more  than  the  other."     HaUiday  v.  McDougaU,  20  Wend.  81. 

I  can  discover  no  authority  in  favor  of  the  rule,  and  am  aware 
of  none,  either  English  or  American,  which  goes  to  the  extent  of 
the  earlier  cases  in  New  York.  In  Brown  v.  CrandaU,  11  Conn. 
92,  it  was  decided  that  general  reputation  was  inadmissible  to 
prove  a  partnership.  "A  person  of  doubtful  credit  might  cause 
a  report  to  be  circulated  that  another  person  was  in  partnership 
with  him,  for  the  very  purpose  of  maintaining  his  credit.  Hi& 
creditors  might  also  aid  in  circulating  the  report  for  the  pui'pose 
of  furnishing  evidence  to  enable  them  to  collect  their  debts."  See 
also  Bryden  v.  Taylor,  2  Harr.  &  J.  396. 

g.  A  Familiar  Principle  'Restated. — It  is  a  fundamental 
principle  of  the  law  of  evidence,  recognized  and  approved  from 
the  earliest  times,  that  hearsay  is  not  generally  to  be  admitted  in 
the  courts  of  justice.  There  are  certain  exceptions  to  the  rule, 
but  reputation  of  partnership  has  never  been  regarded  as  one  of 
them. 
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The  exceptions  have,  been  allowed,  because  it  has  been  sup- 
posed that  greater  inconvenience  might  arise  from  the  exclusion 
than  the  admission  of  the  exception. 

The  mischiefs  resulting  from  the  admission  of  general  report 
in  proof  of  partnership,  either  between  the  parties  or  as  to  third 
persons,  would  be  ten-fold  greater  than  its  exclusion.  Creditors, 
by  ordinary  precaution  and  inquiry,  can  protect  themselves  from 
imposition.  They  need  not  part  with  goods  until  they  ascer- 
tain the  fact  of  partnership,  or  the  joint  liability  of  the  persons  to 
whom  the  credit  is  given.  On  the  other  hand  the  innocent  might 
be  involved  in  difficulty,  and  ruined  by  a  reputation  created  by 
bad  and  designing  men.     Bowen  v.  Rutherford^  60  HI.  41. 

Whether  persons  are  partners  inter  se^  or  qvA>d  third  parties, 
must  be  established  by  facts;  by  the  acts  of  the  party;  or  by  cir- 
cumstantial evidence,  which  induces  the  belief  of  a  partnership. 
The  question  turns  upon  the  assent  of  the  persons  to  be  charged, 
and  not  upon  general  repute. 

A  contract  of  this  character,  which  often  perplexes  the  closest 
inquiry,  should  not  be  determined  by  the  loosest  of  all  testimony, 
excited,  perhaps,  by  interested  creditors.    IMd. 

Evidence  that  one  was  often  in  the  store  conducted  in  the  name 
of  another,  that  he  bought,  sold  and  bartered  goods  there,  in- 
spected the  goods,  and  made  charges,  went  to  Boston  and  bought 
goods  for  that  store,  is  evidence  to  prove  that  he  was  a  partner, 
he  having  formerly  been  a  partner  and  the  old  sign  of  the  firm 
still  remaining  upon  the  building.     State  v.  Wiggin^  20  N.  H.  449. 

So  the  declaration  of  an  agent  of  the  firm  that  one  was  a  part- 
ner does  not  bind  him  iPlum&r  v.  Lord,  9  Allen,  455);  but  the 
admission  of  one  partner,  in  relation  to  the  partnership  business 
is  evidence  against  all  the  parties,  and  the  admission  of  each  part- 
ner is  evidence  as  against  himself  to  prove  a  partnership,  but  not 
evidence  as  against  the  other.  Davidson  v.  Ilutchins,  1  Hilt. 
123;  JRrby  v.  Hewitt,  26  Barb.  607;  Hoppoch  v.  Moses,  43  How. 
Pr.  201;  McFadyen  v.  Harrington,  67  N.  C.  29. 

h.  Partnership  Books  as  Evidence. — The  books  of  a  firm  are 
evidence  of  a  partnership  as  between  the  members.  Fri<k  v. 
Barbour,  64  Pa.  120. 

In  and  of  themselves  the  books  are  not  admissible  for  the  pur- 
pose of  proving  partnerehip.  Until  there  is  evidence  of  the  fact, 
at  the  times  of  the  entries  on  the  books,  the  entries  are  to  be  re- 
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^rded  as  res  inter  aHoSj  mere  declarations  of  a  third  person,  not 
made  under  oath,  which  are  not  binding  and  are  inadmissible  to 
prove  the  fact.  Partnership,  like  agency,  must  be  proved  by  evi- 
<lence  alitmde.  But  when  there  is  such  evidence,  sufficient  in  the 
judgment  of  the  court  to  lay  the  foundation  for  the  admission  of 
•corroborative  evidence,  then  the  books  and  entries  therein  may  be 
Emitted  as  the  acts  and  declarations  of  parties  between  whom 
such  a  relationship  exists.  Abbott  v.  Pearson^  130  Mass.  191; 
lidfmis  V.  WardSy  111  Mass.  244;  McNeill  v.  Reynolds^  9  Ala. 
^13;  Bryee  v.  Joynt,  63  Cal.  375,  49  Am.  Rep.  94;  EoLe  v. 
BrenTUW,^  23  Cal.  612. 

i.  Instances  of  Proper  Testimony. — Where  the  evidence 
discloses  that  a  person  is  interested  in  the  profits  of  a  business,  as 
A  means  of  compensation  for  services  rendered,  but  has  no  interest 
in  the  capital  invested,  or  the  conduct  of  the  business,  he  is  not  a 
partner.  Richa/rdeon  v.  Hughitty  76  N.  Y.  55, 32  Am.  Rep.  267; 
Com,  V.  Rennetty  118  Mass.  443;  Shepai^d  v.  Pratty  16  Kan.  209; 
Burtcm  v.  Goodspeedy  69  111.  237;  Smith  v.  Bodiney  74  N.  Y.  30; 
LeggeU  v.  EydSy  58  N.  Y.  272,  280,  17  Am.  Rep.  244;  Re  Blvr 
menihcHy  18  Nat.  Bankr.  Reg.  555;  Chafraix  v.  Lafittey  30  La. 
Ann.  631. 

Where  the  evidence  discloses  the  fact  that  certain  persons  share 
the  profits  of  a  given  enterprise,  it  has  been  held  that  such  evi- 
dence is  competent  as  the  teqt  of  a  partnership.  Miller  v.  HugheSy 
1  A.  K.  Marsh.  181,  10  Am.  Dec.  719;  Brown  v.  Higginhothamy 
5  Leigh,  583,  27  Am.  Dec.  618;  Sheridan  v.  Maderay  10  N.  J. 
Eq.  469,  64  Am.  Dec.  464;  Bromley  v.  EUioty  38  N.  H.  287,  72 
Am.  Dec.  182;  Howze  v.  Pattersoriy  53  Ala.  205,  25  Am.  Rep. 
607;  DaUon  City  Go.  v.  Dalton  Mfg.  Go.  33  Ga.  243;  Ghapman 
V.  Lipacornhy  18  S.  0.  222;  Wiloox  v.  Dodgey  12  111.  App.  517; 
Jones  V.  Gaily  93  K  C.  170;  Loohwood  v.  Doaney  107  111.  235. 
But  there  are  well  defined  restrictions  upon  this  rule.  Merely 
sharing  in  the  profits  of  a  commercial  enterprise  will  not  furnish 
An  invariable  test  as  to  the  existence  of  a  partnership.  The  par- 
ticipation in  profits  must  be  one  founded  on  a  right  of  the  alleged 
partner  to  take  a  part  of  the  profits  as  a  principal  in  the  joint  en- 
terprise, and  the  evidence  must  clearly  disclose  this  right  {Harvey 
V.  GhildSy  28  Ohio  St.  319),  and  whether  a  partnership  does  or 
does  not  exist,  depends  somewhat  upon  the  conclusiveness  and 
nature  of  the  evidence  as  to  the  original  intention  of  the  parties. 
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under  their  agreement  Si.  Louis  Fourth  Nat.  B(mk  v.  AUheir 
mer,  8  West.  Rep.  562,  91  Mo.  190;  Bloomfield  v.  Bu(A(man,  1$ 
Or.  108;  Hwrt  v.  KeOey,  83  Pa.  286;  SrrdOi  v.  Knigkt,  71  HI.  148; 
Be  Francis,  2  Sawy.  286,  7  Nat.  Bankr.  R^.  359;  WOliams  v. 
JSoutter,  7  Iowa,  435;  Sanhey  v.  Beeht,  25  Min^.  212;  Canada  v. 
Ba/rksdale,  76  Va.  899;  McDonald  v.  Mat/ney,  82  Mo.  358;  Par- 
{jA^Ti  V.  Anderson,  5  Mont.  438,  51  Am.  Rep.  66;  OiU  v.  Ferris^ 
82  Mo.  156;  TTrij'A^  v.  Dda/wa/re  <&  H.  Canal  Go.  40  Hun,  343; 
Chwrr  v.  Martin,  73  Ga.  528;  Mon/roe  v.  OreenJioe,  54  Mich.  9; 
TFi?ifo  V.  Babcock,  56  Mich.  276;  Whitney  v.  LudvngUm,  17  Wis. 
140,  84  Am.  Dec.  734;  ChapUne  v.  CWitj^,  3  W.  Va.  507,  100 
Am.  Dec.  766;  Kellogg  Newap.  Co.  v.  Farrall,  4  West.  Rep.  50^ 
88  Mo.  594;  Clifton  v.  Howard,  5  West.  Rep.  327,  89  Mo.  192, 
68  Am.  Rep.  97. 

j.  A  Late  Authority. — ^The  question  was  much  considered  in 
Eaetmaofi  v.  Cla/rk,  53  N.  EL  276,  where  the  authorities  are  fully 
collated  and  amply  reviewed.  The  case  was  decided  in  1872» 
The  conclusion  stated  by  Chief  Justice  Smith  is  as  follows: 

^^The  real  ultimate  question  in  all  cases  like  the  present  is  one 
of  agency.  Did  the  person  sought  to  be  charged  stand  in  the  re- 
lation of  principal  to  the  person  contracting  the  debt?  Participa- 
tion in  the  profits  is  not  decisive  of  the  question,  except  so  far  a& 
it  is  evidence  of  the  relation  of  principal  and  agent  between  the 
persons  taking  the  profits  and  those  actually  carrying  on  the  busi- 
ness." Whether  such  relations  actually  existed  is  a  question  of 
fact.  Upon  the  trial  of  that  question,  proof  of  a  right  to  partici- 
pate in  the  profits  would  be  a  cogent  and  often  practically  conclu- 
sive piece  of  evidence  to  establish  the  existence  of  such  relation; 
but  there  is  no  sound  foundation  for  an  arbitrary  rule  of  law  re- 
quiring courts  or  jurors  to  regard  participation  in  the  profits  as  a 
decisive  test,  which  will  in  all  instances  necessitate  the  conclusion 
that  the  participator  is  liable  for  the  debts.  Harvey  v.  ChildSy 
28  Ohio  St.  319.  So  a  partnership  may  be  shown  by  the  separate 
admissions,  acts,  declarations  or  conduct  of  the  parties,  or  by  the  act 
of  one  {Barcroft  v.  Homorth,  29  Iowa,  462);  and  parol  evidence  ia^ 
competent  for  the  purpose  of  proving  a  partnership  even  in  trans- 
actions relating  to  real  estate.     Chester  v.  Dickerson,  54  N.  T.  !• 

k.  Review  of  Decisions. — Where  the  evidence  establishes  the 
fact  that  an  individual  by  representation  and  uncontradicted  state- 
ments made  in  his  presence  by  others,  as  to  his  partnership  rel »- 
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tions  with  a  certain  firm,  has  held  himself  out  to  the  eommanity 
at  large  as  a  partner,  and  upon  the  faith  of  such  a  relation,  goods^ 
wares  and  merchandise  are  obtained  on  the  strength  of  this  sup- 
posed relation,  he  is  estopped  from  denying  the  existence  of  a 
partnership  and  such  evidence  is  sufficient  to  impress  a  liability. 
Bice  V.  Barrett,  116  Mass.  312;  Smith  v.  Bill,  45  Vt.  90, 12  Am* 
Eep.  189;  Carmichad  v.  Greer,  55  Ga.  .116;  Campbell  v.  Hastr 
ings,  29  Ark.  512;  Bums  v.  Rowlamd,  40  Barb.  368.  Joint  own- 
ership in  property,  real  or  personal  is  not  alone  evidence  of  part- 
nership. Boeklen  v.  Hardenhergh,  60  N.  T.  8;  Gregory  v.  Mar- 
tin,  78  HI,  38. 

For  further  authorities,  as  to  the  liability  of  parties  allowing 
themselves  to  be  considered  as  members  of  a  co-partnership,  see 
Walker  v.  Brawn,  66  Tex.  556;  Kritzer  v.  Sweet,  57  Mich.  617; 
SancocJc  v.  Eintrager,  60  Iowa,  374;  Grieff  v.  BoudouBguie,  18 
La.  Ann.  631,  89  Am.  Dec.  698;  Jacobs  v.  Shorey,  48  N.  H.  100; 
Osborne  v.  Brennan,  2  Nott  &  McC.  427,  10  Am.  Dec.  614; 
Spears  v.  Toland,  1  A.  K.  Marsh.  203,  10  Am.  Dec.  722;  Crozier 
V.  Kirher,  4  Tex.  252,  51  Am.  Dec.  724;  Burr  v.  Byers,  10  Ark. 
398,  52  Am.  Dec.  239;  Campbell  v.  Hastings,  29  Ark.  512;  Ba^r- 
neU  Line  of  Steamers  v.  Bluckmo/r,  53  Ga.  98;  Woodward  v. 
Clark,  30  Kan.  78. 

All  kinds  of  property  may  be  held  in  partnership,  and  there 
may  be  a  partnership  for  the  purchase  and  sale  of  real  estate,  or 
for  the  purchase  and  cultivation  of  land  for  joint  profit.  Chester 
V.  Dickerson,  54  N.  Y.  1,  13  Am.  Kep.  550. 

The  partnership  agreement  may  be  by  parol,  or  it  may  be  in 
writing,  whether  sealed  or  unsealed.  York  v.  Clemens,  41  Iowa, 
95;  HcH/mss  v.  McOra/y,  51  Ind.  358.  And  although  the  partner- 
ship is  created  for  the  purpose  of  buying  and  selling  lands,  it  may 
still  be  created  by  parol.  Chester  v.  Dickerson,  54  If.  T.  1,  13 
Am.  Eep.  550;  Traphagen  v.  Burt,  67  N.  Y.  30,  33;  BisseU  v. 
Ha/rrington,  18  Hun,  81.  But  see  Williams  v.  Gillies,  75  N".  Y. 
197;  Essex  v.  Essegi>,  20  Beav.  449;  Smith  v.  Tarlion,  2  Barb.  Ch. 
336,  5  L.  ed.  665.  And  where  one  partner  of  a  firm  is  shown  to 
have  made  false  representation,  and  the  evidence  further  discloses 
that  on  the  strength  of  those  representations,  the  firm  obtained 
credit  extension,  or  any  benefit  whatever,  in  an  action  against  his 
co-partner,  such  facts  being  shown  by  the  evidence,  the  co-partner 
18  liable.     Locke  v.  Stearns,  1  Met.  563;  Patten  v.  Gurney,  17 
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Mass.  182;  3rcGiU  v.  IfcOiU,  2  Met.  (Ky.)  262;  Hadjidd  v. 
-Jameson,  2  Munf.  66;  Durst  v.  Burton,  47  N.  Y.  167. 

The  transactions  of  a  partnership  may  extend  to  every  kind  of 
lawful  business.  An  agreement  to  form  a  partnership  for  en- 
.gaging  in  any  illegal  business  is  void,  and  confers  no  rights  on 
either  party.    Armstrong  v.  Lewis,  4  Moore  &  S.  1. 

A  retiring  partner,  who  receives  thereafter  a  share  of  the  prof- 
its, is  still  liable,  but  not  if  he  receives  an  annuity  or  definite  sum, 
noways  dependent  on  the  profits.  1  Pars.  Cont.  167.  When  a 
partner  retires  from  a  firm,  notice  is  usually  given  by  public  ad- 
vertisement, or  by  letters  to  the  customers  of  the  firm.  A  party 
having  such  notice  cannot  hold  the  retiring  partner  to  a  respon- 
sibility for  a  credit  given  to  the  firm  after  such  retirement  and 
notice.  And  it  is  also  held  that  such  retiring  partner  is  not  held 
to  a  creditor  who  has  no  knowledge  of  such  retirement,  provided 
«uch  retirement  was  actual  and  in  good  faith,  and  the  retiring 
partner  did  all  that  was  usual  or  proper  to  give  the  public  and 
-customers  notice  of  his  retirement.  But,  if  no  notice  be  given, 
he  will  be  held  equally  with  the  other  partners.  1  Pars.  Cont. 
169;  Haines,  Treatise,  160,  161. 

Dissolution  tenninates  the  power  of  a  partner  to  carry  on  the 
business  concerns  of  the  partnership  in  a  way  to  bind  former  part- 
ners by  any  contract  whatever.  The  former  partners  are  partners 
no  longer,  but  tenants  in  common.     1  Pars.  Cont.  194. 

When  a  partner  dies,  the  partnership  property  goes  to  the  sur- 
\dvor8  for  the  purpose  of  settlement,  and  they  have  all  the  power 
necessary  for  this  purpose,  and  no  more.  See  Rev.  Stat.  120,  § 
^8.  If  the  survivors  carry  on  the  concern  and  enter  into  new 
transactions  with  the  partnership  fund,  they  do  so  at  their  peril, 
And  the  representatives  of  the  deceased  may  elect  to  call  on  them  for 
the  capital  with  a  share  of  the  profits  or  with  interest.  1  Pars. 
Cont.  202. 

1.  The  Illinois  Rule.  "§4.  Partners  and  Joint  Contrac- 
tors.— In  any  action,  suit  or  proceeding,  by  or  against  any  sur- 
viving partner  or  partners,  joint  contractor  or  contractors,  no 
4idverse  party,  or  person  adversely  interested  in  the  event  thereof, 
shall  be  rendered  a  competent  witness  to  testify  to  any  admission 
or  conversation  by  any  deceased  partner  or  joint  contractor,  unless 
some  one  or  more  of  the  surviving  partners  or  joint  contractors 
were  also  present  at  the  time  of  such  admission  or  conversation.'* 
111.  Rev.  Stat.  489. 
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§  453.  Recent  Views. — Photographic  copies  and  photographic 
magnified  copies  of  the  disputed  writing,  and  of  such  genuine 
writings  as  are  available  by  way  of  comparison  may  be  used  as 
^ds  to  assist  the  jury  in  their  conclusions.  Frank  v.  CheTnical 
Nat.  Bank^  13  Jones  &  S.  452. 

The  pertinency  of  the  following  language  will  be  readily  seen: 
**The  nearest  approach  to  having  before  the  witness  at  the  trial 
the  writings  by  which  comparisons  had  been  made  or  was  to  be 
made,  was  the  bringing  of  the  photographic  copies.  There  was 
no  proof  of  the  details  of  the  process  by  which  they  were  taken, 
nor  as  to  the  accuracy  of  the  work.  We  think  that  a  comparison  of 
a  signature  in  dispute  with  such  photographic  copies  of  other 
writings,  for  the  purpose  of  allowing  an  opinion  from  an  expert 
as  to  the  character  of  the  signature  as  real  or  feigned,  when  the 
originals,  from  which  the  copies  are  made,  are  not  brought  before 
the  jury,  and  may  not  be  shown  to  other  witnesses,  ought  not  to 
be  permitted.  Photographs  that  have  been  taken  of  persons 
found  dead  have  been  admitted  in  evidence  in  addition  to  other 
and  more  reliable  testimony.  Rvloff  v.  People^  45  N.  Y.  213.  A 
photographic  picture  was  more  unreservedly  admitted  as  evidence 
upon  the  question  of  identity  of  person  in  Udderzooh  v.  Com.  76 
Pa.  340.  And  in  another  case,  when  the  genuine  signature  and 
the  disputed  signature  were  both  brought  into  court,  magnified 
photographic  copies  of  each,  together  with  the  originals,  were  sub- 
mitted to  the  inspection  of  the  jury,  and  it  was  held  not  to  have 

been  error.     Marcy  v.  Barnes^  16  Gray,  162.    But  copies  of 
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letters  in  a  letter-book,  produced  by  impress  or  machine,  have 
been  rejected.  G(yin,  v.  Eastmna/n^  1  Cush.  189.  It  would  be- 
carrying  the  matter  much  further,  to  permit  an  expert  to  compare 
photographic  copies  of  signatures,  and  therefrom  to  testify  as  to 
the  genuineness  of  a  disputed  signature.  We  may  recognize  that 
the  photographic  process  is  ruled  by  general  laws  that  are  uniform 
in  their  operations,  and  that  almost  without  exception  the  likeness 
is  brought  forth  of  the  object  set  before  the  camera.  Still,  for 
exact  likeness  somewhat  will  depend  upon  the  adjustment  of  the 
machinery,  upon  the  atmospheric  conditions,  and  the  skill  of  the 
manipulator.  And  in  so  delicate  a  matter  as  the  reaching  of  judicial 
results  by  the  comparison  of  writings  through  the  testimony  of 
experts,  it  ought  to  be  required  that  the  witness  should  exercise 
his  acumen  upon  the  thing  itself  which  is  to  be  the  basis  of  his 
judgment;  and  still  more,  that  the  thing  itself  should  be  at  hand, 
to  be  put  under  the  eye  of  other  witnesses  for  the  trial  upon  it  of 
their  skill.  The  certainty  of  expert  testimony  in  these  cases  is 
not  so  well  assured  as  that  we  can  afford  to  let  in  the  hazard  of 
errors  or  differences  in  copying,  though  it  be  done  by  however 
scientific  process."    Hynes  v.  McDermoU^  82  N.  Y.  41. 

§  454.  A  Celebrated  Case. — Without  doubt  the  celebrated 
Taylor  WiU  Case  affords  the  most  drastic  criticism  upon  the 
worthlessness  of  photography  in  evidence  of  any  case  yet 
reported  upon  this  subject.  The  enormous  amount  involved 
in  that  contest,  the  eminence  of  the  counsel  respectively 
employed,  and  the  exceptional  ability  of  the  Hon.  Ilobt.  C. 
Hutchins,  the  then  incumbent  of  the  surrogate's  office  of  the 
county  of  New  York,  all  these  circumstances  conspired  to  give 
unusual  interest  to  the  controversy,  and  led  to  an  examination 
by  the  learned  surrogate  of  the  principles  and  reasoning  usually 
invoked  whenever  it  is  sought  to  introduce  photographic  copies  of  a 
signature,  or  instrument  in  evidence.  From  that  opinion  we 
excerpt,  after  first  reminding  the  reader  of  the  salient  feature  of 
the  controversy,  the  pivotal  question  of  which  was  as  to  the 
genuineness  of  James  B.  Taylor's  signature,  attached  to  a  docu- 
ment purporting  to  be  his  last  will  and  testimony,  and  which  was* 
offered  by  the  proponents  for  probate. 

"The  same  objections  which  may  be  urged  against  the  admission 
of  these  photographs  in  evidence  holds  good  against  the  value  of 
ihe  opinions  and  deductions  formed  from  their  study.    Too  many 
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collateral  issues  are  involved  to  render  them  reliable  testimony. 
Those  who  are  familiar  with  the  forms  of  photography  are  aware 
of  the  many  circumstances  that  would  have  to  be  made  subjects 
of  affirmative  proof,  and  will  readily  appreciate  this  statement. 
The  refractive  power  of  the  lens,  the  angle  at  which  the  original 
to  be  copied  was  inclined  to  the  sensitive  plate,  the  accuracy  of 
the  focusing,  and  the  skill  of  the  operator,  and  the  method  of  pro- 
cedure, would  have  to  be  investigated  to  insure  the  evidence  as 
certain.  The  court  wonld  be  obliged  to  suspend  its  examination 
as  to  the  question  of  the  genuineness  of  the  signature,  which  is 
before  it,  and  which  is  the  primary  evidence,  to  listen  to  conflict- 
ing testimony  of  the  proponent  and  contestant,  as  to  who  exhibits 
the  most  skill  and  perf  ectness  in  their  photographic  reproductions, 
and  in  fact  to  inquire  into  the  whole  science  of  photography. 

"When  we  reflect  that  by  placing  the  original  to  be  copied 
obHqnely  to  the  sensitive  plate,  the  portion  nearest  to  the  plate 
may  be  distorted  by  being  enlarged,  and  that  the  portion  furthest 
from  the  plate  must  be  correspondingly  decreased,  while  the 
slightest  bulging  of  the  paper  upon  which  the  signature  is  printed 
may  make  a  part  blurred,  and  not  sharply  defined,  we  can  form 
8ome  idea  of  the  fallacies  to  which  this  subject  is  liable. 

"If  the  characteristics  are  the  same,  they  should  be  apparent  to 
the  ordinary  observation — otherwise  they  can  hardly  be  called 
practical  characteristics.  I  cannot,  therefore,  see  why  photography 
should  be  brought  into  this  case.  Its  tendency  is  rather  to  mis- 
lead than  to  help  the  witness  who  takes  these  photographs  as  an 
assistance;  for  the  reason  that  they  start  on  the  major  premise, 
which  is  a  fallacy,  that  the  photograph  of  the  signature,  which  is 
alleged  to  be  a  f oi^ery,  must  correspond  in  its  minute  details  witli 
the  signatures  admitted  to  be  genuine.  Upon  this  promise  they 
build  up  the  differences  and  deduce  the  conclusion  that  the  dis- 
puted signature  does  not  correspond  with  the  other  signatures;  a 
moment's  reflection  showing  them  that  no  two  signatures  of  the 
same  person  are  likely  to  correspond  exactly,  would  convince 
them  of  the  absurdity  of  the  use  of  these  photographs;  as  being 
merely  means  (provided  they  are  correct)  of  magnifying  the  little 
difEerences  which  they  could  see  primarily  by  examining  the  sig- 
natures themselves.*'    Taylor  WiU  Case,  10  Abb.  Pr.  N.  S.  300. 

During  the  trial  the  plaintiff's  counsel  offered  in  evidence  a 
photograph  of  the  plaintiff  showing  the  manner  in  which  his 
limbs  were  contracted.    This  was  permitted  by  the  court  under 
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the  objection  of  the  defendant  Before  it  was  done,  however^ 
one  of  the  doctors  testified  that  the  photograph  was  taken  in  his- 
presence  and  that  it  correctly  represented  the  condition  of  the 
limbs.  The  only  materiality  of  this  evidence  was  to  show  the 
manner  in  which  the  limbs  of  the  plaintiff  were  contracted.  In 
this  regard,  the  testimony  of  the  physician  is  that  it  was  a  correct 
representation  of  them.  This  made  it  competent  as  a  map  dia- 
gram. Arclter  v.  Neio  York^  N,  H.  <&  H.  R.  Co.  9  Cent.  Eep. 
233, 106  N.  Y.  689-603;  WUeox  v.  Wilcox,  46  Hnn,  32-38;  ^t^ 
V.  People,  45  N.  Y.  213-224;  Hynea  v.  McDermoU,  82  N.  Y.  50; 
Alherti  v.  New  T(yrJc,  L.  E.  i&  W.  R.  Co.  6  L.  R.  A.  765,  118 
K  Y.  77. 

§  455.  Necessity  of, — ^Photographs  have  been  admitted  in  evi- 
dence from  necessity,  as,  to  present  accurate  copies  of  public 
records  which  cannot  be  withdrawn  from  the  files.  Re  StephenSy 
L.  R.  9  C.  P.  187;  Leathers  v.  Salvor  Wrecking  Co.  2  Woods, 
682;  Daly  v.  Maguire,  6  Blatchf.  137;  Luco  v.  UnitedStates,  64 
U.  S.  23  How.  541,  16  L.  ed.  550.  To  identify  individuals. 
Udderzooh  v.  Com,  76  Pa.  340;  Luke  v.  Calhovm,  County,  52  Ala. 
118;  Ruhff  Y.  People,  45  N.  Y.  224;  Washington  L.  Ins.  Co.  v. 
Schaible,  1  W.  N.  C.  369.  To  furnish  ocular  evidence  of  in- 
juries. FramMin  v.  State,  69  Gu.  42.  To  identify  and  describe 
premises  in  dispute.  Blair  v.  Pelham,  118  Mass.  421;  Cozzens  v. 
Iliggiiis,  33  How.  Pr.  439;  Church  v.  Milwaukee,  31  Wis.  519; 
Locke  V.  Sioux  City  cfe  P.  R.  Co.  46  Iowa,  112;  HoUeribeck  v. 
Rowley,  8  Allen,  475.  Upon  questions  of  disputed  handwriting, 
in  addition  to  the  writing  itself,  in  which  cases  enlarged  photo- 
graphs point  out  and  emphasize  peculiarities.  Marcy  v.  Barnes, 
16  Gray,  163;  Re  Foster's  Will,  34  Mich.  23;  Tome  Y.Parkers- 
burg  B.  R.  Co.  39  Md.  90;  Fbom  v.  Zimpelman,  47  Tex.  519. 
And  see  8  Am.  L.  Reg.  1-8;  1  Whart.  Ev.  §  646;  Popular  iScience 
Monthly,  1875,  p.  710. 

§  456.  The  Discoveries  of  Science. — Until  the  discovery  of 
photography,  nothing  in  nature  was  exactly  like  any  other  thing, 
except  that  thing's  image  reflected  on  a  polished  surface,  which 
disappeared  when  the  thing  was  removed.  Until  this  discovery 
there  was,  therefore,  reason,  in  the  rule  which  required  the  pro- 
duction of  the  original  paper  writing,  as  the  best  evidence  of  its 
appearance.  Science  now  steps  forward  and  relieves  the  diffi- 
culty by  making  permanent,  and  materializing  with  minute  exact- 
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ness  the  reflected  image.  What  reason  thus  remains  why  a  dis- 
covery,  which  destroys  the  foundation  for  a  rule,  should  not  be- 
used  as  proposed  in  the  ascertainment  of  right  ?  Every  object 
seen  with  the  natural  eye  is  only  seen  because  photographed 
upon  the  retina.  In  life  the  impression  is  transitory;  it  is  only 
when  death  is  at  hand  that  it  remains  perfectly  fixed  on  the  ret- 
ina. Thus  we  are  secure  in  asserting  that  no  witness  ever 
swore  to  a  thing  seen  by  him  without  swearing  from  a  photo- 
graph. What  we  call  sight  is  but  the  impression  made  on  the- 
mind  through  the  retina  of  the  eye,  which  is  nature's  camera. 
Science  has  discovered  that  a  perfect  photograph  of  an  object, 
reflected  in  the  eye  of  one  dying,  remains  fixed  on  the  retina  after 
death.  (See  Recent  Experiments  stated  by  Dr.  Vogel  in  the  May 
number,  1877,  of  Philadelphia  Photographic  Journal).  Without 
asserting  or  denying  the  accuracy  of  the  last  statement  as  a  scien- 
tific fact,  we  can  express  our  inability  to  find,  after  the  most  pa- 
tient research,  any  adjudication  that  seems,  even  by  implication,, 
to  suggest  such  a  theory.  The  rare  precision  and  absolute  accu- 
racy attained  by  photographic  process  has  made  possible  many 
achievements,  and  we  have  long  since  become  quite  incapable  of 
astonishment  over  any  developements  of  either  science  or  art.. 
For  the  present,  however,  it  must  be  conceded  that  the  proposition 
above  outlined  is  without  the  support  of  legal  authority,  although 
corroborated  by  a  number  of  reputable  scientists  who  are  not 
without  considerable  influence  in  the  proper  determination  of  many 
evidentiary  rules  of  great  importance.  Rules  which,  in  many  in- 
stances, have  proved  subversive  of  doctrines  heretofore  regarded 
as  well  established,  but  which  have  been  made  to  yield  to  superior 
principles  disclosed  by  scientific  investigation. 

In  Leathers  v.  Sahor  Wrecking  Co.  2  Woods,  682,  it  was  held 
that  photographic  copies  of  public  documents  on  file  in  the  pub- 
lic departments  at  Washington,  which  public  policy  requires 
should  not  be  removed,  are  admissible  in  evidence  when  their 
genuineness  is  authenticated  in  the  usual  way  by  proof  of  the 
handwritmg. 

§  4:57.  Illustrations  of  the  Present  Bnle. — In  the  case  of 
Udderzook  v.  Com.  76  Pa.  340,  it  was  held  that  on  the  trial  of 
an  indictment  for  murder,  a  photograph  of  Goss,  taken  in  lif e^ 
testified  to  be  like  a  mutilated  body  found,  was  evidence  to  go 
to  the  jury  that  the  body  was  that  of  Goss.     Here,  certainly,  it 
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was  not  the  best  evidence  of  which  the  case  was  capable,  because 
witnesses  could  have  viewed  the  body  and  testified  from  observa- 
tion of  it,  and  acquaintance  with  the  deceased.  But  there  was 
corroborative  evidence,  and  the  court  said:  "Happily,  the  proof 
of  identity  in  this  case  is  not  dependent  upon  the  photograph 
alone."  The  court  say  on  the  general  subject:  "The  Daguer- 
rean  process  was  first  given  to  the  world  in  1839.  It  was  soon 
followed  by  photography  of  which  we  have  had  nearly  a  genera- 
tion's experience.  It  has  become  a  customary  and  common 
mode  of  taking  and  preserving  views  as  well  as  the  likenesses  of 
persons,  and  has  obtained  universal  assent  to  the  correctness  of 
its  delineations.  We  know  that  its  principles  are  derived  from 
science;  that  the  images  on  the  plate,  made  by  the  rays  of  light 
through  the  camera,  are  dependent  upon  the  same  general  laws 
which  produce  the  images  of  outward  forms  upon  the  retina 
through  the  lenses  of  the  eye.  The  process  has  become  one  of 
general  use,  so  common  that  we  cannot  refuse  to  take  judicial 
cognizance  of  it  as  a  proper  means  of  producing  correct  like- 
nesses." To  the  same  effect  are  Luke  v.  Calhoun  County^  52 
Ala.  118,  and  Ruloff  v.  People,  45  N.  Y.  213.  In  both  these 
cases  there  was  other  evidence  of  identity,  and  in  the  latter  the 
court  said:  "The  photographs  were  competent  though  slight  evi- 
dence in  addition  to  the  other  and  more  reliable  testimony." 

In  Daly  y.Maguire,  6  Blatchf.  137,  an  action  for  infringement 
of  copyright  of  a  play,  a  printed  programme  of  a  theatrical  per- 
formance at  San  Francisco,  and  newspaper  slips,  had  been  annexed 
to  a  deposition  on  file.  Application  was  madeior  leave  to  take 
them  from  the  files  and  annex  them  to  a  commission  about  to  be 
sent  in  the  cause  to  San  Francisco.  The  application  was  granted 
on  condition  that  their  place  should  be  supplied,  under  the  direc- 
tion of  the  clerk,  with  fac  similes.  Here  was  no  question  of 
handwriting,  and  the  witnesses  were  not  required  to  inspect  and 
swear  to  the  copies,  but  to  the  originals. 

In  Tome  v.  Pa/rkershurg  B.  R,  Co,  39  Md.  36,  17  Am.  Rep. 
540,  on  a  question  of  handwriting,  photographic  copies  of  the 
genuine  writing,  some  of  them  magnified,  were  offered  with  the 
writing  in  question,  and  with  the  opinion  of  the  photographer. 
The  court  said:  "  The  testimony  of  the  photographer  comes  with- 
in the  same  principle  as  that  of  Paine.  It  was  offered  to  establish 
the  forgery  of  the  certificates  in  controversy,  by  comparing  them 
with  copies  (obtained  by  photographic  processes,  either  magnified 
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or  of  the  natural  size)  of  certain  signatures  assumed  or  admitted  to 
be  genuine,  and  pointing  out  the  difierences  between  the  supposed 
genuine  and  disputed  signatures.  As  a  general  rule,  in  proportion 
as  the  media  of  evidence  are  multiplied,  the  chances  of  error  or 
mistake  are  increased.  Photographers  do  not  always  produce  exact 
yac  similes  of  the  objects  delineated,  and  however  indebted  we 
may  be  to  that  beautiful  science  for  much  that  is  useful,  as  well 
as  ornamental,  it  is  at  least  a  mimetic  art,  which  furnishes  only 
secondary  impressions  of  the  original,  that  vary  according  to 
the  lights  and  shadows  which  prevail  whilst  being  taken." 

Exactly  the  reverse  of  this  was  held  in  Matey  v,  Barnes^  16 
Oray,  161.  The  court  said  of  the  magnified  copies  produced: 
**  Under  proper  precautions  in  relation  to  the  preliminary  proof, 
as  to  the  exactness  and  accuracy  of  the  copies  produced  by  the 
art  of  the  photographer,  we  are  unable  to  perceive  any  valid 
objection  to  the  use  of  such  prepared  representation  of  original 
and  genuine  signatures  as  evidence  competent  to  be  considered 
-and  weighed  by  the  jury." 

In  Chv/rch  V.  Milwaukee^  31  Wis.  512,  the  action  was  to  recover 
damages  for  an  injury  to  plaintiffs  premises  by  reason  of  the 
change  of  grade  of  a  street,  and  the  court  held  that  a  photograph 
•of  the  premises  proved  to  be  correct  was  properly  admitted,  it 
being  impracticable  for  the  jury  to  view  the  premises. 

In  Betts  V.  Jackson^  6  Wend.  181,  it  is  said  by  ChanceUcr  Wal- 
worth: *^  Legal  presumptions  are  founded  upon  the  experiences 
and  observations  of  distinguished  jurists  as  to  what  is  usiially 
found  to  be  the  fact  resulting  from  any  given  circumstances,  and 
the  result  being  thus  ascertained,  whenever  such  circumstances 
occur,  they  are  prima  facie  evidence  of  the  fact  presumed." 

The  photograph  of  a  guUey  or  gorge  washed  out  about  half 
^ay  between  a  dam,  and  which  had  been  broken  and  another  dam 
which  was  three  miles  below  injured  in  consequence,  is  inadmissible 
on  the  question  of  damages  to  the  latter  dam,  where  there  is  no 
proof  of  the  condition  of  the  gorge  before  the  break  of  the  dam, 
or  of  the  differences  in  level  between  the  places,  or  of  the  nature 
of  the  service,  except  what  the  photograph  shows.  Vei^^^^an  v. 
Bai/rd,  150  Mass.  141. 

A  photograph  of  a  person,  showing  the  manner  in  which  his 
limbs  have  been  contracted,  is  admissible  in  an  action  for  personal 
injuries  where  a  physician  has  testified  that  the  photograph  was 
74 
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taken  in  his  presence  and  accurately  represented  the  condition  of 
the  limbs.  Alherti  v.  New  York,  L.  E.  <&  W.  R.  Cfe.  6  L.  K 
A.  765, 118  N.  T.  77. 

In  an  action  against  a  city  for  injuries  to  property,  caused  by 
the  alleged  defective  construction  and  improper  location  of  the 
bridge,  it  is  not  error  to  admit  in  evidence  a  sketch  or  painting 
showing  the  location  of  the  bridge  and  its  surroundings,  where 
the  maker  of  such  painting  has  been  shown  by  his  own  evidence 
to  be  an  artist  and  a  draftsman,  although  he  has  never  seen  the 
bridge,  as  the  jury  might  go  in  person  to  inspect  the  locality* 
Harford  Cov/fity  Com/ra.  v.  Wiae^  71  Md.  43. 

In  an  action  for  injuries  sustained  at  a  railroad  crossing,  photo- 
graphic sketches  representing  the  surroundings  are  admissible; 
and  a  change  in  the  appearance  of  the  locaUty,  made  by  the  fall- 
ing  of  the  leaves  from  the  trees,  is  open  to  explanation.  Dy%on^ 
V.  New  Tork  cfe  N.  E.  R.  Co.  57  Conn.  9. 

A  photograph  of  the  locality  of  an  accident  is  admissible  in  evi> 
dence.  Archer  v.  New  Yorh^  N  H.  <fe  H.  R.  Co.  9  Cent.  Bep* 
233,  106  N.  T.  589. 

The  language  of  Chief  Jvstice  Folger  is  pertinent  in  this  con- 
nection: "Photographic  pictures  do  not  diifer  in  kind  of  proof 
from  the  pictures  of  a  painter.  They  are  the  product  of  natural 
laws  and  a  scientific  process.  It  is  true  that  in  the  hands  of  a 
bungler  who  is  not  apt  in  the  use  of  the  process,  the  result  may 
not  be  satisfactory.  Somewhat  depends  for  exact  likeness  upon 
the  nice  adjustment  of  machinery,  upon  atmospheric  conditions^ 
upon  the  position  of  the  subject,  the  intensity  of  the  light,  the 
length  of  the  sitting.  It  is  the  skill  of  the  operator  that  takes- 
care  of  these,  as  it  is  the  skill  of  the  artist  that  makes  correct 
drawing  of  features,  and  nice  mingling  of  tints,  for  the  portrait. 
Most  of  evidence  is  but  the  signs  of  things.  Spoken  words- 
and  written  words  are  symbols.  Once  a  deaf  mute,  bom  so, 
was  presumed  in  law  an  idiot  (1  Hale,  34);  but  later  daya 
look  upon  him  as  not  incompetent  to  be  a  witness,  if  he  in  fact 
have  understanding  and  knows  the  nature  of  an  oath.  RvstorH^ 
Case^  1  Leach,  C.  C.  408.  He  is  now  taught  to  give  ideas  to 
his  fellow  men  by  signs,  and  his  deprivation  of  some  of  the  com- 
mon faculties  of  humanity  does  not  exclude  him  from  the  witness 
box.  The  signs  he  makes  must  be  translated  by  an  interpreter 
skilled  and  sworn.  So  the  signs  of  the  portrait  and  the  photo- 
graph, if  authenticated  by  other  testimony,  may  give  truthful  rep- 
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resentatioDB.  When  shown  by  such  testunony  to  be  correct  resem- 
blances of  a  person,  we  see  not  why  they  may  not  be  shown  to- 
the  triers  of  the  facts,  not  as  conclusive,  but  as  aids  in  determining^ 
the  matter  in  issue,  still  being  open,  like  other  proofs  of  identity, 
or  similar  matter,  to  rebuttal  or  doubt.  A  witness  who  speaks  to* 
personal  appearance  or  identity,  tells  in  more  or  less  detail  the 
minutia  thereof  as  taken  by  his  eye.  What  he  says  is  a  descrip- 
tion thereof,  by  one  mode  of  signs,  by  words  orally  uttered.  If 
his  testimony  be  written  instead  of  spoken,  and  is  offered  as  a  depo- 
sition, it  is  a  description  in  another  mode  of  signs,  by  words  writ- 
ten; and  the  value  of  that  mode,  the  deposition,  depends  upon  the 
accuracy  with  which  his  words  spoken  ai«  put  into  words  written. 
Now  if  he  has  before  him  a  portrait  or  photograph  of  the  person, 
and  it  shows  to  him  a  correct  copy  of  that  person,  if  it  produce 
to  his  view  a  correct  description,  which  he  testifies  is  a  likeness, 
why  may  not  that  be  given  to  the  jury  as  a  description  of  the  per- 
son by  the  witness  in  another  mode  of  signs?  The  portrait  andl 
the  photograph  may  err,  and  so  may  the  witness.  That  is  ani 
infirmity  to  which  all  human  testimony  is  lamentably  liable.  But 
when  care  is  taken  to  first  verify  that  the  process  by  which  the* 
photograph  was  taken  was  conducted  with  skill  and  under  favor- 
able circumstances,  and  that  the  result  has  been  a  fair  resemblance 
of  the  object,  the  picture  produced  may  in  many  of  the  issues  for 
a  jury,  be  an  aid  to  determination.  Nor  are  the  cases  adverse  to 
these  views."  Cowley  v.  People^  83  N.  T.  464;  Hynes  v.  Mo- 
Dermott^  82  N.  Y.  41.  See  also,  extended  note  to  Ehom  v.  Zim- 
pdman^  47  Tex.  503,  26  Am.  Eep.  315. 

An  admirable  summary  of  the  entire  subject  is  given  by  Jiidge 
Danforth,  in  a  very  recent  case  decided  in  the  New  York 
Court  of  Appeals.  "  The  next  exception  brought  to  our  attentioni 
ifi  the  use  in  evidence  of  a  photograph  of  the  premises.  It  was; 
taken  during  the  trial,  but  it  appears  that  the  part  represented! 
was  in  the  same  condition  as  when  first  seen  by  the  witness  on 
the  twenty-fifth  day  of  April,  or  soon  after  the  structure  felL 
No  objection  was  made  that  the  person  taking  the  picture  was 
not  competent  or  skilled  in  his  art,  nor  that  the  then  condition  of 
the  ruins  was  unimportant  as  throwing  light  upon  the  manner  of 
the  construction  of  the  building.  It  exhibited  the  surface  condi- 
tions and  state  of  the  walls,  and,  no  doubt,  carried  to  the  minds  of 
the  jurors  a  better  image  of  the  subject  matter,  concerning  which 
negligence  was  charged,  than  any  oral  description  by  eye-witnesses 
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could  have  done.  Its  accuracy,  as  a  faithful  representation  of  the 
actual  scene,  was  proved,  and  in  such  a  case  it  must  be  deemed 
established  that  photographic  scenes  are  admissible  in  evidence  as 
appropriate  aids  to  a  jury  in  applying  the  evidence,  whether  it 
relates  to  persons,  things  or  places."  People  v.  Buddensiek,  4 
Cent  Rep.  787, 103  N.  T.  509. 

§  458.  Yiews  of  Alabama  Supreme  Court. — A  very  recent 
case  decided  by  the  Supreme  Court  of  Alabama,  gives  the  best 
exposition  of  the  rule  to  be  found  among  any  of  the  authorities 
early  or  late.  As  assisting  the  jury  in  contemplating  the  case,  a 
photographic  view  of  the  trestle  work  and  wreckage  taken  shortly 
after  the  accident,  was  offered  in  evidence.  The  usual  objection 
was  interposed,  "incompetent,  irrelevant  and  immaterial."  This 
objection  was  overruled,  and  in  the  course  of  an  exceptionally 
vigorous  opinion,  Summerville,  «71,  says:  "It  (the  photograph  in 
question)  was  clearly  admissible  in  evidence,  to  aid  the  jury  in 
properly  understanding  the  case.  It  is  a  well  understood  rule, 
applied  in  every  day  practice  in  the  courts,  that  diagrams  and 
maps  illustrating  the  scene  of  a  transaction,  and  the  relative  loca- 
tion of  objects,  if  proved  to  be  correct,  are  admissible  in  evidence 
in  order  to  enable  the  jury  to  understand  and  apply  the  proved 
facts  to  the  particular  case."  3  Brick,  Dig.  p.  431,  §  366.  A  plan, 
picture  or  other  representation  produced  by  the  art  of  photog- 
raphy, is  admissible  on  like  principles,  if  verified  as  a  true  and 
accurate  representation.  It  is,  in  fact,  but  a  scientific  reproduc- 
tion of  a  fac  simile  of  the  original  object  in  nature,  by  a  mechan- 
ical art  which  is  every  day  advancing  towards  perfection.  The 
competency  of  such  evidence  was  settled  in  Zuke  v.  Calhoun 
County^  52  Ala.  115,  approving  alike  ruling  in  the  case  of  Ud- 
derzook  v.  Com,  76  Pa.  340;  where  a  photograph  of  a  person  in 
life,  shown  to  be  a  correct  picture,  was  admitted  in  evidence  for 
the  purpose  of  aiding  in  the  identification  of  a  deceased  person 
alleged  to  have  been  murdered.  The  case  of  Ruloff  v.  People^  45 
N.  Y.  213,  supports  the  same  principle.  In  the  case  of  Blair  v. 
Pdham^  118  Mass.  420,  which  was  an  action  against  a  town  to 
recover  damages  for  injuries  caused  by  a  defect  in  a  highway,  the 
defendant  was  permitted  to  put  in  evidence  a  photograph  of  the 
place  of  the  accident,  on  its  verification  by  the  photographer  as  a 
true  representation.  So  in  Church  v.  Milwaukee^  31  Wis.  512, 
an  action  for  damages  resulting  to  a  lot  owner  from  a  change  in  the 
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grade  of  a  street,  a  photograph  of  the  premises,  shown  to  be  cor- 
rect, was  admitted  "to  aid  the  jury  in  arriving  at  a  clear  and  accu- 
rate idea  of  the  situation  of  the  premises,  and  enable  them  to  bet- 
ter understand  how  they  were  affected  in  the  grade.  "  And  Coz- 
sens  V.  Higgi/M^  33  How.  Pr.  436,  decided  by  the  New  York 
Court  of  Appeals,  is  to  the  same  effect.  In  an  action  of  trespass 
against  an  adjoining  proprietor,  for  the  wrongful  acts  of  opening 
holes  in  the  walls  of  the  plaintiff's  cellar,  so  as  to  render  it  unten- 
able by  projecting  into  it  heavy  beams,  a  "photographic  view"  of 
the  cellar  was  admitted  in  evidence  as  an  "appropriate  aid  to  the 
jury  in  applying  the  evidence."  The  case  of  Dyson  v.  New  York 
dh  Jf.  JS.  a,  Co.  57  Conn,  10,  is  another  authority  directly  in 
point,  where,  in  an  action  against  a  railroad  company  a  photo- 
graphic view  of  the  locus  in  quo  of  the  accident  was  held  to  be 
admissible  in^evidence.  The  same  ruling  precisely  was  made  in 
the  case  of  Archer  v.  New  York^  N.  H,  &  R:  B.  Co.  9  Cent.  Eep. 
233,  106  N.  T.  589.  There  is  no  doubt  as  to  the  soundness  of 
these  rulings,  and  they  fully  support  the  action  of  the  courts  in 
admitting  in  evidence  the  photograph  of  a  wrecked  train  and 
the  surrounding  locality.  1  Whart.  Ev.  (3d  ed.)  §  676;  Ehom  v. 
Zvmpdmom^  47  Tex.  503,  26  Am.  Eep.  319,  321,  note;  Ma/rcy  v. 
Barnes,  16  Gray,  161;  Locke  v.  8.  C.  i&  P.  B.  Co.  46  Iowa,  109. 

• 

§  459.  What  Yeriflcation  Necessary. — The  authorities  hold 
that  some  verification  is  necessary  before  photographs  should  be 
given  their  due  weight  in  evidence,  and  the  usual  practice  seems 
to  be  and  certainly  reason  would  suggest,  that  the  photographer 
be  sworn  as  to  the  true  representation  his  camera  is  supposed  to 
have  delineated.  With  this  observance,  there  is  no  doubt  as  to 
the  competency  of  this  class  of  evidence.  Blair  v.  Pdhamh,  118 
Mass.  420;  Buloff  v.  PeopU,  45  K  Y.  215;  Com.  v.  Coe,  115 
Mass.  481. 

§  460.  Yiews  of  Michigan  Supreme  Court. — The  Supreme 
Court  of  Michigan,  in  probate  proceedings  brought  up  from  the 
county  court  for  review,  had  occasion  to  discuss  this  question  of 
photography,  and  the  opinion  as  expressed  by  Mr.  Justice  Camp- 
bell, whUe  failing  to  deal  with  the  subject  as  exhaustively  as  did 
the  learned  surrogate  in  the  Taylor  Will  Case,  very  pertinently 
suggests  some  phases  of  evidentiary  rules,  it  would  be  well  to  note 
and  follow,  as  the  following  extract  will  show: 

"Nevertheless  it  is  not  always  true  that  every  photographic 
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copy  would  be  safe  on  any  inquiry  requiring  acute  accuracy. 
Few  copies  can  be  so  satisfactory  as  a  good  photograph.  But  all 
artists  are  not  competent  to  make  such  pictures  on  a  large  scale, 
and  all  photographs  are  not  absolutely  faithful  resemblances.  It 
is  quite  possible  to  tamper  with  them,  and  an  impression  which  is 
at  all  blurred  would  be  very  apt  to  mislead  on  questions  of  hand- 
writing, where  forgery  is  claimed.  Whether  it  would  or  would 
not  be  permissible  to  allow  such  documents  to  be  used;  their  use 
can  never  be  compulsory.  The  original,  and  not  the  copy,  is  what 
the  jury  must  act  upon,  and  no  device  can  properly  be  allowed  to 
supersede  it.  Copies  of  any  kind  are  mere  secondary  evidence, 
and,  in  this  case,  they  were  intended  to  be  used  as  equivalent  to 
primary  evidence  in  determining  the  genuineness  of  the  primary 
document.''     Re  Foster'a  Witt,  34  Mich.  21. 

§  461.  Caution  in  Admitting. — The  court  should  exercise  great 
caution  in  admitting  this  grade  of  evidence.  Scientific  investiga- 
tion in  many  of  its  processes,  is  accurate  and  reliable,  and  scien- 
tific appliances  are  admirably  calculated,  under  proper  manipula- 
tion, to  produce  desired  and  accurate  results;  but,  in  this  peculiar 
process  of  photography,  much  depends  upon  the  manipulator; 
something  upon  atmospheric  conditions;  still  more,  perhaps,  upon 
the  adjustment  of  the  instrument,  and  the  preparation  of  certain 
chemical  compounds.  These  matters  are  cai-ef  uUy  noted  in  an 
admirable  article  on  the  subject,  in  34  Alb.  L.  J.  676. 

§  462.  Review  of  Authorities. — The  New  York  practice  in 
criminal  proceedings,  as  will  be  shown  in  a  subsequent  volume  of 
this  work,  allows  the  jury  to  visit  and  view  the  premises,  and  this 
is  usually  a  discretionary  matter  with  the  court  (N.  Y.  Code, 
Crim.  Proc.  §  411),  and  in  such  cases,  evidence  designed  to  show 
that  strangers  and  third  parties  conversed  with  the  jurors  while 
viewing  the  premises,  is  competent  as  ground  for  a  reversal.  Peo- 
ple V.  Green,  53  Cal.  61. 

In  strict  analogy  with  the  decisions  referred  to,  are  the  follow- 
ing recent  authorities: 

A  photographic  copy  of  field  notes  of  a  survey  is  admissible  on 
the  question,  whether  a  line  of  the  survey  was  actually  measured. 
Ayers  v.  Harris^  77  Tex.  108. 

Photographs  of  places  have  been  introduced  as  evidence  to 
prove  that  a  grotto  mentioned  by  the  witness  as  the  place  where 
the  act  was  committed  was  not  such  a  spot  as  the  parties  would 
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have  chosen  to  commit  the  act  (2  Tichb.  Tr.  640);  to  show  to  the 
jury  the  location  and  surroundings  of  premises  injured  by  a  change 
of  grade  in  street,  to  aid  them  in  determining  such  change 
{Chv/roh^.  MUwomhee^  31  Wis.  512);  and  where  damages  are  sought 
to  be  recovered  for  injuries  caused  by  neglect  to  repair  the  high- 
way, a  photograph  of  the  place  showing  its  condition  at  the  time 
is  competent  evidence.  Cozzens  v.  HigginSy  1  Abb.  App.  Dec. 
451.  To  be  admissible  the  photographs  must  first  be  shown  to  be 
true  representations  of  the  places.  Bl<M/r  v.  Pdha/nby  118  Mass. 
420;  Chwrch  v.  MU/wauheey  31  Wis.  512.  The  weight  of  author- 
ity is  in  favor  of  the  admissibility  of  photographic  copies  of  sig- 
natures, when  the  genuineness  of  a  signature  is  in  question,  if  the 
•copies  are  accompanied  by  competent  preliminary  proof  that  they 
are  accurate  in  all  respects  except  as  to  size  and  coloring.  They 
may  be  used  by  an  expert  to  aid  him  as  a  basis  of  opinion  as  to 
the  genuineness  of  the  original  signature.  The  doctrine  that  such 
an  opinion  is  only  entitled  to  little  weight  and  is  at  best  only 
secondary  evidence  is  not  supported  by  the  cases.  Ifa/roy  v. 
Ba/mes,  16  Gray,  161;  Ruloff  v.  People^  45  N.  Y.  213;  Tyler 
V.  Toddy  36  Conn.  218;  Com.  v.  Coe^  115  Mass.  481;  Ebom  v. 
Zinvpel/nicun>y  47  Tex.  503,  26  Am.  Rep.  315.  Contra^  Taylor  WiU 
Casey  10  Abb.  Pr.  If .  S.  300. 

It  seems  to  be  well  established  that  photographs  are  not  admis- 
sible in  evidence  when  the  original  can  be  produced  in  court,  pho- 
tographs at  best  being  secondary  evidence.  Rogers,  Expert  Testi- 
mony, §  144;  Re  Foster^ s  Willy  34  Mich.  23;  Ehom  v.  Zimpelma^y 
47  Tex.  503,  26  Am.  Rep.  315;  Jt^^Oler  v.  Johneon,  27  Md.  6;  Tome 
V.  Parkershurg  B.  R.  Co.  39  Md.  36,  17  Am.  Rep.  540. 

Mere  opinion  as  to  resemblance  between  a  child  and  its  puta- 
tive father  is  not  admissible  in  evidence,  but  the  fact  of  resem- 
blance is  held  to  be  some  evidence  tending  to  prove  paternity; 
and  so,  when  the  child  and  the  alleged  father  have  both  been 
present,  it  has  been  held  permissible  to  place  them  side  by  side 
before  the  jury  for  the  purpose  of  letting  them  draw  their  own 
deductions  as  to  the  fact  of  resemblance.  ChUmanton  v.  Haniy  35 
N.  H.  108. 

Pictures  of  the  putative  father  and  of  the  illegitimate  child, 
taken  by  photography,  are  not  inadmissible  in  evidence  for 
the  purpose  of  showing  resemblance  between  the  two,  but  are 
entitled  to  but  little  weight,  since  great  dissimilarity  between 
kindred,  and  strong  resemblance  between  strangers,  are  matter  of 
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every-day  observation.  We  are  not  prepared  to  say  that  pic- 
tures taken  by  the  improved  processes  of  photography  may  not 
be  admissible  for  such  a  purpose;  but  they  would  be  entitled  to 
much  less  weight  as  evidence  than  profert  of  the  persons  them- 
selves; and  even  the  latter  would  not  go  far  towards  establishing^ 
relationship,  since  a  marked  similarity  between  strangers,  and 
great  dissimilarity  between  kindred,  are  matters  of  almost  daily 
observation.  See  1  Wharton,  Ev.  §  346.  Fox,  t/.,  in  Be  JeB- 
mjup'z  EataU^  6  L.  B.  A.  594. 
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§  463.  Proof  Necessary  to  Neutralize  Effect  of.— Where  an 
answer  denies  a  fact  nneqnivocall/and  under  oath,  and  is  respon- 
sive to  the  bill,  such  fact  must  usually  be  proved,  not  only  by 
testimony  of  one  witness,  so  as  to  neutralize  that  denial  and  oath, 
but  by  some  additional  evidence,  in  order  to  turn  the  scales  for 
the  plaintiff.  BUI  v.  Smithy  1  Dana,  580;  Smith  v.  Olarky  4 
Paige,  368,  3  L.  ed.  473;  McNeil  v.  Magee,  5  Mason,  244;  Dcmiel 
V.  MitcheU,  1  Story,  188;  mgbie  v.  EopJcn/ns,  1  Wash.  C.  C.  230; 
Union,  Bamk  of  Oeorgetown  v.  Gea/ry^  30  TJ.  S.  5  Pet.  99,  8  L. 
ed.  60;  Pomeroy  v.  Manin,  2  Paine,  476;  Green  v.  Va/rdim<m^  2 
Blackf .  324;  Jenison  v.  Qra/oea^  2  Blackf.  440. 

The  additional  evidence  must  be  a  second  witness,  or  very 
strong  circumstances.  Highie  v.  Hopkins^  1  Wash.  C.  C.  230; 
Hughes  v.  Blake^  1  Mason,  515;  Roberts  v.  Salishv/ry^  3  Gill  & 
J.  425;  Stafford  v.  Bryam,,  1  Paige,  239,  2  L.  ed.  631,  3  Wend. 
552;  Cla/rk  v.  Yam,Riemsdyh^  13  U.  S.  9  Cranch,  153,  3  L.  ed. 
688;  Neale  v.  Hagthrop^  3  Bland,  Ch.  567;  Permvngton  v.  Git- 
tings^  2  Gill  &  J.  208;  Ca/rpenter  v.  Providence  Wash.  Ins.  Co. 
45  U.  S.  4  How.  185,  218, 11  L.  ed.  931,  946. 

Some  cases  introduce  several  qualifications  or  limitations  to  the 
above  rule.  Claa*h  v.  Vam,  Miemsdyky  13  TJ.  S.  9  Cranch,  160,  3 
L,  ed.  690;  Hdbbs  v.  MidMeton^  1  J.  J.  Marsh.  178;  PhiUvps  v. 
Rioha/rdson^  4  J.  J.  Marsh.  213;  Hashms  v.  SpUler^  1  Dana,  174; 
La/rue  v.  SlcLck^  4  Bibb,  358;  Knickerbaoker  v.  Harris^  1  Paige, 
212,  2  L.  ed.  620;  Wilder  v.  Bailey ^  3  Mass.  294;  Coale  v.  Ghme^ 
1  Bland,  Ch.  136;  Haight  v.  Morris  ^yt/^w<?^,4  Wash.  C.  C.  601; 
Neale  v.  Hagib/rop^  3  Bland,  Ch.  567,  rwte;  Hagthrop  v.  Hook^  1 
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Oill  &  J.  270;  Pennington  v.  GUtingSy  2  Gill  &  J.  208;  Salmon  v. 
Clagett^  3  Bland,  Ch.  141,  165;  Carpenter  v.  Providence  Wash, 
Ins.  CoA5  U.  S.  4  How.  185,  218,  11  L.  ed.  931,  946. 

To  outweigh  an  answer  responsive  to  the  allegations  of  the  bill, 
the  complainant  must  produce  two  witnesses.  Or  one  witness  sup- 
ported by  corroborating  circumstances.  Peniber  v.  MatherSj  1  Bro. 
•Ch.  52;  Walton  v.  Sobbs,  2  Atk.  19;  Janeon  v.  Hany,  2  Atk« 
140;  Amot  v.  Bisooe^  1  Ves.  Sr.  97;  Cooth  v.  Jackson^  6  Ves.  Jr. 
12;  Sa/vage  v.  Brockeopp^  18  Ves.  Jr.  335;  Smith  v.  Brushy  1 
Johns.  Ch.  459,  1  L.  ed.  209;  Flagg  v.  Mann,  2  Sumn.  489;  2 
Fonbl.  Eq.  bk.  6,  chap.  2,  §  3,  note  /  Mortimer  v.  Orchard,  3 
Ves.  Jr.  243;  2  Story,  Eq.  Jur.  §  1258;  Clark  v.  VanBiemsdyh, 
13  U.  S.  9  Cranch,  153, 3  L.  ed.  688;  Union  BamJc  of  Georgetown 
V.  Oea/ry,  30  U.  S.  5  Pet.  99,  8  L.  ed.  60;  T(ywne  v.  Smith,  1 
Woodb.  &  M.  115;  Lam^gdon  f .  Godda/rd,  2  Story,  367;  Daniel 
V.  Mitchell,  1  Story,  172;  G^(?t^  v.  Govld,  3  Story,  516;  Rough 
V.  Michardson,  3  Story,  659;  Higiie  v.  Hophine,  1  Wash.  C.  C. 
"230;  Hoom£8  v.  Smock,  1  Wash.  (Va.)  389;  Smith  v.  Shane,  1 
McLean,  22;  Pia^^  v.  Fa^^i^r,  1  McLean,  163;  Harper  v.  Dough- 
eriy,  2  Cranch,  C.  C.  284;  6r€ar  v.  Pariah,  Bum.  (Wis.)  99;  Z^w^ 
v.  Braxton,  5  Call,  537;  ^^ray  v.  Fwris,  7  Yerg.  155. 

The  reason  is,  the  plaintifi  calls  upon  defendant  to  answer  the 
allegations  he  makes,  and  thereby  admits  the  evidence.  Being 
testimony,  it  is  equal  to  the  testimony  of  any  other  witness.  And 
as,  in  order  that  the  plaintiff  may  prevail,  he  must  have  the  bal- 
■ance  of  proof  in  his  favor,  he  must  have  something  in  addition  to 
his  single  witness,  in  order  to  turn  the  balance.  Clark  v.  Yan 
Riemedyk,  13  U.  S.  9  Cranch,  153,  3  L.  ed.  688. 

But  the  rule  as  above  stated  does  not  necessarily  require  the 
oral  testimony  of  even  one  witness  to  disprove  the  answer.  Cir- 
cumstances alone,  if  sufficiently  strong,  may  outweigh  an  answer, 
though  positive  and  responsive  to  the  bill.     Ibid, 

The  general  rule  of  courts  of  chancery  is,  that  when  the  answer 
of  the  defendant  is  responsive  to  the  bill  and  denies  the  allega. 
tions  under  oath,  it  is  evidence  for  the  defendant.  Field  v.  Hol- 
land, 10  U.  S.  6  Cranch,  8,  3  L.  ed.  136;  RusseU  v.  Cla/rk,  11  U. 
S.  7  Cranch,  69,  3  L.  ed.  271;  Hughes  v.  Blake,  19  U.  S.  6  Wheat. 
453,  5  L.  ed.  303;  1  Mason,  518;  Union  Bank  of  Georgetown  v. 
Geary,  30  U.  S.  5  Pet.  99,  8  L.  ed.  60;  Toione  v.  Smith,  1 
Woodb.  &  M.  115;  Lan^don  v.  Goddard,  2  Story,  267;  Daniel 
v.  Mitchell,  1  Story,  172;  Gould  v.  Gould,  3  Story,  516;  Higbie 
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T.  Hopkins^  1  Wash.  C.  C.  230;  TUghman  v.  TUghmcm^  Baldw. 
-4:64;  Smith  v.  Sha/ne^  1  McLean,  22;  Morgcm  v.  Tipton^  3  Mc- 
Lean, 339;  Lenox  v.  Notrebe^  Hempst.  251. 

In  80  far  as  the  answer  sets  up  new  facts,  by  way  of  discharge 
or  avoidance,  or  upon  affirmative  defenses,  not  responsive  to  the 
bill,  these  must  be  established  by  independent  proof.  The  answer 
is  not  evidence  in  support  of  them.  Bank  of  United  States  v. 
Beverly^  42  U.  S.  1  How.  134,  11  L.  ed.  76;  Gain^  v.  JSemien, 
-65  U.  S.  24  How.  553,  16  L.  ed.  770;  I'lagg  v.  Mann,  2  Sumn. 
486;  BandaU  v.  Phillips^  3  Mason,  378;  TUghman  v.  Tilghman^ 
Baldw.  464;  Bohinson  v,  Cathca/rt,  3  Cranch,  C.  0.  377;  Gear  v. 
Patnsh,  Bum.  (Wis.)  99;  McCoy  v.  Bhodes,  52  U.  S.  11  How. 
131, 13  L.  ed.  634;  Eart  v.  Ten  Eyck,  2  Johns.  Ch.  88,  1  L.  ed. 
-306;  2  Story,  Eq.  Jur.  §  1529. 

As  to  how  far  the  answer  of  one  defendant  to  a  bill  in  chan- 
•cery  is  evidence  for  or  against  his  co-defendant,  see  note  to  Leeds 
V.  Marvne  Ins.  Co.  15  U.  S.  2  WJieat.  380,  4  L.  ed.  266. 

As  to  the  efiect  of  an  answer  as  evidence,  according  to  the  rule 
above  stated,  see  Phil.  Ev.  (Cow.  &  Hill's  iKTotes)  49,  note  33. 

§  464.  General  Gharacteristics  of. — The  various  pleadings 
must  be  single,  containing  one  matter,  direct  and  positive,  and  not 
argumentative;  have  convenient  certainty  of  time,  place,  persons; 
must  answer  allegations  of  every  material  part,  and  must  be  so 
pleaded  as  to  be  capable  of  trial.  No  more  is  to  be  stated  than  is 
necessary  to  set  out  the  cause  of  complaint  or  ground  of  defense; 
And  facts,  not  inferences  or  matters  of  law,  are  required.  3  Chitty, 
Bl.  Com.  293;  Anderson,  Law  Diet.  779. 

The  rules  of  pleading  involve  a  methodized  body  of  principles 
which  constitute  a  complete  system  of  legal  logic,  artificial  in  its 
form  and  structure,  but  admimbly  adapted  to  the  ends  of  sim- 
plicity, uniformity  and  certainty  in  the  administration  of  justice. 

All  good  pleading  is  in  substance  a  syllogistic  process.  For 
•example,  in  an  action  for  a  ti  espass  upon  land,  the  declaration 
may  be  presented  thus :  '•  From  him  who  forcibly  enters  upon 
my  land  I  have  a  right,  by  law,  to  recover  damages.  The  defend- 
ant has  forcibly  entered  upon  my  land.  Therefore,  from  him  I 
have  a  legal  right  to  recover  damages."  Here  the  major  proposi- 
tion asserts  the  legal  principle;  the  minor  proposition  alleges  the 
matter  of  fact  to  which  the  principle  is  to  be  applied;  the  conclu- 
sion is  the  legal  inference,  resulting  from  the  law  and  fact  to- 
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gether.  The  judgment  is  but  an  affirmance  or  negation  of  that 
conclusion.  The  successful  denial  of  any  one  of  the  three  propo- 
sitions  will  defeat  recovery.  Denial  of  the  major  proposition 
tenders  an  ^^  issue  in  law."  Denial  of  the  minor  proposition  an 
^^  issue  in  fact."  Assuming  the  major  to  be  correct  in  principle^ 
and  the  minor  true  in  fact,  the  conclusion  inevitably  follows,  un- 
less the  defendant  can  repel  it  by  alleging  some  "new  matter'^ 
which  is  inconsistent  with  it,  and  therefore,  by  consequence, 
implies  a  denial  to  it.  This  new  matter  must  be  matter  of  release^ 
duress,  or  other  matter  in  confession  or  avoidance.  Gould,  Plead* 
pp.  4-10.     See  also  3  Bl.  Com.  396. 

They  comprise  a  statement,  in  a  logical  and  legal  form,  of 
the  facts  which  constitute  the  cause  of  action  or  the  ground  of 
defense.  Read  v.  Broohman,  3  T.  R.  159  (1789),  Buller,  J.  The- 
formal  mode  of  alleging  on  the  record  that  which  would  be  the 
support  or  the  defense  of  the  party  on  evidence.  Read  v.  Brook- 
man^  svpra;  Anderson,  Law  Diet,  tide  "Pleading." 

The  office  of  pleading  is  to  inform  the  court  and  the  parties  of 
the  facts  in  issue;  the  court,  that  it  may  declare  the  law,  and 
the  parties,  that  they  may  know  what  to  meet  by  their  proof. 
Nvl  tiel  record  puts  in  issue  only  the  fact  of  the  existence  of 
the  record,  and  is  met  by  the  production  of  the  record  itself  valid 
upon  its  face,  or  an  exemplification  duly  authenticated  under  the 
Act  of  Congress.  A  defense  requiring  evidence  to  contradict  the 
record  must  necessarily  admit  that  the  record  exists  as  a  matter 
of  fact,  and  seeks  relief  by  avoiding  its  effect  It  should,  there- 
fore, be  formally  pleaded,  in  order  that  the  facts  upon  which  it  is- 
predicted  may  be  admitted  or  put  in  issue.  Under  the  common 
law  system  of  pleading  this  would  be  done  by  a  special  plea.  The 
equivalent  of  such  a  plea  is  required  under  the  system.  The  pre- 
cise form  in  wliich  the  statement  should  be  made  will  depend  up- 
on the  practice  of  the  court  in  which  it  is  to  be  used,  but  it  must 
be  made  in  some  form.  Defects  appearing  on  the  face  of  the 
record  may  be  taken  advantage  of  upon  its  production  under  a 
plea  of  nvl  tiel  record'^  but  those  which  require  extrinsic  evidence 
to  make  them  apparent,  must  be  formally  alleged  before  they  can 
be  proven.  This  we  believe  to  be  in  accordance  with  the  prac- 
tice of  all  courts  in  which  such  defenses  have  been  allowed,  and 
it  is  certainly  the  logical  deduction  from  the  elementary  princi- 
ples of  pleading.  Bimeler  v.  Dawson^  5  HI.  538;  Harrod  v, 
Barretto^  2  Hall,  302;  Shumway  v.  StiUman^  6  Wend.  447;  Siar^ 
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buck  V.  Mv/rray^  5  Wend.  148;  Price  v.  Hickok^  39  Vt.  292;  Jud- 
ki/aa  v.  Union  Mut.  F.  Ins.  Co,  37  N.  H.  482;  HoU  v.  AUoxoay^ 
a  Blackf.  108;  Moulin  v.  Trenton  Mut.  L.  <&  F.  Ins.  Co.  24  N. 
J.  L.  222;  CHlman  v.  Zeioie,  15  Me.  452;  Aid/rich  v.  Ki/nney^  4 
•ConiL  380.  In  Knowles  v.  Longamsport  Gas  Light  dk  C.  Co.  80 
U.  S.  19  Wall.  58,  22  L.  ed.  70,  the  issue  was  directly  made  by 
■an  averment  of  jurisdiction  in  the  complaint  and  a  denial  in  the 
answer,  and  in  Thompson  v.  WhU/man^  86  U.  S.  18  Wall.  457,  21 
L.  ed.  897,  by  plea  and  replication.  HiU  v.  MendenhaU^  88  U.  S. 
21  Wall.  453,  22  L.  ed.  616. 

§  465.  Eyldentiary  Facts^  How  Treated. — This  was  a  rule  of 
•common  law  pleading  (1  Chitty,  PI.  225),  but  it  was  necessarily 
<lisi*egarded  in  equity,  inasmuch  as  one  object  of  a  bill — and  some- 
times the  only  object — was  discovery,  to  obtain  evidence  from 
the  defendant.  As  an  example  of  the  practice  sometimes  en- 
forced, of  pleading  evidence,  see  Story's  Equity  Pleadings,  section 
265  ay  note  5,  where  a  discussion  is  had  in  regard  to  the  necessity  of 
setting  out  in  the  bill  any  alleged  confession  or  admission  of  respon- 
dent which  the  plain tiflE  intends  to  prove,  and  it  could  not  be  elicited 
unless  the  facts  were  stated  somewhat  in  detail,  or  indicated  in 
the  interrogatories.  This  reason  no  longer  exists,  and  only  the 
issuable  facts  should  now  be  averred.  The  issuable  facts  are  those 
upon  which  a  material  issue  may  be  taken;  they  may  be  called 
ultimate  facts — they  are  called,  in  the  Missouri  Code,  substantive 
facts — and  we  may  properly  call  the  facts  by  which  they  are  es- 
tablished probative,  or  evidential  facts.  It  would  be  folly  to 
take  issue  upon  the  latter,  for  the  material  ultimate  fact  may  be 
true,  though  sustained  by  other  evidence  tlian  that  anticipated  by 
the  leader.  The  rule  under  consideration  is  not  given  in  the 
Oode,  but  is  implied  by  the  requirement  that  the  complaint  or 
petition  shall  contain  a  statement  of  the  facts  which  constitute 
the  cause  of  action.  The  evidence  does  not  constitute  the  cause 
of  action — only  the  facts  which  are  made  to  appear  by  the  evi- 
dence, and  these  facts  may  sometimes  be  shown  by  one  class  of 
evidence  or  another.  The  pleader  may  sometimes  be  enabled  to 
decide  whether  a  fact  is  evidential  merely,  or  an  ultimate  one  to 
be  pleaded,  by  inquiring  whether  a  denial  of  such  fact  would 
make  a  material  issue — whether,  if  the  denial  be  sustained,  the 
defendant  may  not  still  be  liable.  In  common  law  actions  a 
sensible  pleader  will  seldom  have  difficulty,  but  in  the  pursuit  of 
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equitable  remedies,  the  plaintifPs  right  may  depend  upon  such  a. 
number  and  complication  of  facts  as  sometimes  to  make  it  diffi- 
cult to  distinguish  between  those  that  are  evidential  and  those 
that  constitute  the  cause  of  action;  still,  the  rule  is  the  same.  It. 
is  because  of  this  difficulty  that  Selden, «/",,  in  Wooden,  v.  Waffle^  ft 
How.  Pr.  145,  and  Rochester  City  Bank  v.  Suydam^  5  How.  Pr. 
218,  seems  to  suppose  that  a  different  rule  still  prevails  in  legal 
and  equitable  actions.  To  warrant  this  conclusion,  he  assumes 
that  the  code  system  is  not  complete  in  itself,  but  the  old  role& 
not  inconsistent  with  it  are  still  in  force.  The  true  view  is  that 
many  of  the  old  rules  are  necessarily  implied  from  the  very  com- 
prehensive ones  laid  down  in  the  Code,  as  is  the  one  given  in  the 
text.  The  statute  is  express  in  abolishing  the  distinction  between 
actions  at  law  and  suits  in  equity,  and  when  not  express,  the 
abolition  is  clearly  implied  from  the  provision  that  there  shall  be 
but  one  form  of  action.  Because,  in  some  equitable  actions,  in 
order  to  show  a  liability  it  becomes  necessary  to  state  a  greater 
number  of  facts  than  in  a  money  demand,  it  does  not  follow  that 
they  are  mere  evidential  facts,  as  we  use  the  term.  There  is 
sometimes  a  difficulty  in  distinguishing  between  the  ultimate  fact 
to  be  pleaded  and  a  conclusion  of  law,  and  they  are  liable  to  be 
confounded;  but  there  is  no  difference.  As  to  the  statement  in 
ordinary  actions,  Marvin,  e/],  in  People  v.  Ryder^  12  N.  Y.  433, 
after  quoting  Chitty  and  other  authorities  in  regard  to  pleading 
evidence,  says:  "I  have  supposed  it  safe,  and  a  compliance  with 
the  Code,  to  state  the  facts  constituting  the  cause  of  action  sub- 
stantially in  the  same  manner  as  they  were  stated  in  the  old  sys- 
tem— in  a  special  count.  By  that  system  the  legal  issuable  facts 
were  to  be  stated,  and  the  evidence  by  which  those  facts  were  to 
be  established  was  to  be  brought  forward  on  the  triaL  This  posi-^ 
tion  will  not  embrace  what  was  known  as  the  common  counts.'^ 
Bliss,  Code  Pleading,  §  206. 

The  best  pleadings  are  those  which  state  the  inculpatory  facts 
that  carry  with  them  their  own  conviction  of  the  fraud,  and  by 
which  the  wrong-doing  appears,  without  much  necessity  for  char- 
acterizing it  as  such.  Lafayette  Co.  v.  Neely^  21  Fed.  Rep.  73S. 
It  should  usually  state  facts  and  not  evidence.  The  English  rale 
was  that  no  admissions,  whether  written  or  oral,  could  be  given  ia 
evidence  unless  they  had  been  specially  charged  in  the  bill.  HaH 
V.  Maltby^  6  Price,  240;  Evans  v.  BiekneU^  6  Ves.  Jr.  183;  At^ 
tm  V.  Chambers,  6  Clark  &  F.  38;  Story,  Eq.  PI.  266.     In  thi^ 
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country,  however,  though  the  point  has  never  been  decided  by^ 
the  Supreme  Court,  we  have  the  great  authority  of  Jvdge  Story 
at  circuit,  holding  that  such  a  practice  is  unnecessary.  Smith  v. 
Sumham,  2  Sumn.  612;  Jenkins  v.  Eldredge^  3  Story,  181,  283,. 
284;  Story,  Eq.  PI.  §  265.  So,  according  to  Professor  Langdell, 
"when  a  bill  charges  a  defendant  with  having  had  notice,  or  with 
having  committed  a  fraud,  or  with  insanity  or  drunkenness,  or 
lewdness  or  misconduct  in  office,  if  the  plaintiff  intends  to  prove 
specific  acts,  of  notice  or  of  fraud,  insanity,  drunkenness,  or  mis- 
conduct in  office,  it  seems  that  such  acts  should  be  specifically 
charged  in  the  bill.  But  this  view  is  not  fully  supported  by  an- 
thority.  It  may  also  be  stated  generally,  that  whenever  the  plain- 
tiff has  evidence  which  is  likely  to  take  the  defendant  by  surprise,. 
it  is  the  safer  course  to  indicate  its  nature  in  the  bill,  rather  than 
to  run  the  risk  of  having  it  objected  to  at  the  hearing."  Langdell,. 
Eq.  PI.  §  60,  See  Weston  v.  Empire  Aaav/r.  Corp,  L.  K.  6  Eq. 
23;  Clark  v.  Perlam,  2  Atk.  337;  Shepherd  v.  Mo^^^ris,  4  Beav.. 
362. 

But  as  the  cases  upon  the  authority  of  which  he  made  these 
statements  were  decided  when  each  party's  evidence  was  unknown 
to  the  other  until  the  hearing,  a  method  of  taking  testimony  long 
since  disused,  it  is  not  likely  that  the  courts  would  be  as  strict 
now  as  formerly,  in  requiring  such  evidence  to  be  pleaded.  See 
Smit/i  V.  Bv/mham,  2  Sumn.  612,  622;  Story,  Eq.  PI.  §  265a.  See 
also  Foster,  Fed.  Proc.  (1890)  §  69. 

But  evidence  should  not  be  pleaded.  The  only  legitimate  oV 
ject  of  pleading  which  requires  that  the  facts  constituting  the 
cause  of  action  or  the  defense  should  be  plainly  and  truly  stated, 
does  not  require  that  evidence  be  pleaded.  Bills  of  discovery  are 
no  longer  necessary;  the  facts  upon  which  the  pleader  relies — 
those  which  in  law  create  the  liability  or  make  the  defense,  and 
not  the  many  evidential  facts  that  go  to  establish  them — should 
alone  be  stated. 

It  is  true  that  sometimes  the  controversy  would  be  better  un* 
d^^tood  were  the  parties  to  give  in  detail  the  circumstances  that 
have  given  rise  to  it — that  is,  were  they  to  state  the  various  pro- 
bative facts  which  are  relied  on  to  establish  the  demand  or  the 
defense.  This  mode  is  said  to  prevail  upon  the  continent,  is  fol- 
lowed  in  the  admiralty  courts,  colors  our  proceedings  in  equity 
and  is  not  without  its  advantages.  But  to  minds  trained  to  the 
theoretic  precision  of  common  law  pleadings,  who  have  seen  the 
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Becessity  of  making  issues  as  distinct  and  simple  as  possible,  in 
order  to  be  clearly  seen  by  the  jnry,  such  pleadings  seem  bang- 
ling,  unscientific  and  confusing. 

Besides  there  i&  this  practical  objection  to  pleading  evidence; 
a  party  may  well  know  the  question  in  dispute  between  him  and 
his  opponent,  the  issuable  fact  or  facts  upon  which  he  relies,  and 
yet  be  not  as  well  advised  as  to  the  evidence.  Upon  the  trial  the 
probative  facts  may  somewhat  differ  from  what  he  had  antici- 
pated, and  still  sustain  his  demand.  If  spread  upon  the  record 
their  denial  would  often  make  an  immaterial  issue,  questions  of 
variance  would  constantly  arise,  and  if  justice  were  done,  it  would 
often  become  necessary  either  to  make  special  issues,  after  the 
equity  practice,  or  submit  to  the  jury  the  substantial  issues  be- 
tween the  parties,  although  not  made  upon  paper.  Hence  the 
rule  hereafter  to  be  considered,  that  evidence  should  not  be 
pleaded. 

All  schemes  of  pleading  unite  in  the  positive  assertion  that  mat- 
ters merely  evidentiary — such  as  form  a  legitimate  element  of 
proof  on  the  trial  should  not  be  pleaded.      Walter  v.  Zockiwod, 
4  Abb.  Pr.  307;  Harlow  v.  HamUton^  6  How.  Pr.  475;  BuUer  v. 
VieU,  44  Barb.  166,  2  Wait,  Pr.  313. 

Generally  speaking,  the  complaint  should  not  state  the  evi- 
dence of  facts,  nor  arguments,  nor  inferences,  nor  matters  of  law 
only.  Boone,  Code  Pleadings,  §  22 ;  ClarTc  v.  OhicagOj  M.  <& 
St  P.  B.  Co.  28  Minn.  69;  Badeau  v.  Niles,  9  Abb.  N.  C.  48 ; 
Kansas  Pac,  R.  Co.  v.  McCormioky  20  Kan.  107;  HiUen  v.  Lib- 
hy,  12  Jones  &  S.  12. 

The  rule  is  substantially  as  it  existed  prior  to  the  great  reform 
inaugurated  by  Code  Procedure.  Cliitty  says:  "In  general, 
whatever  circumstances  are  necessary  to  constitute  tbe  cause  of 
complaint,  or  the  ground  of  defense,  must  be  stated  in  the  plead- 
ings, and  all  beyond  is  surplusage.  Facts  only  are  to  be  stated, 
and  not  arguments  or  inferences,  or  matter  of  law."  1  Chitty,  PL 
245.  See  opinion  of  Marvin,  «/".,  in  People  v.  Byder^  12  N.  T. 
433. 

§  466.  Pomeroy's  Statement  of  the  Rule.— The  reformed 
procedure  at  all  stages  of  its  development  has  consistently  con- 
tended for  the  rule  that  the  pleadings  should  be  free  from  eviden- 
tiary matters,  and  should  state  in  compact  language  the  cause  of 
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action  of  the  defense  thereto.  This  may  be  regarded  as  a  cardi- 
nal principle  of  all  Code  Practice. 

Mr.  Pomeroy's  delineation  of  the  present  rule  is  admirable.  At 
.section  526  of  Bemedies  and  Eemedial  Bights,  he  says: 

"The  second  of  the  general  doctrines  included  within  the  princi- 
ple under  consideration  is,  that,  in  stating  the  two  required  groups 
of  facts,  those  important  and  substantial  facts  alone  should  be  al- 
leged which  either  immediately  form  the  basis  of  the  primary  right 
:and  duty,  or  which  directly  make  up  the  wrongful  acts  or  omis- 
sions of  the  defendant,  and  not  the  details  'of  probative  matter  or 
particulars  of  evidence  by  which  those  material  elements  are  to  be 
•established.  This  doctrine  applies  to  all  classes  of  actions,  and  if 
strictly  enforced  it  would  render  the  pleadings  simple,  and  the 
legal  issues  at  least  clear,  certain  and  single.  The  courts  have 
been  unanimous  in  their  announcement  of  the  rule." 

§  467.  Tiews  of  Mr.  Justice  Field. — The  most  accurate  exposi- 
tion of  the  fundamental  doctrine  announced  by  the  codes,  is  to  be 
found  in  the  admirable  opinion  of  Chief  Justice  Field  in  Green 
V.  Palmer^  15  Cal.  411.  This  case  has  withstood  repeated  assaults, 
and  drastic  criticism,  having  been  cited  repeatedly  in  other  juris- 
dictions, sometimes  with  friendly  intent,  and  not  unfrequently  in 
a  spirit  of  animosity.  The  rare  eminence  of  the  jurist  who  ren- 
dered the  opinion,  coupled  with  the  fact  that  it  has  stood  unim- 
peached  and  unquestioned  for  over  thii'ty  years,  gives  it  additional 
importance  and  is  our  warrant  for  the  following  extract :  "Facts 
only  must  be  stated.  This  means  the  facts  as  contradistinguished 
from  the  law,  from  argument,  from  hypothesis  and  from  evidence 
of  facts.  The  facts  must  be  clearly  distinguished  from  the  evi- 
dence of  the  facts.  The  criterion  to  distinguish  the  facts  from 
the  evidence  is, — ^those  facts  and  those  alone  must  be  stated  which 
constitute  the  cause  of  action,  the  defense  or  the  reply.  There- 
fore (1)  each  party  must  allege  every  fact  which  he  is  required  to 
prove,  and  will  be  precluded  from  proving  any  fact  not  alleged. 
The  plaintiff,  on  his  part,  must  allege  all  he  will  have  to  prove  to 
maintain  his  action ;  the  defendant,  on  his  part,  all  that  he  must 
prove  to  defeat  the  plaintiff's  title  after  the  complaint  is  admitted 
or  proved.  (2)  He  must  allege  nothing  affirmatively  which  he  is 
not  required  to  prove.  This  is  sometimes  put  in  the  following 
form,  viz.:    that  those  fttcts  and  those  only  should  be  stated 
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which  the  party  would  be  required  to  prove.  But  this  is  inac- 
curate, since  negative  allegations  are  frequently  necessary,  and 
they  are  not  to  be  proved.  The  rule  applies,  however,  to  all 
affirmative  allegations,  and,  thus  applied,  is  universaL  Every 
fact  essential  to  the  claim  or  defense  should  be  stated.  If  this 
part  of  the  rule  is  violated,  the  adverse  party  may  demur." 

The  principle  of  this  decision  has  been  reiterated  and  reaffirmed 
in  a  series  of  adjudications  from  which  we  select  and  cite  the  fol- 
lowing :  People  v.  Ryder ^  12  N.  Y.  433,  437;  Rogers  v.  Mil- 
wauJcee^  13  Wis.  610,  611;  Bird  v.  Mayer,  8  Wis.  362,  367;  Horn. 
V.  Lud'uigton,  28  Wis.  81,  83;  Hill  v.  Barrett,  14  B.  Mon.  83; 
Green  v.  Palmer,  15  Cal.  411,  414;  0a;te8  v.  Gray,  66  N.  C.  442,. 
443;  Fa/rron  v.  Sherwood,  17  K.  Y.  227;  CoryeU  v.  Cain,  16  CaL 
567,  571;  Groves  v.  TaUman,  8  Nev.  178;  Wills  v.  WiUs,  34  Ind. 
106,  107;  Degraw  v.  Elmore,  50  N.  Y.  1;  Pier  v.  Heinrichoffeny. 
52  Mo.  333;  Cowin  v.  Toole,  31  Iowa,  513, 516;  Singleton  v.  ScoUy 
11  Iowa,  589;  Bowen  v.  Aubrey,  22  Cal.  566, 569;  White  v.  Lyons,. 
42  Cal.  279,  282;  Gates  v.  Salmon,  46  Cal.  361,  379;  King  v. 
Enterprise  Ins.  Co.,  45  Ind.  43,  55;  Lytle  v.  Lytle,  37  Ind.  281; 
Van  Schoiack  v.  Farrow,  25  Ind.  310;  Boxoen  v.  Em,inerson,  o^ 
Or.  355,  358;  OaUs  v.  Gray,  66  N.  C.  442,  443.  See  Bliss,  Code 
Pleadings,  §  140. 

§  468.  Present  Attitude  of  Courts. — The  law  requires  that 
the  facts  constituting  the  cause  of  action  or  defense  shall  be  stated; 
and  the  parties  ought  never  to  state  the  evidence  which  shows 
those  facts  to  be  true.  Pattison  v.  Taylor,  8  Barb.  250;  Badeau 
V.  mUs,  9  Abb.  K  C.  48. 

The  facts  must  be  carefully  distinguished  from  the  evidence  of 
the  facts.  The  latter  pertains  to  the  trial  and  has  no  place  in  the 
pleadings.  But  inasmuch  as  the  evidence  is  but  a  series  of  facts, 
it  has  sometimes  been  thought  difficult  to  distinguish  between  the 
greater  facts  which  ought  to  be  set  forth  in  the  pleadings,  and 
those  other  and  lesser  facts  which  go  to  prove  the  former.  The 
court  said  there  ought  to  be,  however,  no  embarrassment  to  any- 
one who  understands  special  verdicts.  The  rule  was  as  old  as 
their  existence,  that  they  must  contain  the  facts  found  and  not  the 
evidence  to  prove  them.     Green  v.  Palmar,  15  Cal.  414. 

Again  the  Supreme  Court  said  that  pleading  mere  evidence 
was  a  mode  of  fishing  for  testimony  not  countenanced  by  our  sys- 
tem of  practice;  that  if  the  plaintiff  required  the  testimony  of  the 
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defendant  the  proper  mode  of  obtaining  it  was  to  put  the  defend- 
ant upon  the  stand  as  a  witness;  that  defendant  was  not  bound  to 
answer  all  matters  of  evidence  which  the  plaintiff  chose  to  allege; 
that  the  office  of  a  complaint  is  to  aver  the  material  issuable  facts 
inrhich  constitute  the  cause  of  action,  and  not  the  evidence  to  prova 
those  facts.    DeBacouiUa  v.  Hene^  32  Cal.  455. 
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PROBATE  MATTERa 

§469.  ** Probate''  Defined. 

470.  Various  Incidents  in  the  Proceedings. 

471.  VarioiM  Principles  of  Construct io)i. 

472.  Cancellation  of  Will 

473.  Testamentary  Capacity. 

474.  Dae  Attestation. 

475.  Jurisdiction  of  Equity  to  Correct  Mistakes. 

476.  Subscribing  Witnesses  Subject  to  Subpce^na. 
4?7.  What  Must  be  Proven. 

478.  The  Illinois  Probate  Act. 

479.  Outline  of  the  New  York  Practice. 
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481.  Testamentary  Provisions,  How  Establisfied. 

482.  Burden  of  Proof  . 

483.  The  Lispenard  Will  Case. 

484.  Principles  of  Interpretation  by  Wigram. 

485.  Lost,  Suppressed  or  Destroyed  Wills. 

486.  Petition  Must  Prove  What. 

487.  Parol  Evidence  Competent  WJien, 

488.  When  Equity  May  Interpose. 

489.  California  Regulations. 

490.  The  English  Rule. 

491.  Miscellaneous  Authorities. 

§  469.  ^'  Probate ''  Defined.— Strictly  used,  it  relates  to  tlie 
proof  of  a  will  before  an  officer  or  tribunal  having  jurisdiction  to 
determine  the  question  of  its  validity.  In  common  usage,  bow- 
ever,  it  often  refers  to  the  proceeding  incident  to  the  administrar 
tion  and  settlement  of  the  estates  of  decedents,  and  is,  therefore, 
sometimes  so  used  in  statutes.     Reno  v.  Mc  Cully,  66  Iowa,  632. 

Courts  of  probate  coUect  the  assets,  allow  claims,  direct  paymentB 
and  distribution  of  the  property  to  legatees  or  others  entitled, 
and,  generally,  do  everything  essential  to  a  final  settlement  of  the 
affairs  of  the  deceased,  and  the  claims  of  creditors  against  the 
estate.     Other  names  are  "orphans'"  and  "surrogates'"  courts. 
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JBoa/rd  of  Public  Works  of  Yi/rgvma  v.  CoVwrnbia  College^  84  XJ. 
S.  17  Wall.  531,  21  L.  ed.  692;  Da/oia  v.  Hvdaon,  29  Minn.  34; 
Robertson  v.  PichreU,  109  U.  S.  608,  27  L.  ed.  1049.  Such  a  court 
has  power  to  administer  the  equities  directly  involved  in  the  matter 
before  it.  HewUHs  App.  1  New  Eng.  Rep.  461,  53  Conn.  37. 
Anderson,  Law  Diet,  title^  "  Probate." 

§  470.  Yarious  Incidents  in  the  Proceeding. — The  order  of 
probate  in  a  will  contest  is  prima  facie  evidence  of  the  attestation, 
execution,  validity  and  contents  of  the  will.  Behrena  v.  Beh/revis^ 
47  Ohio  St.  323. 

The  burden  is  on  the' party  claiming  under  a  will  which  he 
wrote  or  prepared,  to  satisfactorily  establish  that  the  testator  knew 
the  contents.    Lyons  v.  Camjphdl^  88  Ala.  462. 

Testamentary  capacity  cannot  be  proved  by  neighborhood 
rumors.     Thompsen  v.  lahy  99  Mo.  160. 

Evidence  that  testator  was  addicted  to  the  excessive  use  of  in- 
toxicating drink,  that  he  was  insanely  jealous  of  his  wife,  who  was 
sixty  years  old  and  a  woman  of  good  repute,  that  he  shot  her  on 
account  of  her  supposed  infidelity,  and  then  commited  suicide,  is 
sufficient  to  justify  a  finding  that  he  was  a  person  of  unsound 
mind.    Bwkka/ri  v.  Gladuh^  123  Ind.  337. 

In  most  instances,  letters  testamentary,  or  of  administration, 
will  be  regarded  as  furnishing  prima  facie  proof  of  the  decedent's 
death.  TisdcHe  v.  Connecticut  Mut.  L.  Ins.  Co.  26  Iowa,  170; 
Newman  v.  Jenkins^  10  Pick.  515.  Such  letters,  under  the  New 
York  rule,  are  conclusive  evidence  of  the  authority  of  the  person 
to  whom  granted,  and  are  sufficient  to  establish  the  representative 
character  of  the  plaintiff  who  assumes  to  sue  by  virtue  thereof. 
Carroll  v.  Ca/rroU^  60  N.  Y.  121,  But  letters  of  this  description 
are  not  generally  regarded  in  this  country  as  furnishing  evidence 
of  death,  and  the  better  rule  requires  extraneous  evidence  of  the 
fact. 

Such  a  requirement  would  be  in  strict  analogy  with  the  English 
rule.  In  Thompson  v.  Donaldson^  3  Esp.  63,  Lord  Kenyon  held 
that  letters  of  administration  are  not  sufficient  proof  of  death,  and 
remarked:  "  The  death  was  a  fact  capable  of  proof  otherwise.'^ 
See  also  Moons  v,  DeBernaleSj  1  Buss.  301. 

The  former  declarations  of  a  person  since  deceased  as  to  his 
residence  are  admissible,  when  his  intention  is  in  question. 
Where  the  evidence  shows  that  an  emigrant  from  England  locat- 
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ed  in  New  York  city  and  engaged  actively  in  his  business  calling, 
this  is  regarded  as  prima  facie  evidence  that  he  was  domiciled 
there,  and  it  is  for  those  who  claim  otherwise  to  rebut  this  evidence. 
Marsh  V.  Hutchinson^  2  Bos.  &  P.  231,  note;  Heideixbach  ▼. 
Schland,  10  How.  Pr.  477. 

A  foreign  will  is  admissible  in  evidence  by  producing  in  the 
same  way  as  a  domestic  a  probate  by  a  probate  court  within  the 
State,  granted  either  upon  original  proof  or  upon  production  there- 
of an  exemplified  copy  of  a  foreign  probate.  Ancillary  probate 
thus  granted  within  the  State  is  equivalent  as  evidence  to  original 
probate  here.  Bromley  v.  Miller^  2  Thomp.  &  C.  575;  Town- 
send  V.  Downer^  32  Vt.  183,  216;  Miller  v.  Ja^nes,  L.  E.  3 
Prob.  4. 

The  foreign  exemplification,  even  if  itself  receivable  in  evidence, 
by  virtue  of  the  Act  of  Congress  (U.  S.  Rev.  Stat.  §§  905,  906), 
and  competent  on  the  question  of  the  rights  and  liabilities  of  the 
parties  arising  in  such  other  State,  cannot  be  received  for  the  pur- 
pose of  aflEecting  title  to  land  within  the  State,  unless  expressly 
authorized  by  the  statutes  of  the  State;  but  if  it  has  not  been 
recorded  in  a  probate  court  within  the  State,  the  original  will 
must,  for  such  purpose,  be  produced,  or  its  loss  accounted  for  so 
as  to  admit  secondary  evidence.  Abbott,  Trial  Ev.  128;  Robert- 
son V.  Barbour^  6  T.  B.  Mon.  523;  Graham  v.  Whitely^  26  N.  J. 
L.  260. 

Whether  the  original  is  competent  without  such  probate,  de- 
pends on  the  local  statutes.  Ives  v.  Allyn,  12  Vt.  582;  Barstow 
V.  JSpraguej  40  N.  H.  27. 

§  471.  Tarious  Principles  of  Constrnction. — ^Evidence  of 
the  validity  of  a  will  cannot  be  permitted  to  rest  upon  the  verac- 
ity or  memory  of  the  attesting  witnesses;  to  do  so  would  be  sub- 
versive of  justice  and  destructive  of  the  rights  of  the  testator,  as 
well  as  the  beneficiaries  under  the  will.  Hence  a  will  may  be 
established  although  some  or  all  of  the  subscribing  witnesses  Tail 
to  remember  the  essential  facts  to  be  proved.  McKee  v.  WhUe^ 
50  Pa.  354,  359.  "Want  of  memory  will  no  more  destroy  the  at- 
testation than  insanity,  absence  or  death; — memory  can  no  more 
be  kept  alive  than  the  body,  and  hence  the  law  allows  the  attest- 
ing signature  to  speak  when  the  tongue  may  be  silent;  and  it  at- 
tests that  everything  was  rightly  done  unless  the  act  attested  be 
impeached,  not  negatively  merely  but  positively"  {Kirk  v.  Carr^ 
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54  Pa.  285,  290;  Newhome  v.  Godwin,  17  Barb.  236,  255;  Beadles 
V.  Alexander,  9  Baxt.  604;  Allaire  v.  Allaire,  37  N.  J.  L.  312,  325. 
See  numerous  cases  cited  by  Perkins,  in  Wms.  Exrs.  103,  note  wj 
also  by  Bigelow,  in  1  Jarm.  Wills,  86,  nMe  5,  and  87,  note  t),  or 
where  their  testimony,  biased  by  prejudice,  interest  or  will,  nega- 
tived such  facts.  Lamberts  v.  Cooper,  29  Gratt.  61,  68;  PoUock 
V.  GlasseU,  2  Gratt.  439,  462,  citing  numerous  English  cases;  Yer- 
non  V.  Kirk,  30  Pa.  218;  IToward's  Will,  5  T.  B.  Mon.  199,  203; 
Peebles  v.  Case,  2  Bradf.  226,  240;  WUl  of  Jenkins,  43  Wis.  610, 
-612;  AhboU  v.  AiboU,  41  Mich.  540,  542;  Conselyea  v.  ^YalkerJ  2 
Dem.  117,  121. 

It  is  held  that  where  there  is  a  failure  of  recollection  by  the 
subscribing  witnesses,  the  probate  of  the  will  cannot  be  defeated, 
if  the  attestation  clause  and  snrroundiog  circumstances  satisfac- 
torily establish  its  execution.  Hv^g  v.  Rugg,  83  N.  Y.  592,  594; 
•citing  Re  KeUum,  52  N.  Y.  517,  and  Trustees  of  A%ibum  Theo. 
Sef7iina/ry  v.  Calhoun,  25  N.  Y.  422;  Allaire  v.  Allaire,  37  N. 
J.  L.  312;  Rrovm  v.  Clark,  77  N.  Y.  369.  The  testimony 
of  an  attesting  witness  invalidating  a  will  ought  to  be  viewed 
with  suspicion.  Lamberts  v.  Cooper,  29  Gratt.  61,  68.  As 
to  the  importance  of  reciting  all  the  formalities  required  in 
the  execution  and  attestation  of  a  will  in  the  attestation  clause, 
because  such  person  by  his  act  of  attestation  solemnly  testi- 
fies to  the  sanity  of  the  testator,  in  Webb  v.  Dye,  18  W. 
Va.  376,  388;  Yoking  v.  Earner,  27  Gratt.  96,  103,  it  was 
said  that  no  fact  stated  by  such  a  witness  can  be  relied  on  when 
he  is  not  corroborated  by  other  witnesses.  Cheathami  v. 
HaicheT,  30  Gratt.  56,  64,  citing  KinUside  v.  Harrison,  2 
PhilUm.  449.  But  of  whatever  effect  the  recitals  in  the  attesta- 
tion clause  may  be  where  the  witness  fails  to  remember,  what  oc- 
curred, they  are  not  sufficient  to  outweigh  his  positive  statements 
in  contradiction  thereof.  Burke  v.  Nolan,  1  Dem.  436,  442; 
Lewis  V.  Lewis,  11  N.  Y.  220,  224,  citing  English  and  American 
<;ases;  Orser  v.  Orser,  24  N.  Y.  51,  54;  Barr  v.  OraybiU,  13  Pa. 
596,  399,  distinguishing  between  the  want  of  memory  by  the  wit- 
ness, and  affirmative  testimony  showing  the  omission  of  some 
essential  requisite  to  the  validity  of  the  will.  Woerner,  Law  of 
Administration,  1889,  §  218. 

The  significance  that  once  attached  to  the  case  of  Pond  v. 
Bergh,  10  Paige,  140,  4  L.  ed.  919,  decided  by  Chancellor  Wal- 
worth in  1843,  has  almost  entirely  disappeared,  and  it  is  revived 
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in  this  connection,  not  so  mnch  because  of  the  startling  novelty 
of  the  Chancellor's  dictum,  or  its  value  as  illustrating  a  peculiar 
phase  of  the  rulings  regarding  documentary  evidence,  but  rather 
because  in  the  L.  C.  P.  Go's  Edition  of  the  Chancery  Reports 
the  decision  was  enriched  by  an  exegetical  note  compiled  by 
Hon.  Robt.  Desty,  that  is  the  most  forcible  illustration  of  perti- 
nent and  concise  discussion  to  be  met  with  in  legal  Uterature* 
The  note  as  an  entirety  is  introduced  to  our  present  text 

Where  a  will  admits  of  two  constructions,  that  is  to  be  pre- 
ferred which  will  render  it  valid.  Moon  v.  SUme^  19  Gratt.  273. 
See  Mason  v.  Jonea^  2  Barb.  229;  DxiBois  v.  Bay^  35  N.  Y.  165; 
Ed/waa^ds  v.  Bibl^  43  Ala.  673;  Prvden  v.  Prvden,  14  Ohio  St. 
254.  Generality  of  its  language  forms  no  objection  to  the  valid- 
ity of  the  mortgage.  A  deed  "of  all  my  estate"  is  sufficient  So- 
a  deed  "of  all  my  land  wherever  situated"  is  good  to  pass  title. 
A  mortgage  "of  all  my  property"  is  sufficient  to  transfer  title. 
Wils(m  V.  B(yyce,  92  U,  S.  326,  23  L.  ed.  610.  See  Jackson  v. 
Ddancy^  4  Cow.  427.  In  a  general  devise  of  all  his  real  estate^ 
the  testator  has  had  reference  to  his  real  estate  as  it  shall  exist  at 
the  time  of  his  death,  and  such  a  construction  of  the  testamentary 
disposition  of  his  property  will  be  but  carrying  his  intention  inta 
effect  McNaughton  v.  McNaugMon^  41  Barb.  62,  34  N.  T.  204; 
Arthur  V.  Arthur^  10  Barb.  23.  Where  the  testator  has  used 
language  in  his  will  which  indicates  that  he  meant  by  the  words,, 
"dying  without  lawful  issue"  issue  living  at  the  death  of  the  first 
devisee  or  legatee,  and  not  an  indefinite  failure  of  issue,  then  the 
devise  or  bequest  over,  limited  to  take  effect  on  such  failure  of 
issue,  will  be  valid  as  an  executory  devise  or  bequest.  Trustees 
of  Avhwm  Theo.  Sem,  v.  Kellogg^  16  N".  T.  87-  But  for 
the  restrictive  clause  in  the  will,  that  the  infant  devisees  should 
not  take  the  estate  until  they  came  of  age,  and  the  trust  estate 
created  by  the  will  during  the  intervening  period,  the  devise  ta 
them  would  take  effect  immediately  and  would  vest  in  them  a 
determinable  fee.  Post  v.  Hover,  30  Barb.  321.  See  Maurice 
V.  Graham,  8  Paige,  483,  4  L.  ed.  512.  The  words  "and 
the  issue  of  such  of  my  children  as  are  then  dead,  such  issue 
taking  of  their  parents,  "proportion,"  must  be  construed  as  if  they 
had  followed  the  expression  "surviving  children"  to  give  effect 
to  the  undoubted  intention  of  the  testator,  as  it  is  exhibited  by 
the  whole  will,  and  do  no  injustice  to  any  of  the  objects  of  his. 
regard.     Adopted  in  Ca/rter  v.  Bloodgood,  3  Sandf .  Ch.  299,  7 
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L.  ed.  800.  If  grandchildren  only  are  alive,  they  take  equally  aa 
next  of  kin;  if  grandchildren  and  great-grandchildren  are  alive, 
the  children  having  died  before  the  ancestor,  the  grandchildren, 
take  equal  shares,  and  the  great-grandchildren  what  their  parents 
would  have  taken  if  alive.  The  first  class  take  in  their  own  right 
as  next  of  kin;  the  latter  class  take  in  their  respective  capacity 
the  shares  their  parents  would  have  taken  had  they  survived  the 
ancestor.  Cox  v.  Cox^  44  Ind.  373.  If  there  are  collateral  rela- 
tions "all  of  equal  degree  of  consanguinity  to  the  intestate,  the 
inheritance  shall  descend  to  them  in  equal  parts,  however  remote 
from  the  intestate  the  common  degree  of  consanguinity  may  be.'* 
Kelly  V.  KeUy^  5  Lans.  446.  See  Hyatt  v.  Pugsley^  23  Barb.  301. 
The  leading  principle  in  the  construction  of  wills  is,  that  the 
intention  of  the  testator,  if  not  inconsistent  with  the  rules  of  law 
must  govern;  and  this  intention  is  to  be  ascertained  from  the 
whole  will  taken  togetlier.  TutUe  v,  Jleidennann^  5  Redf. 
202.  Approved  in  Clpperly  v.  Cippevly^  40  How.  Pr.  270. 
See  Covenhoven  v.  Shuler,  2  Paige,  122,  2  L.  ed.  839;  Crosby  v. 
Wendell^  6  Paige,  548,  3  L.  ed.  1096;  Parka  v.  Parks,  9  Paige, 
107,  4  L.  ed.  627.  The  intention  of  the  testator,  so  far  as  it  i& 
consistent  with  the  law,  must  govern  in  the  construction  of  the 
will.  When,  therefore,  the  intention  is  apparent  upon  the  whole 
will  taken  together,  the  court  must  give  such  a  construction  as  to 
support  that  intent,  even  against  grammatical  rules.  And  to  ef- 
fectuate this  evident  intention,  words  and  limitations  may  be 
transposed,  supplied  or  rejected.  Cited  in  SchetUer  v.  Smith,  41 
X  Y.  341;  KiUam  v.  AUen,  52  Barb.  613;  DuBois  v.  Ray,  33 
How.  Pr.  303,  7  Bosw.  283;  PhiUips  v.  Davies,  92  N.  Y.  204. 
See  Drake  v.  Pdl,  3  Edw.  Ch.  251,  3  L.  ed.  646;  Mason  v.  Jones^ 
2  Barb.  229;  LoriOard  v.  Coster,  5  Paige,  172,  3  L.  ed.  674.  If 
transposition  gives  effect  to  all  the  provisions  of  the  will,  and  ren- 
ders them  all  harmonious  and  consistent  with  each  other,  and 
with  the  general  purpose  and  intent  of  the  will,  it  affords  satis- 
factory grounds  of  presumption  that  it  reaches  the  source  of  the 
difficulty  and  explains  the  mode  in  which  it  arose.  Cited  in  Jaxik-- 
son  V.  Hoover,  26  Ind.  521.  See  RatJibone  v.  Dyckman,  3  Paige, 
9,  3  L.  ed.  37.  To  effectuate  the  testator's  intentions,  we  are  au- 
thorized to  give  the  most  liberal  construction  to  the  word  ''leave" 
and  read  it  as  though  the  word  "have"  had  been  written  instead* 
To  give  full  effect  to  such  intention  of  a  testator,  words  and  limi- 
tations may  be  transposed,  supplied  or  rejected.    DuBois  v.  Rayy 
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36  N.  Y.  172.  A  devise  of  lands  was  said  to  resemble  a  con- 
veyance, and  it  was  held  that  it  could  not  operate  to  any  other 
real  estate  than  such  as  the  testator  had  at  the  time  of  making 
the  will.  But  the  statute  does  away  with  all  distinction  between 
real  f^d  personal  estate,  and  the  intent  of  the  testator  governs 
in  all  cases.  Brown  v.  Brovm^  16  Barb.  674;  Parker  v.  Bogar- 
dus,  5  N.  Y.  311;  Jackson  v.  Potter,  9  Johns.  313;  Ramdal  v. 
Richa/rdson,  3  Dougl.  361. 

To  aid  in  ascertaining  the  true  construction  of  the  will,  evidence 
may  be  received  of  any  facts  known  to  the  testator,  which  may 
reasonably  be  supposed  to  have  influenced  him  in  the  disposition 
of  his  property;  and  as  to  all  the  surrounding  circumstances. 
French  v.  French,  14  W.  Va.  496.  The  current  opinions  of 
the  courts  in  this  country  is  tending  very  clearly  to  greater 
liberality  in  receiving  extrinsic  evidence  to  aid  in  giving  a  con- 
struction and  effect  to  wills,  and  show  what  property  was  intended 
to  be  devised,  and  what  person  was  intended  to  taks.  Cited  in 
note  to  Chamhera  v.  Watson,  60  Iowa,  339,  46  Am.  Rep.  78;  in- 
stanced in  Central  Nevs  York  Diocese  v.  Colgrove,  4  Hun,  368. 
See  Howard  v.  American,  Peace  Soc,  49  Me.  288;  Winkley  v. 
Kaime,  32  N.  H.  268;  Domestic  di  Foreign  Missumary  Society's 
App.  30  Pa.  426;  Button  v.  American  Tract  Soc.  23  Vt.336;  Dur 
Bois  V.  Ray,  35  N.  Y.  162. 

§  472.  Cancellation  of  Will. — To  make  any  act  of  destruction 
or  cancellation  of  a  will  operate  as  a  revocation,  the  act  must  be 
done  animo  revocandi.  Jackson  v.  Ilalloway,  7  Johns.  394; 
Jackson  v.  Potter,  9  Johns.  312;  Dan  v.  Broxon,  4  Cow.  490;  Id- 
ley  V.  Bowen,  11  Wend.  227;  Smith  v.  Wait,  4  Barb.  28;  Allison 
V.  Allison,  7  Dana,  94;  Batton  v.  Watson,  13  Ga.  63;  Rhodes  v. 
ViTison,  9  Gill,  169;  Burtenshaw  v.  Gilbert,  1  Cowp.  49. 

Where  the  intent  to  revoke  exists,  very  slight  injury  to  the  in- 
strument is  sufficient.  Jackson  v.  Belts,  6  Cow.  377;  Dan  v. 
Brown,  4  Cow.  483;  Avery  v.  Pixley,  4  Mass.  460;  Baptist 
Church  V.  Rohharts,  2  Pa.  110;  Sweet  v.  Sweet,  1  Redf .  451;  Mar- 
tins V.  Gardiner,  8  Sim.  73;  Price  v.  Powell,  3  Hurlst.  &  N. 
341;  Johnson  v.  Brailsford,  2  Nott  &  McC.  272. 

As  to  when  destruction  or  cancellation  by  testator  does  not 
amount  to  a  revocation,  see  Re  Forman,  54  Barb.  274;  Idley  v. 
Brown,  11  Wend.  227;  Smith  v.  Wait,  4  Barb.  28;  Nels(m  v. 
McGiffert,  3  Barb.  Ch.  158,  5  L.  ed.  865;  Yoorhis  v.  Yoorhis,  50 
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Barb.  119;  Clarlc  v.  Smithy  34  Barb.  140;  Burns  v.  BumSj  4 
Serg.  &  R.  296. 

The  rule  as  to  the  revocation  is  that  the  same  capacity  is  re- 
•quired  to  revoke  a  will  as  to  make  one.  Allison  v.  AUisan, 
He  Forinan^  supra^  and  following  cases  there  cited.  See, 
Also,  Rhodes  V.  Vinson^  stipra;  Batton  v.  Watsorij  13  Gra.  63; 
Boyd  V.  Cook,  3  Leigh,  32;  Malone  v.  Hobhs,  1  Rob.  ( Va.)  346; 
Hise  V.  Fincher^  10  Ired.  L.  139;  Pryor  v.  Coggiii,  17  Ga.  444. 

The  mere  intention  or  attempt  to  destroy  or  cancel  does  not 
Amount  to  revocation.  Jackson  v.  Betts,  9  Cow.  208;  Malone  v. 
Hotibsy  1  Rob.  (Va.)  346;  RunMe  v.  Gates,  11  Ind.  95;  Mundy  v. 
Mundy,  15  N.  J.  Eq.  290.  But  see  Smiley  v.  OamhiU,  2  Head. 
164;  i^arc?  v.  Ford,  7  Humph.  104;  Voorhees  v,  Vocrhees,  39  N. 
Y.  463;  Bohanon  v.  TToZc^?/,  1  How.  (Miss.)  246;  ^^/i^  v.  Mahaf- 
fey,  10  Ohio  St.  204. 

§  473.  Testamentary  Capacity.— In  Mouiitain  v.  Bermett, 
1  Cox,  353,  the  Lord  Chief  Baron  said:  "Two  things  must  be 
made  out,  in  the  first  instance,  by  those  who  support  the  will — 
the  formality  of  the  instrument  and  the  sanity  of  tlie  person  mak- 
ing it,  and  if  a  party  impeaching  a  will  relies  upon  actual  force 
being  used  upon  the  testator,  it  is  incumbent  upon  him  to  show 
it;"  and  he  adds  "that  there  is  another  ground,  which,  though  not 
80  distinct  as  that  of  actual  force,  nor  so  easy  to  be  proved,  yet  if 
it  should  be  made  out,  would  certainly  destroy  the  will, — that  is, 
if  a  dominion  was  acquired  by  any  person  over  a  mind  of  suffi- 
<5ient  sanity  for  general  purposes  and  of  sufficient  soundness  and 
discretion  to  regulate  his  afiEairs  in  general;  yet,  if  such  dominion 
or  influence  were  acquired  over  him  as  to  prevent  the  exercise  of 
such  discretion,  it  would  be  equally  inconsistent  with  the  idea  of 
a  disposing  mind." 

In  Marsh  v.  Tyrrell,  2  Hagg.  Eccl.  122,  that  experienced  and 
learned  judge.  Sir  John  NicoU,  said:  "It  is  a  great  but  not  un- 
common error  to  suppose  that,  because  a  person  can  understand  a 
-question  put  to  him,  and  can  give  a  rational  answer  to  such  u 
question,  he  is  of  perfect  sound  mind  and  is  capable  of  making  a 
will  for  any  purpose  whatever;  whereas  tiie  rule  of  law,  and  it  is 
the  rule  of  common  sense,  is  far  otherwise;  •  the  competency  of 
the  mind  must  be  judged  of  by  the  nature  of  the  act  to  be  done, 
jErom  a  consideration  of  all  the  cii'cumstances  of  the  case." 

The  observations  of  Erskine,  «/!,  in   Harwood  v.  Baker,   3 
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Moore,  P.  C.  282,  290,  are  worthy  of  note.  He  says:  "But 
their  lordships  are  of  opinion  that,  in  order  to  constitute  a 
sound  disposing  mind,  a  testator  must  not  only  be  able  to 
understand  that  he  is  by  his  will  giving  the  whole  of  his  property 
to  one  object  of  his  regard,  but  that  he  must  have  also  capacity  to 
comprehend  the  extent  of  his  property,  and  the  nature  of  the 
claims  of  others,  whom,  by  his  will,  he  is  excluding  from  aU  par- 
ticipation in  that  property;"  and  he  justly  and  truthfully  adds 
"that  the  protection  of  the  law  is  in  no  case  more  needed  than  it 
is  in  those  where  the  mind  has  become  too  much  enfeebled  to 
comprehend  more  objects  than  one,  and  most  especially  when  that 
one  object  may  be  so  forced  upon  the  attention  of  the  invalid  as 
to  shut  out  all  others  that  might  require  consideration;  and  there- 
fore the  question  which  their  lordships  propose  to  decide  in  this 
case  is,  not  whether  Mr.  Baker  knew  when  he  was  giving  all  his 
property  to  his  wife,  and  excluding  all  his  other  relations  from 
any  share  in  it;  but  whether  he  was  at  that  time  capable  of  rec- 
ollecting who  those  relations  were,  of  understanding  their  re- 
spective claims  upon  his  regard  and  bounty,  and  of  deliberately 
forming  an  intelligent  purpose  of  excluding  them  from  any  share 
of  his  property." 

Mr.  Justice  Washington,  in  Harrison  v.  Rowan^  3  Wash.  C 
C.  580,  speaking  of  the  capacity  of  a  testator  necessary  to  a  valid 
will,  remarks:  "He  must,  in  the  language  of  the  law,  have  a 
sound  and  disposing  mind  and  memory.  In  other  words  he  ought 
to  be  capable  of  making  a  will  with  an  understanding  of  the  nat^ 
ure  of  the  business  in  which  he  is  engaged;  a  recollection  of  the 
property  he  means  to  dispose  of;  of  the  persons  who  are  the  ob- 
jects of  his  bounty;  and  the  manner  in  which  it  is  to  be  distrib- 
uted between  them." 

In  Den  v.  Johnson^  5  N.  J.  L.  454,  the  Chief  Justice,  in  charg- 
ing the  jury  on  this  point,  said:  "That  a  disposing  mind  and  mem- 
ory is  a  mind  and  memory  which  has  the  capacity  of  recollecting,  dis- 
cerning and  feeling  the  relations,  connections  and  obligations  of  fam- 
ily and  blood;  that,  though  it  has  been  sometimes  said,  as  has  been 
stated,  from  the  books,  if  one  could  correctly  tell  his  name,  say  the 
day  of  the  week,  or  even  ask  for  food,  it  is  a  sufficient  evidence  of  a  dis- 
posing mind,  yet  such  sayings,  though  they  show  that  wills  are  not 
lightly  to  be  set  aside  on  suggestions  of  incapacity,  can  and  ought 
to  have  but  little  weight  with  rational  men,  investigating  the 
truth  upon  their  oaths;  that  if,  upon  the  whole,  they  should  be  of 
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opinion  that  the  mental  powers  of  the  testatrix  were  so  far  enfee- 
bled and  broken  as  that  she  could  not  make  a  discreet  disposition 
of  her  affairs,  herself,  and  the  will  in  question  was  devised  by 
other  persons,  and  only  assented  to  by  her,  upon  being  asked, 
without  the  power  of  understanding  it,  then  they  ought  to  find 
for  plaintiff;"  that  it  was  not  her  will. 

In  Boyd  v.  Ehy^  8  Watts,  66,  Sergeant,  J,^  in  delivering  the 
opinion  of  the  court  says :  "  The  great,  broad  and  intelligible 
question  is,  whether  the  mind  was  restored  so  as  to  be  sound, 
wholly  compos;  or  whether  a  portion  of  its  thinking  and  judging 
powers,  as  connected  with  the  subject  of  the  will,  remained 
mangled  and  perverted,  at  the  time  of  making  the  codicil,  so  as  to 
leave  it  incapable  of  interfering  with  his  former  disposition  of  his 
estate  with  judgment  and  discretion." 

In  Shropahvre  v.  Heno^  5  J.  J.  Marsh.  91,  Robertson,  Ch. «/., 
observed  that  the  facts  in  that  case  led  the  court  to  the  opinion 
^'  that  the  testator  had  not  a  disposing  mind,  or  that  if  he  ever  had,  it 
was  not  in  a  disposing  state.  He  was  not  superannuated  nor  was 
he  absolutely  sPultv^  or  futuua;  but  all  the  facts  combined  tend 
to  show  that  he  had  not  a  sound  memory,  nor  sufficient  mind,  nor 
a  mind  in  a  proper  state  for  disposing  of  his  estate  with  reason,  or 
according  to  any  fixed  judgment  or  settled  purpose  of  his  own. 
This  we  consider  the  true  test,  established  not  only  by  philosophy 
but  by  law."  Coimerse  v.  Corvoei'ae^  21  Vt.  168,  lays  down  the 
rule,  that  if  the  testator,  when  he  made  the  will,  was  capable  of 
knowing  and  understanding  the  nature  of  the  business  he  was 
then  engaged  in,  and  the  elements  of  which  the  will  was  composed, 
-and  the  disposition  of  his  property  as  therein  provided  for,  both 
as  to  the  property  he  meant  to  dispose  of  by  his  will  and  the  per- 
sons to  whom  he  meant  to  convey  it,  and  the  manner  in  which  it 
was  to  be  distributed  between  them,  then  he  possessed  a  sound 
and  disposing  mind  and  memory.  This  rule  was  approved  by 
Redfield, «/.,  who  added :  "  He  must  undoubtedly  retain  sufficient 
Active  memory  to  retain  in  his  mind,  without  prompting,  particulars 
or  elements  of  the  business  to  be  transacted,  and  to  hold  them  in  his 
mind  a  sufficient  length  of  time  to  perceive  at  least  their  obvious 
relations  to  each  other,  and  be  able  to  form  some  rational  judg- 
ment in  relation  to  them." 

In  1828,  Chcmcellor  Walworth,  in  Clark  v.  Fisher  (1  Paige, 
171,  2  L.  ed.  604),  said :  "  The  general  principles  in  relation  to 
tlie  capacity  of  a  person  to  make  a  will  are  well  understood.     He 
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must  be  of  sound  and  discerning  mind  and  memory  so  as  to  be 
able  to  make  a  testamentary  disposition  of  his  property  with  sense 
and  judgment  in  reference  to  the  situation  and  amount  of  such 
property,  and  to  the  relative  claims  of  different  parties  who  are  or 
might  be  the  objects  of  his  bounty."  In  that  case  the  chancellor 
reversed  the  decision  of  the  surrogate,  which  admitted  the  will  of 
John  Fisher  to  probate.  The  testamentary  capacity  of  John 
Fisher,  was  again  the  subject  of  judicial  investigation  before  Vice- 
Chancellor  Sandf ord,  in  1845  and  1846  {Glarke  v.  Sawyer^  3  Sandf . 
Ch.  351,  7  L.  ed.  879),  and  he  held  that  he  had  testamentary 
capacity.  This  decree  was  reversed,  on  appeal,  by  the  chancellor, 
who  held  the  will  void,  and  this  court,  on  appeal,  affirmed  the 
decree  of  the  chancellor.  (2  N.  Y.  498.)  It  is  stated  in  a  note 
by  the  reporter,  that  a  majority  of  this  court  were  of  the  opinion, 
upon  all  the  facts,  that  the  chancellor  had  properly  set  aside  the 
will,  but  without  passing  upon  the  question  as  to  the  degree  of 
mental  capacity  necessary  to  make  a  will,  affirming  the  proposi- 
tion that  the  testator  in  that  case  had  not  testamentary  capacity^ 
Shankland, «/!,  said  that,  regarding,  as  he  did,  the  cases  of  Stewart 
V.  Lispenard^  26  Wend.  255,  and  BlancJia/rd  v.  Nestle^  3  Denio, 
37,  as  fixing  the  standard  of  testable  capacity  at  any  point  above 
that  of  the  idiot  and  the  lunatic,  the  will  cannot  be  declared  void  for 
the  want  of  a  sound,  disposing  mind.  Delajidd  v.  Parish,  25  N. 
Y.  9. 

§  474.  Dae  Attestation. — In  England  the  attestation  of  a  will 
by  a  witness  making  his  mark  is  sufficient,  although  the  statute 
requires  the  will  to  be  attested  and  subscribed  by  the  witnesses. 
Harriacfn  v.  Harrison^  8  Ves.  Jr.  185;  Addy  v.  Grixj  8  Ves.  Jr. 
504;  Baker  v.  De7iingy  8  Ad.  &  El.  94;  George  v.  Surrey y  1 
Mood.  &  M.  516. 

The  law  in  South  Carolina  and  Louisiana  is  the  same.  A  mark 
is  a  good  signature.  Adams  v.  Chaplin,  1  Hill,  Eq.  266 ;  Tagi- 
asco  V.  Molinari,  9  La.  512;  Madison  v.  Zabriskie,  11  La.  251. 

The  making  of  his  mark  at  the  end  of  the  will,  by  the  testator, 
is  a  sufficient  signing  of  the  will  to  be  a  compUance  with  the  re- 
quirement of  the  New  York  statute  requiring  that  the  will  shall 
by  subscribed  by  the  testator.  Chaffee  v.  Baptist  Missionary 
Convention,  10  Paige,  85,  4  L.  ed.  896;  1  Bob.  Wills,  94. 

So,  writing  with  a  pencil  is  sufficient.  Geary  v.  Physic,  5 
Barn.  &  C.  234;  Brown  v.  Butchers  A  D.  Bank,  6  Hill,  443. 
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A  mark  ie  sufficient,  notwithstanding  the  testator  was  able  to- 
write.  Taylor  v.  Dening^  3  Nev.  &  P.  228;  S.  G,  svh  nam. 
Baker  v.  Dening,  8  A(L  &  EL  94. 

Signature  of  witness  to  a  will  by  a  mark  is  sufficient.  Jackson 
V.  Van  Duseriy  5  Johns.  144;  Jie  Goods  of  Fidd^  3  Curt.  EccL 
752;  Be  Goods  of  Ashmore^  3  Curt.  Eccl.  756. 

A  will  signed  by  a  mark,  without  the  name  of  the  deceased 
appearing  in  it,  was  held  sufficiently  signed  under  the  Stat.  1  Vict, 
chap.  26,  §  9,  the  will  being  identified  aliunde.    Be  Goods  of 
Bryce,  2  Curt.  Eccl.  225. 

In  Pennsylvania  it  has  been  held  that  the  will  must  be  signed 
with  the  testator's  own  name,  either  by  himself,  or  by  some  person 
in  his  presence,  and  by  his  express  direction.  His  mark  is  insuf* 
ficient.  Purdon,  Dig.  971;  1  Jarm.  Wills,  112,  2d  Am.  ed., 
marg.  p.  70,  note  1;  CavetSs  App.  8  Watts  &  S.  21. 

A  mark  is  a  good  signature  in  If ew  Jersey.  Den  v.  MiUon,  12= 
N.  J.  L.  81. 

It  must,  however,  be  proved  to  be  the  mark  of  the  witness. 
Collins  y.  Nicols,  1  Harr.  &  J.  399.  See  2  Greenl.  Ev.  §  677; 
Baker  v.  Bening^  8  Ad.  &  El.  94;  Harrison  v.  Elvin^  3  Q.  B. 
117;  Doc  V.  Bavis,  11  Jur.  182;  1  Greenl.  Ev.  (4th  ed.)  §  272;  1 
Jarm.  Wills  (2d  Am.  ed.)  118,  marg.  p.  74,  note  2, 

As  to  omission,  or  error,  in  middle  name,  not  a  misnomer; 
name  idem  sonansf  initials;  "senior"  or  "junior"  no  part  of 
name,  see  note  to  Keene  v.  Meade^  28  U.  S.  3  Pet.  1,  7  L.  ed.  581. 

§  475.  Jurisdiction  of  Equity  to  Correct  Mistakes. — ^Equity 
has  a  very  narrow  jurisdiction  to  correct  mistakes  in  wills,  but  only 
when  the  error  appears  upon  the  face  of  the  will  itself,  so  that 
both  the  mistake  and  the  correction  can  be  ascertained  and  sup- 
plied by  the  context  from  a  plain  interpretation  of  the  terms  of 
the  instrument  as  it  stands.  A  resort  to  extrinsic  evidence  is. 
never  permitted,  either  to  show  a  mistake  or  to  ascertain  the  cor- 
rection. Mistakes  which  can  be  thus  corrected,  may  be  in  the 
names  of  legatees  or  devisees  in  the  description  of  property  or  in 
other  terms.     See  Pom.  Eq.  Jur.  §  871,  and  note. 

When  evidence  of  circumstances  is  admitted  to  explain  an  am- 
biguity, this  is  not  for  the  purpose  of  correcting  a  mistake.  The 
following  cases  illustrate  the  extent  and  limits  of  this  jurisdiction: 
Hart  V.  Tvlk,  2  DeG.  M.  &  G.  300;  Campbell  v.  BouskeU,  27 
Beav.  325;    Taylor  v.  Bichardson^  2  Drew,  16;   Snyder  v.  War^ 
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hoMB^  11  N.  J.  Eq.  463;  Wood  v.  WhUe^  32  Me.  340;  Jackson  v. 
Payne,  2  Met.  (Ky.)  567;  Goode  v.  Ooode,  22  Mo.  518;  Treader 
V.  JifiZ^t^r,  6  Ired.  Eq.  248;  Johnson  v.  HubbeU,  10  N.  J.  Eq.  332; 
Yates  V.  Cbfe,  1  Jones,  Eq.  110;  McAlister  v.  BuUerfidd,  31 
Ind.  25;  Erwin  v.  Hamner,  27  Ala.  296;  MacJvem  v.  Machem^  28 
Ala.  374;  ^Z^rV  4;?p.  67  Pa.  341;  iTi^tt  v.  iTi^,  1  Freem.  Eq, 
128;  and  Bee  Kerr,  Fmnd,  448-453.  The  rales  upon  this 
subject  belong  to  the  general  doctrine  concerning  the  inter- 
pretation of  wills,  and  will  be  found  in  works  which  treat  of  wills. 
The  subject  of  correcting  mistakes  in  wills,  mentioned  in  the  text, 
needs  a  little  fuller  explanation.  There  is  no  jurisdiction  in  equity 
for  the  reformation  of  wills  analogous  to  that  for  the  reformation 
of  conveyances,  agreements  and  the  like.  The  power  to  correct 
mistakes  in  wills  is  simply  a  part  of  the  more  general  function  of 
construction  and  interpretation,  and  may  be  exercised,  if  at  aU,  in 
administration  suits,  or  in  any  other  suits  wherein  the  rights  of 
parties  under  the  will  are  adjudicated.  In  many  of  the  states  it 
would  be  exercised  by  courts  having  a  probate  jurisdiction  in  the 
proceedings  for  the  final  settlement  and  distribution  of  the  State. 
However  exercised,  the  power  only  exists  in  very  narrow  limits. 

§  476.  Subscribing  Witnesses  Salject  to  Subpoena. — The 

courts  are  resolute  in  demanding  the  due  observance  of  all  statu- 
tory forms  regarding  probate  proceedings,  and  it  is  the  duty  of 
the  subscribing  witness  to  a  will  to  appear  and  testify  concerning 
its  execution  and  validity.  The  ordinary  process  to  bring  these 
witnesses  before  the  court  is  the  writ  of  subpoena. 

It  is  a  writ  or  order  directed  to  a  person  and  requiring  his 
attendance  at  a  particular  time  and  place  to  testify  as  a  Mritness; 
it  may  also  require  him  to  bring  with  him  any  books,  documents 
or  other  things  under  his  control  which  he  is  bound  by  law  to 
produce  in  evidence. 

We  have  the  subscribing  witnesses  now  in  court,  through  the 
instrumentality  of  the  subpoena.  Without  making  an  invidious 
selection  from  the  practice  proceedings  from  the  various  States, 
we  will  merely  indicate  om*  partiality  for  the  proceedings  pre- 
scribed by  the  Illinois  practice,  for  the  reason  that  the  well  settled 
nature  of  that  practice,  together  with  its  simplicity  and  direct- 
ness, has  given  it  great  repute  and  wide  acceptation.  I  quote 
from  Hill's  Probate  Practice,  page  33:  "On  the  day  set  apart  or 
appointed  for  the  hearing,  the  witness  being  in  attendance,  the 
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judge  or  counsel  for  the  person  seeking  probate  of  the  will  pro- 
pounds the  usual  interrogatories:  What  is  your  name  ?  Is  this 
jour  signature  ?  Where  do  you  live  ?  Did  you  see  A  sign  his 
name  to  this  instrument  ?  Did  you  hear  him  acknowledge  this 
name  to  be  his  signature  ?  Did  he  know  at  that  time  the  con- 
tents of  this  instrument  and  declare  it  to  be  his  last  will  and  testa- 
ment in  your  presence,  and  in  the  presence  of  all  the  persons  who 
signed  this  instrument  ?  Was  he  then  of  sound  mind  and  mem- 
ory ?  Did  you  sign  it  in  his  presence  ?  Did  you  sign  it  at  his  re- 
quest or  by  his  consent  ?" 

§  477.  What  Must  be  ProTen, — It  must  satisfactorily  appear, 
by  the  testimony  of  two  or  more  credible  witnesses  declaring  on 
oath  or  affirmation,  in  open  court,  (1)  that  they  were  present 
and  saw  the  deceased  sign  the  will  or  codicil  in  their  presence,  or 
acknowledged  the  same  to  be  his  free  act  and  deed;  (2)  that  they 
believed  the  testator  at  that  time  to  be  of  sound  mind  and  mem- 
ory. 

The  will  itself  must  be  in  writing,  and  signed  either  by  the 
testator  or  by  some  person  in  the  testator's  presence  by  the  testa- 
tor's direction.  It  must  be  attested  by  two  or  more  credible  wit- 
nesses; i.  «.,  two  or  more  must  subscribe  it  as  witnesses. 

These  attesting  witnesses  are,  if  living,  to  be  called  to  prove 
the  will,  if  they  reside  in  the  county  where  the  will  is  to  be  proved; 
if  they  reside  out  of  the  county  or  State  where  the  proceedings 
are  pending,  then  the  court  will,  on  the  suggestion  of  such  fact, 
issue  under  its  seal  a  dedimus.  This  is  usually  accompanied  with 
specific  instructions  as  to  the  mode  of  taking,  certifying  and  re- 
turning depositions  according  to  the  statute  law  (in  this  case,  of 
Illinois). 

The  depositions  so  taken  should  be  read  over  to  the  witness, 
and  the  same  should  be  signed  and  sworn  to. 

The  dedimus  referred  to  in  the  text  may  issue  to  some  judge, 
justice  of  the  peace,  mayor  or  other  chief  magistrate  of  the  city, 
town,  corporation  or  county,  where  such  witness  may  be  found. 
It  may  be  obtained  upon  ex  parte  application  to  the  court,  by  way 
of  affidavit  filed. 

§  478.  Illinois  Probate  Act. — Before  admitting  the  will  to 
probate,  it  should  affirmatively  appear  from  the  testimony  and  the 
record  and  files  of  the  court,  as  follows: 
76 
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(1)  That  the  court  is  the  proper  court  to  receive  the  wilL 

(2)  That  the  testator  is  dead. 

(3)  That  the  application  or  petition  is  in  form,  good  in  substance,, 
and  properly  verified. 

(4)  That  due  notice  of  the  hearing  has  been  given,  if  notice  has 
been  ordered  and  citations  issued;  and  proper  proofs  of  service 
and  publication  must  be  filed.  The  returns  to  the  dedimusj  if 
any,  must  be  in  form,  etc. 

(5)  That  it  must  be  proved  beyond  a  doubt  that  the  instrument 
presented  and  under  consideration  is  the  last  will  and  testament 
of  the  decedent,  according  to  the  Statute  of  Wills. 

The  first  two  points  are  essential  to  jurisdiction,  for  if  the  court 
be  not  the  court  of  the  proper  county,  or  if  the  testator  be  not 
yet  dead,  the  court  has  no  jurisdiction.  If  the  petition  be  de- 
fective, it  may,  then,  be  amended  and  cured;  if  sufficient  no- 
tice has  not  been  given,  the  hearing  should  be  continued  until 
proper  notice  has  been  given.  If  the  depositions  are  objection- 
able or  insufficient,  they  may  be  retaken.  In  matters  of  practice 
of  this  nature  the  court  has,  by  the  statute,  a  large  discretion. 
"To  do  all  other  needful  acts"  covers  the  broadest  discretionary 
power.  The  Constitution  conferring,  as  we  have  seen,  original 
jurisdiction,  and  the  statute  power  to  do  all  other  needful  acts, 
the  scope  of  the  jurisdiction  is  as  broad  as  it  could  well  be  made. 
Hence,  we  have  added  in  §  481,  post^  the  resume  of  the  decisions 
of  the  Supreme  Court,  that  from  the  highest  standpoint  known  to 
our  law,  the  subject  before  us  may  be  carefully  studied,  and  the 
probate  business  be  continually  held  up  to  its  proper  place  and 
dignity  alongside  of  the  venerated  systems  of  chancery  and  com- 
mon law.    The  fifth  point  is  the  all-important  consideration. 

The  issue  is,  whether  or  not  the  instrument  submitted  be  the 
last  will  and  testament  of  the  decedent.  If  yea,  the  will  should 
be  received  and  probated.  If  nay,  it  should  be  promptly  re- 
jected. 

Evidence  that  the  following  questions  were  answered  in  the 
affirmative  must  be  produced: 

(1)  Was  the  testator,  at  the  time  of  making  the  alleged  will,  a 
person  of  lawful  age  ? 

(2)  Was  the  testator,  at  the  time  of  making  the  alleged  will,  "a 
person  of  sound  mind  and  memory  ?" 

(3)  Is  the  will  "  reduced  to  writing  ?" 
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(4)  Was  it  signed  either  by  tlie  testator  or  by  some  person  in  his 
or  her  presence,  and  by  his  or  her  direction  ? 

(5)  Was  it  attested  in  the  presence  of  the  testator  by  two  or 
more  credible  witnesses,  to  whom  no  beneficial  devifle,  legacy  or 
interest  has  been  made  or  given  in  such  will  ? 

(6)  Had  the  testator,  at  the  time  of  his  decease,  a  mansion-house 
or  known  place  of  entry  in  this  county  ?  If  nay,  does  he  devise 
lands  ?  If  yea,  are  they  or  any  of  them  in  this  county  i  If  nay, 
did  he  die  in  this  county  ?  If  nay,  is  the  estate,  or  a  greater  part 
thereof,  in  this  county  ? 

To  solve  these  questions  takes  us  through  the  whole  range  of 
the  probate  of  the  will  on  the  merits. 

§  479.  Outline  of  the  New  York  Practice. — The  supremacy 
and  rare  excellence  of  the  New  York  practice  methods,  which  are 
founded  upon  the  most  obvious  principles  of  equity,  suggest  an  . 
outline  of  the  evidence  necessary  to  sustain  the  legal  attitudes  of 
a  proponent  in  the  attempt  to  establish  the  last  will  and  testament 
of  a  decedent.  The  provisions  which  are  statutory,  are  as  fol- 
lows: It  should  be  observed  that  positive  proof  is  an  absolute 
prerequisite  in  establishing  the  following  propositions,  that  the 
evidence  required,  being  statutory,  and  hence  in  contravention  of 
the  common  law,  is  strictly  construed  and  any  deviation  from  the 
formulas  indicated,  is  fatal  or  at  least  menacing  to  the  integrity 
of  the  proponent's  case. 

(1)  It  shall  be  subscribed  by  the  testator  at  the  end  of  the 
will. 

(2)  Such  subscription  shall  be  made  by  the  testator,  in  the  pres- 
ence of  each  of  the  attesting  witnesses,  or  shall  be  acknowledged 
by  him  to  have  been  so  made,  to  each  of  the  attesting  witnesses. 

(3)  The  testator  at  the  time  of  making  such  subscription,  or  at 
the  time  of  acknowledging  the  same,  shall  declare  the  instrument 
so  subscribed  to  be  his  last  will  and  testament. 

(4)  There  shall  be  at  least  two  attesting  witnesses,  each  of  whom 
shall  sign  his  name  as  a  witness,  at  the  end  of  the  will,  at  the  re- 
quest of  the  testator: 

(5)  The  witnesses  to  any  will  shall  write  opposite  to  their  names 
their  respective  places  of  residence;  and  every  person  who  shall 
sign  the  testator's  name  to  any  will  by  his  direction,  shall  write 
hifi  own  name  as  a  witness  to  the  will.  Whoever  shall  neglect  to 
comply  with  either  of  these  provisions  shall  forfeit  fifty  dollars. 


1204  LAW   OF   EVIDENCE    IN   CIVIL   CASES. 

to  be  recovered  by  any  person  interested  in  the  property  devised 
or  bequeathed  who  will  sue  for  the  same.  Such  omission  shall 
not  affect  the  validity  of  any  will,  nor  shall  any  person  liable  to 
the  penalty  aforesaid,  be  excused  or  incapacitated  on  that  account 
from  testifying  respecting  the  execution  of  such  will. 

§  480.  Illustrations. — The  evidence  of  the  subscribing  wit- 
nesses to  a  will,  although  strangers  to  the  testator,  is  sufficient, 
standing  alone,  to  establish  the  due  execution  of  the  will.  Marx 
V.  McOlynn,  88  N.  Y.  357. 

The  proponent  of  an  alleged  will  has  the  burden  of  proving, 
beyond  a  reasonable  doubt,  a  requirement  of  the  statute  as  to  ex- 
ecution.    Burke  v.  Nolan^  1  Dem.  436. 

Where,  upon  the  evidence,  the  court  is  In  doubt  as  to  the  va- 
lidity of  the  will,  it  will  reverse  a  decree  of  the  surrogate  admit- 
ting the  will  to  probate,  and  order  issues  to  be  tried  by  a  jury. 
Re  Wm  of  Hitchcock,  16  K  Y.  Week.  Dig.  533. 

The  proof  of  a  will  abides  by  the  same  rules  of  evidence  as  pre- 
vail in  all  other  judicial  investigations.  Peebles  v.  Case,  2  Bradf . 
226. 

As  to  principles  of  evidence  on  proving  wills,  see  Delqfield  v. 
Parish,  25  N.  Y.  9,  1  Kedf.  130,  42  Barb.  274;  Shennan's  App. 
16  Abb.  Pr.  397,  note;  Peck  v.  Cary,  27  N.  Y.  9,  aff'g  38  Barb.  77. 

A  will  executed  by  a  mark  may  be  proved  by  one  subscribing 
witness  with  other  circumstances.  Simpson^ s  WiU,  2  Redf.  29. 
Cmitra,  Walsh's  WiU,  1  Tuck.  132. 

No  unvarying  rule  as  to  amount  of  proof  necessary,  can  be  laid 
down.  It  is  the  duty  of  the  court  to  ascertain  from  the  facts  and 
circumstances,  whether  the  instrument  offered  is  established  with 
reasonable  certainty,  and  if  it  is,  to  receive  the  same.  Rider  v. 
Logg,  51  Barb.  260. 

Ordinarily,  it  is  sufficient  for  the  pereon  offering  the  will  to 
prove  compliance  with  the  formalities  of  the  statutes,  but  when 
circumstances  of  suspicion  exist,  proof  should  be  given  that  it  is 
in  truth  the  will  of  the  testator  in  declaring  his  intentions.  Lake 
V.  Ranney,  33  Barb.  49;  Lee  v.  Dill,  11  Abb.  Pr.  214. 

Proof  by  one  of  the  subscribing  witnesses  that  all  the  statutory 
formalities  were  observed,  is  sufficient  to  establish  a  will,  although 
the  other  witness  fails  to  remember  the  fact,  provided  the  surro- 
gate is  satisfied  that  he  is  truthful,  and  tells  the  transaction  pre- 
cisely as  it  happened.  Trustees  of  Auburn  Theo,  Seminary 
v.  'Calhoun,  62  Barb.  381,  38  Barb.  148,  rev'd  25  N.  Y.  422. 
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When  one  of'  the  subscribing  witnesses  swears  that  all  the  for- 
malities required  by  statute  were  complied  with,  though  the  other 
does  not  recollect  the  fact,  the  will  should  be  admitted.  So  held, 
where  one  witness  swore  to  all  the  formalities,  while  the  other  did 
not  remember  seeing  the  testatrix  sign,  or  that  the  attestation 
clause  was  read  over,  though  he  does  not  recollect  that  it  was  not 
done.     Taylor  v.  Brodheadj  5  Kedf.  624. 

The  failure  of  recollection  of  the  subscribing  witnesses  to  a  will 
as  to  what  occurred  at  the  time  of  signing,  will  not  defeat  the 
probate  thereof  if  the  attestation  clause  and  the  surrounding  cir- 
cumstances satisfactorily  establish  its  execution.  Rugg  v.  Rugg^ 
83  N.  Y.  592,  aflPg  21  Hun,  383. 

The  question  of  the  due  execution  of  the  will  is  to  be  deter- 
mined like  any  other  fact,  in  view  of  all  the  legitimate  evidence  in 
the  case.  No  controlling  effect  is  to  be  given  to  the  testimony  of 
the  subscribing  witnesses.  It  may  be  rebutted  by  other  evidence, 
direct  or  circumstantial.     Or%er  v.  Orser^  24  N.  Y.  51. 

Photographs  of  a  will  cannot  be  received  as  evidence.  Mer- 
chants  Will,  1  Tuck.  151.  See  TaAjl(yr  Will  Case,  10  Abb.  Pr. 
N.  S.  300. 

Rule  as  to  comparison  of  signature  with  other  writings,  stated 
and  applied.  Johnson  v.  Hicks^  1  Lans.  150.  See  Laws  1880, 
chap.  36. 

A  literal  compliance  with  the  provisions  of  the  statute  pre- 
scribing the  manner  of  executing  and  attesting  wills,  is  not  re 
quired;  a  substantial  observance  of  them  will  be  regarded  as  suffi- 
cient. Gamble  v.  Oamhle^  39  Barb.  373;  Oilhert  v.  Knox,  52  N. 
Y.  125;  Coffin  v.  Coffin,  23  N.  Y.  9;  NeUon  v.  McGiffert,  3  Barb. 
Ch.  158,  5  L.  ed.  855;  Carle y,  Underhill,Z'RY2Ai.l01\ Seguine \ . 
Segume,  2  Barb.  385.  See  Doe  v.  Roe,  2  Barb.  200,  and  Keenetj 
V.  Whitmarsh,  16  Barb.  141. 

It  may  be  stated  as  a  general  proposition  that  any  of  the  acts 
required  of  the  testator  by  statute  may  be  done  by  another  per- 
son in  his  presence,  with  his  approval  and  assent.  Robins  v. 
Coryell,  27  Barb.  556;  Gilhert  v.  Knox,  52  N.  Y.  125;  Peck  v. 
Cary,  27  K  Y.  9,  aff'g  38  Barb.  77;  Re  Gilnian,  38  Barb.  364; 
Campbell  v.  Logan,  2  Bradf.  90. 

A  substantial  compliance  with  the  statute  as  to  publication  is 
enough.  The  words  of  request  to  the  witnesses  to  sign,  or  the 
acknowledgment  to  them  of  the  testator's  signature,  may  pro- 
ceed from  another,  but  will  be  regarded  as  those  of  a  testator,  if 
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the  circumstanceB  show  that  he  adopted  them,  and  that  the  persoii 
using  them  in  his  presence  did  so  with  his  assent.  GhUhert  v. 
Knox,  62  N.  T.  125. 

A  declaration  that  the  paper  is  the  testator's  ^^will  or  agree- 
ment" is  too  indefinite.     Butherford  v.  Rutherford,  1  Denio,  83. 

Or  that  it  is  his  "free  will  and  deed."  Lewis  v.  Lewis,  11  N. 
T.  220,  aiFg  13  Barb.  17,  aflPg  9  K  Y.  Leg.  Obs.  150. 

Beading  of  tlie  will  in  the  presence  of  the  testator  and  the  sub- 
scribing witnesses,  and  its  subscription  by  all  the  parties  in  pres- 
ence of  each  other,  is  ordinarily  suflicient  evidence  of  declaration 
and  request.    Moore  v.  Moore,  2  Bradf.  261. 

Where  a  testator  is  in  the  extremity  of  his  last  sickness,  and 
very  feeble,  his  adoption  of  the  act  of  a  third  in  declaring,  in  his 
presence,  that  an  instrument  is  his  will,  and  a  request  by  such  a 
person  to  the  witnesses  to  sign  it,  must  be  clearly  proved.  Seath 
V.  Cole,  15  Hun,  100. 

The  codicil  to  a  will  should  be  executed  with  the  same  formali- 
ties as  the  will  itself,  where  there  was  no  proof  that  the  testator 
declared  the  paper  intended  to  be  a  codicil  to  his  last  will  was  in 
fact  a  codicil  thereto.  Held,  not  admissible  to  probate.  Dack 
Y.  Dock,  19  Hun,  630;  modified,  84  N.  Y.  663. 

As  to  what  is  sufficient  evidence  of  a  publication,  prior  to  attesta- 
tion, see  Stewarts  Will,  2  Eedf.  77;  Thompson  v.  Stevens,  62  N.Y. 
634;  Burh's  Will,  2  Redf.  239;  Neugent  v.  Nexigeni,  2  Eedf.  369. 

As  to  what  was  held  not  sufficient  publication  in  particular 
cases,  see  Ex  parte  Beers,  2  Bradf.  163;  Torry  v.  Bowen,  15  Barb. 
304;  Nipper  v.  Groesheck,  22  Barb.  670. 

The  rule  is  well  established  that  when  there  is  a  failure  of  recol- 
lection by  the  subscribing  witness,  the  probate  of  the  will  cannot 
be  defeated  if  the  attesting  clause  and  the  surrounding  circum- 
stances satisfactorily  establish  its  execution.  Be  WiUof  Pepoon. 
91  N.  Y.  255. 

See  also  Willard,  Executors,  109;  Jauncey  v.  Thorne,  2  Barb. 
Ch.  41,  5  L.  ed.  549.  The  case  last  above  cited  is  chiefly  remark- 
able for  occasioning  an  editorial  note  in  L.  C.  P.  Go's  edition  by 
Hon.  Robert  Desty,  which  carefully  exhibits  the  present  state  of 
judicial  authority  upon  this  subject.  I  append  the  concluding 
paragraphs  of  this  very  valuable  annotation. 

A  will  may  be  sustained  even  in  opposition  to  the  positive  testi- 
mony of  one  or  more  of  the  subscribing  witnesses,  who  either  mis- 
takenly or  corruptly  swears  that  the  formalities  required  by  the 
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statute  were  not  complied  with,  if  from  other  testimony  in  the 
-case  the  court  or  jury  is  satisfied  that  the  contrary  is  the  fact. 
€ited  in  Re  Coti/reWs  WiU,  95  N.  T.  334;  followed  in  JH'arton  v. 
Norton^  2  Eedf .  13.  While  a  will  may  not  be  established  without 
the  evidence  of  the  attesting  witnesses,  it  may  be  established 
4igainst  the  combined  testimony  of  them  all  by  proof  from  others. 
Oited  in  Thornton  v.  Tkomtony  39  Vt.  152;  Lowe  v.  JoUiffe^  1 
W.  Bl.  365;  Adams  v.  FieLd^  21  Vt.  256;  Jackson  v.  Ghrxstman^ 
4  Wend.  277.  The  due  execution  of  a  will  may  be  established  by 
other  evidence  than  such  as  may  be  derived  from  the  subscribing 
witnesses.  Indeed,  in  opposition  to  the  evidence  of  subscribing 
witnesses,  wills  have  been  established  and  admitted  to  probate. 
Cited  in  Rugg  v.  Rugg^  21  Hun,  385;  Ta/rram^t  v.  Ware^  in  note 
to  Trustees  of  Auburn  Theo.  Seminary  v.  Calhoun^  s^ipra. 

If,  by  reason  of  the  death  of  the  attesting  witnesses  or  their 
absence  beyond  the  reach  of  process,  or  for  any  other  cause,  a 
foundation  be  laid  for  the  introduction  of  secondary  evidence, 
proof  of  their  signatures  will  be  evidence  that  what  they  attested 
in  fact  did  take  place.  Cited  in  Allmre  v.  Allaire^  37  N.  J.  L. 
325;  see  Nickerson  v.  Buok^  12  Cush.  332. 

The  request  to  attest  the  execution  of  the  will,  may  be  implied 
•as  well  as  expressed.  Brown  v.  DeSelding^  4  Sandf.  10;  Hutch- 
ings  V.  Cochrane^  2  Bradf.  295;  Gamble  v.  Gamble,  39  Barb.  373; 
Doe  V.  Roe,  2  Barb.  200;  Butler  v.  Betison,  1  Barb.  526,  Hand,  J. 
See  also  Rutherford  v.  Rutherford^  1  Denio,  33. 

Any  communication  importing  such  request,  addressed  to  one 
of  the  witnesses  in  presence  of  the  other,  and  which  by  a  just  con- 
struction of  all  the  circumstances  is  intended  for  both,  is  suflScient. 
Co£m  V.  Copn,  23  K  T.  9. 

The  attestation  clause  is  no  part  of  the  execution  of  the  will, 
■and  its  form  is  not  essential.  As  a  memorandum  of  facts  then 
transpiring,  it  is  usef uU,  but  not  indispensable.  Jackson  v.  Jack- 
son, 39  a.  T.  153;  Re  WiU  of  Jackson,  1  Tuck.  259.  See 
Chaffee  v.  Baptist  Missionary  Convention,  10  Paige,  85, 4  L.  ed. 
^96;  Lev9is  v.  Lewis,  11  N.  T.  220,  affg  13  Barb.  17,  9  K  T. 
Leg.  Obs.  150 ;  Leaycraft  v.  Simmons,  3  Bradf.  35;  Jackson  v. 
Ohristmmi,  4  Wend.  277. 

Where  the  attestation  clause  to  a  will  is  full  and  complete,  it  is 
not  always  essential  that  all  the  particulars  required  by  the  stat- 
ute to  constitute  a  valid  execution  of  the  instrument  should  be 
'expressly  proved.     The  presumption  is  in  favor  of  due  execution, 


1208  LAW  OF   EVIDENCE   IN  OITIL  GASES. 

and  a  failure  of  recollection  on  the  part  of  the  subscribing  wit- 
nesses will  not  defeat  the  probate  where  the  surrounding  circnm* 
stances,  taken  together  with  the  attestation  clause,  satisfactorily 
establish  such  execution.    Re  Will  of  Pepoon^  91  N.  Y.  255. 

The  recitals  of  an  attestation  clause  do  not  outweigh  the  posi- 
tive statements  of  a  subscribing  witness,  in  opposition  thereto* 
Burke  v.  Nolan^  1  Dem.  436. 

A  lost  or  destroyed  will  can  be  admitted  to  probate  in  a  sur- 
rogate's court,  but  only  in  a  case  where  a  judgment  establishing 
the  will  could  be  rendered  by  the  supreme  court.  To  establish 
such  a  judgment,  it  must  appear  that  the  will  was  in  existence  at 
the  time  of  the  testator's  death,  or  was  fraudulently  destroyed  in 
his  lifetime,  and  its  provisions  must  be  clearly  and  distinctly 
proved  by  at  least  two  credible  witnesses.  See  New  York  Code 
Civ.  Proc.  §§  1865,  2621. 

Where  a  will  has  been  lost  or  destroyed  under  circumstances 
showing  that  it  has  not  been  lost  or  destroyed  with  the  knowledge 
or  consent  of  the  testator,  the  fact  of  its  legal  existence  at  the 
death  of  the  testator  may  be  proved  by  circumstantial  evidence. 
SchvUz  V.  Schultz,  35  N.  Y.  653. 

A  will  destroyed  in  the  lifetime  of  the  testator,  by  the  testator 
himself,  acting  under  undue  influence  of  his  son,  may  be  admitted 
to  probate,  on  establishing  the  facts  showing  the  existence  and 
due  execution  of  the  will,  and  its  destruction  by  reason  of  this 
undue  influence.      Voorhees  v.  Voorhees^  39  N.  Y.  463. 

The  fraud,  in  the  destruction  of  a  will,  which  will  allow  its  pro- 
bate, must  consist  in  some  deceitful  contrivance,  device  or  prac- 
tice to  defeat  the  intent  and  wishes  of  the  testator.  No  fraud  can 
be  committed  by  any  person  in  destroying  or  assisting  to  destroy 
a  will  by  express  direction  and  in  the  presence  of  the  testator, 
who  is  in  full  possession  of  his  faculties.  Tunon  v.  Claffy^  45 
Barb.  438;  aflPd  41  N.  Y.  619. 

To  establish  a  lost  will,  proof  must  be  made  of  its  execution 
and  validity,  its  contents  by  two  witnesses  or  their  equivalent,  its 
existence  at  the  death  of  the  testator,  and  its  loss.  GhratU  v. 
Grant,  1  Sandf,  Ch.  235,  7  L.  ed.  312. 

To  establish  a  lost  or  destroyed  will,  it  is  equally  necessary,  as 
in  the  case  of  a  will  actually  presented,  that  two,  at  least,  of  tiie 
subscribing  witnesses  be  produced,  or  the  nonproduction  of  them, 
or  either  of  them,  satisfactorily  accounted  for,  and  then  the  hand- 
writing, or  the  fact  of  their  having  signed  the  will  as  witnesses. 
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mnst  be  duly  proven  by  competent  testimony.     CoUyer  v.  CoUyeVy 
ITAbb.K  C.  328. 

A  lost  or  destroyed  will  cannot  be  established  on  the  testimony 
of  two  witnesses,  if  they  differ  materially,  either  as  to  the  bene- 
iiciaries  or  the  amount  of  bequests.  Sheridaii  v.  Houghton^  6 
Abb.  N.  0.  234 ;  McNaUy  v.  Broion,  5  Kedf .  376.  See  also, 
Hatch  V.  Siqman,  1  Dem.  519  (1883);  Ea/rlyY.  Early,  5  Kedf.  376 
(1882);  Re  Simpson,  56  How.  Pr.  125;  CoUigan  v.  McKernmiy 
2  Dem.  421;  Re  Paine,  6  Dem.  361. 

Where  the  evidence  established  the  fact  that  the  testator  wrote 
his  name  with  the  assistance  of  a  witness,  who  held  and  guided 
the  pen,  it  was  decided  to  be  a  sufBcient  signing  within  the  stat- 
ute.    Campbell  v.  Logan,  2  Bradf .  90. 

One  witness  holding  the  pen  while  the  other  guided  it  for  the 
testator  in  writing  his  name,  held,  a  sufficient  signing. 

The  testator's  name  may  be  written  by  another  person,  at  hi& 
request,  and  in  his  presence.  If  he  acknowledge  the  signature  to 
be  his  it  is  sufficient.  Robins  v.  CoryeU,  27  Barb.  556;  Butler  v. 
Benson,  1  Barb.  526,  Hand,  J.  See  Campbell  v.  Logan,  2  Bradf. 
90;  Chaffee  v.  Baptist  Missionary  Convention,  10  Paige,  85,  4 
L.  ed.  896;  HoUeiibeck  v.  Van  Valkenburgh,  5  How.  Pr.  281, 1 
Code  Rep.  N.  S.  33. 

Where  the  name  is  imperfectly  subscribed  and  all  the  letters 
necessary  to  its  proper  spelling  cannot  be  made  out,  it  may  be 
regarded  as  his  mark,  which  complies  with  the  requirements  of 
the  statutes.     HartweU  v.  McMaster,  4  Redf.  389. 

The  will  must  be  subscribed  at  the  end.  McGuire  v.  Kerr,  2 
Bradf.  244;  Heady' s  Wm,  15  Abb.  Pr.  N.  S.  211. 

The  requirement  that  the  witnesses  shall  sign  "  at  the  end  of 
the  will "  refer  to  place,  and  not  to  time  of  the  attestation.  Hewitt 
V.  HewiU,  5  Eedf.  271,  alFd  91  K.  Y.  261. 

The  requirement  that  the  witnesses  sliall  sign  at  the  end  of  the 
will  is  as  obligatory  as  that  which  requires  the  testator  to  sign  at 
the  end  of  the  will.     Ibid. 

When  the  testator  signed  at  the  bottom  of  the  page,  and  ap- 
parently by  mistake  in  turning  it  over  the  attestation  clause  and 
witness's  signature  were  on  a  blank  page  in  the  middle  of  the  will> 
held,  that  it  was  not  duly  executed.  Heady' s  Will,  15  Abb.  Pr. 
N.  S.  211,  Sun-.  Ct,  and  see  note.  It  seems  that  where  a 
blank  page  or  space  is  left  in  a  will,  lines  should  be  drawn  across 
it  to  prevent  fraudulent  insertions.     Ibid. 
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K  a  will  is  signed  after  the  disposing  clause,  bnt  in  the  middle 
of  the  clause  appointing  the  executor,  it  is  not  good.  Sisters  of 
Charity  v.  KMy,  67  K.  Y.  409,  rev'g  7  Hun,  290. 

The  subscription  must  be  made  by  the  testator  in  the  presence 
of  each  of  the  witnesses,  or  must  be  acknowledged  by  him  to  each 
of  them.  Hoysradt  v.  Kingman^  22  N.  Y.  372;  Lewis  v.  ZewiSj 
11  N.  Y.  220,  aflPg  13  Barb.  17,  aflPg  9  K  Y.  Leg.  Obs.  150; 
Chaffee  v.  JBaj>tist  Missionary  Convention^  10  Paige,  85,  4  L.  ed. 
896. 

The  subscribing  witnesses  to  a  will  should  sign  the  name  after 
it  has  been  subscribed  by  the  testator.  Rugg  v.  Rugg^  21  Hun, 
383;  Jackson  v.  Jackson,  39  N.  Y.  153,  rev'g  1  Tuck.  259. 

Substantial  compliance  with  the  statute  prescribing  the  formal- 
ities for  the  execution  of  wills  is  sufficient.  Where  the  subscrip- 
tion of  testator,  at  the  time  of  his  acknowledging  it  and  the  sub- 
scription of  the  witness,  is  open  to  their  view  the  execution  is  in 
<iue  form.    McMiUen  v.  McMiUen^  13  N.  Y.  Week.  Dig.  350. 

It  is  unnecessary  that  the  witnesses  should  sign  in  the  presence 
of  each  other.  It  is  sufficient  if  each  signs  in  the  presence  of  and 
■at  the  request  of  the  testator,  but  severally  and  apart  from  each 
other.  Hoysradt  v.  Kingman^  22  N.  Y.  372;  Willis  v.  Mott,  36 
N.  Y.  486. 

See  Hoysradt  v.  Kinginan,  22  N.  Y.  372,  for  history  of  the 
statutes  regulating  the  execution  and  attestation  of  wills. 

The  power  of  a  court  to  admit  to  probate  a  will  alleged  to  have 
been  lost  or  destroyed  exists  only  in  the  cases  prescribed  by  sec- 
tions 1861-2621  of  the  New  York  Code  of  Civil  Procedure. 
Hatch  V.  fSigman,  1  Dem.  519. 

It  seems  that  the  mere  concomitance  of  interest  and  oppor- 
tunity to  surreptitiously  destroy  the  will  of  another  does  not  rebut 
the  presumption,  existing  where  such  instrument  cannot  be  found 
after  testator's  death,  that  it  was  destroyed  by  him  animo  revo- 
candi.    Ibid, 

A  lost  will  cannot  be  established  by  the  testimony  of  two  wit- 
nesses who  diflEer  materially,  either  as  to  the  beneficiaries  or  the 
amount  of  the  bequests.  Sherido/n  v.  Houghtony  6  Abb.  N.  C. 
23^,  16  Hun,  628,  aiFd  84  N.  Y.  643. 

§  481.  Testamentary    Provisions^   How   Established.— A 

party  seeking  to  establish  the  will  must  prove  the  testator  was  of 
disposing  mind  and  memory  at  the  time  he  made  it,  and  this  can- 
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not  be  shown  merely  by  proof  that  he  was  so  at  some  anterior 
period.  And  in  such  case,  the  defendants  having  put  in  evidence 
the  testimony  of  the  subscribing  witnesses  to  the  will,  given  when 
it  was  admitted  to  probate,  it  then  devolved  upon  the  plaintiff  to 
^how  the  incompetency  of  the  testator,  by  proof  sufficient  to  over- 
<5ome  the  prima  facie  case  made  through  the  testimony  of  the 
subscribing  witnesses.  It  is  no  objection  that  the  attesting  wit- 
nesses to  a  will  were  not  present  when  it  was  signed  by  the  tes- 
tator, provided  he  acknowledged  it  as  his  will  and  requested  them 
to  sign  as  witnesses.  HoUoway  v.  OaUoway^  51  HI.  159.  In  this 
<»se  a  subscribing  witness  need  not  know  that  he  has  been  attest- 
ing the  execution  of  a  will,  the  statute  not  requiring  any  declar- 
ation or  publication.  Dickie  v.  Carter^  42  111.  376.  A  testator, 
^ter  signing  his  will,  called  the  subscribing  witnesses  into  a  room, 
and  after  causing  the  attestation  clause  to  be  read  to  them,  handed 
them  a  pen  with  which  they  signed  in  his  presence.  Held,  that 
the  acknowledgment  was  sufficient  and  the  execution  valid. 
Where  one  of  the  subscribing  witnesses  to  a  will  testified  that  he 
does  not  know  whether  the  testator  was  of  sound  mind  or  not, 
the  proof  of  the  will  is  defective.     Allison  v.  Allison,  46  IlL  61. 

A  will  not  properly  authenticated,  is  not  admissible  as  evidence 
for  any  purpose.     Farrell  v.  Patterson,  43  111.  52. 

On  trial  of  an  issue  of  fact  under  a  bill  to  impeach  a  will,  un- 
less objected  to  when  offered,  the  original  affidavit  required  by 
the  statute  to  be  filed  in  the  county  court  in  proof  of  the  execu- 
tion of  the  will,  may  be  read  to  the  jury  in  evidence  instead  of  a 
■certified  copy  thereof.  Potter  v.  Potter,  41  111.  80.  Notwith- 
standing the  probate,  the  issue  is  to  be  submitted  to  the  jury  as  a 
new  and  original  question,  to  be  determined  exclusively  upon  the 
evidence  introduced  before  them.  The  trial  is  de  novo  and  with- 
out regard  to  the  fact  that  the  instrument  has  been  admitted  to 
probate.  Pigg  v.  Wilton,  13  111.  15.  The  certificate  of  the  oaths 
of  the  attesting  witnesses,  at  the  time  of  the  probate,  may  be 
offered  in  evidence  by  either  party;  but  it  is  to  receive  such  weight 
only  as  the  jury  may  think  it  deserves,  in  connection  with  the 
other  proof  in  the  case.  On  the  question  of  the  sanity  of  the  tes- 
tator, no  particular  quantum  of  evidence  is  necessary  in  order  to 
sustain  the  validity  of  the  will,  upon  the  trial  of  an  issue  out  of 
chancery,  under  the  statute;  but  the  jury  should  determine  the 
facts  upon  the  weight  of  evidence,  as  in  other  cases.  It  is  not 
essential  that  the  subscribing  witnesses  should  be  called,  or  that 
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when  called,  they  should  concur  in  their  testimony;  other  wit- 
nesses may  be  examined,  even  to  contradict  the  subscribing  wit- 
nesses,   Rigg  V.  WiUon^  supra. 

Summarizing  the  statutory  requirements  in  Illinois,  we  would 
add:  (1)  The  testator  must  be  of  lawful  age.  A  male  twenty-one^ 
female  eighteen.  (2)  Must  be  of  sound  mind  and  memory.  This- 
must  be  evidenced  by  facts  tending  to  show  that  the  testator^ 
when  the  will  was  made  was  compos  mentis.  (3)  The  will  must 
be  reduced  to  writing,  or  it  seems,  it  may  be  printed,  if  in  writ- 
ing, it  may  be  in  ink  or  by  pencil.  (5)  Signed  by  the  testator  or 
by  some  person  in  his  or  her  presence,  and  by  his  or  her  direction. 
The  signature  may  be  by  mark,  and  if  so,  it  will  be  presumed  that 
the  testator  could  not  write  his  name  in  full.  If  signed  by  some 
other  person  it  must  have  been  in  the  name  and  presence  of  the 
testator,  at  the  express  request  of  the  testator,  in  the  presence  of 
at  least  two  of  the  subscribing  witnesses;  a  silent  assent  of  the  testa- 
tor is  not  sufficient.  The  court  must,  upon  the  whole,  be  satisfied 
that  testator  was  fully  apprised  of  its  contents,  and  knew  and  in- 
tended the  instrument  to  be  his  will,  and  it  should  be  attested  in  the 
presence  of  the  testator.  4  Kent,  Com.  514;  Jones  v.  Larrabee,  47 
Me.  474;  1  Redf.  Wills,  chap.  3,  cases  and  words  cited;  Jotves  v. 
Tehhetts,  57  Me.  572;  Dickie  v.  Carter^  42  111.  376.  Whenever 
the  subscribing  witnesses  appear  in  court,  they  may  be  examined, 
and  if  parties  in  interest  desire,  cross-examined,  and  their  testi- 
mony rebutted.  See  Hill,  Ch.  Prac.  Hearing  and  Decree,  p. 
307.  The  Illinois  statutory  law  has  failed  to  make  provision  for 
the  proof  of  a  lost  will  in  probate.  On  general  principles,  how- 
ever, under  the  law  of  evidence,  if  known  to  exist,  the  lost  will 
may  be  proved.  The  question  is  not  only  one  of  evidence,  but 
also  of  jurisdiction.  The  proper  jurisdiction,  it  seems,  in  such 
cases  is  in  chancery.  See  Hill,  Ch.  Prac.  p.  646;  3  Redf.  Wills, 
6,  7.    But  see  Duncan  v.  Duncan^  23  111.  364. 

§  482.  Burden  of  Proof. — The  burden  is  upon  the  person  pro- 
pounding the  will  to  show  that  it  is  the  act  of  a  free  and  capable 
testator.  Lahe  v.  Ranney^  33  Barb.  49;  Ddafidd  v.  Parish^  25 
N.  Y.  9,  1  Redf.  130,  42  Barb.  274,  16  Abb.  Pr.  397,  note; 
Klngsley  v.  Blanchard^  66  Barb.  317. 

The  onus  of  proving  that  the  testatrix  was  not  of  sound  mind 
at  the  time  of  the  execution,  rests  upon  the  contestants  of  probate, 
so  that  if,  upon  the  whole  evidence,  the  fact  remains  doubtful. 
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the  will  cannot  be  rejected  on  that  ground.    MiUer  v.  White,  5 
liedf.  320. 

Something  more  than  formal  proof  of  execution  is  necessary, 
ivhen  from  the  infirmities  of  the  testator,  his  impaired  capacity, 
or  circumstances  attending  the  transaction,  the  usual  inference 
-cannot  be  drawn  from  the  formal  execution.  Additional  evi- 
dence may  be  supplied  by  the  subscribing  witnesses,  or  aliunde. 
Weir  V.  Fitzgerald,  2  Bradf.  42. 

When  a  will  was  made  by  a  testatrix  who  was  paralyzed,  so 
that  she  was  unable  to  speak  and  could  express  her  wishes  only  by 
£igns  made  by  motions  of  her  head  and  one  of  her  hands,  clear 
and  convincing  proof  of  her  competency  to  make  such  will  must 
be  given  in  order  to  entitle  it  to  be  admitted  to  probate.  Re 
WiU  of  Hitchcock,  16  N.  Y.  Week.  Dig.  533. 

In  general,  the  principle  is  that  a  testator  must  be  of  sound 
and  disposing  mind  and  memory,  so  as  to  be  capable  of  making  a 
testamentary  disposition  of  his  property  witli  sense  and  judgment, 
in  reference  to  the  situation  and  amount  of  such  property,  and  to 
the  relative  claims  of  the  diflEerent  persons  who  are  or  might  be 
the  object  of  his  bounty.  Clarlc  v.  Fisher,  1  Paige,  171,  2  L. 
«d.  604. 

§  483.  The  Lispenard  Will  Case. — The  Lispenard  will  case  is 
one  of  the  most  intensely  interesting  cases  to  be  found  iu  the 
books  regarding  the  questions  of  testamentary  capacity,  idiocy, 
lunacy  and  want  of  consent.  It  is  reported  in  26  Wend.  255.  The 
following  note  appended  to  the  decisions,  as  reported,  will  be 
found  suggestive  in  its  references,  and  the  entire  case,  taken  in 
-connection  with  the  limitations  engrafted  upon  it  by  the  New 
York  Court  of  Appeals  in  Delajleld  v.  Pariah,  25  N.  Y.  9,  af- 
fords an  admirable  commentary  upon  the  subject  under  review. 

The  doctrine  of  the  above  case  of  Stewart  v.  Lispenard,  is 
not  fully  sustained  by  the  later  New  York  authorities.  See 
Alston  V.  Jones,  10  Paige,  98,  4  L.  ed.  903;  Fan  v.  Snyder,  46 
Barb.  230.  The  subject  is  fully  discussed  in  Ddajield  v.  Parish, 
25  N.  Y.  9,  1  Redf .  204,  note,  and  the  principal  case  reviewed 
And  qualified. 

Among  the  more  recent  cases  on  the  subject  are  the  following: 
Legg  v.  Myer,  5  Eedf .  628;  Townsend  v.  Bogart,  5  liedf.  93,  ap- 
proving Bundy  v.  McKnight,  48  Ind.  502;  Men^iU  v.  Rolston,  5 
Hedf.  220;  Wood  v.  Bishop,  1  Dem.  512;  Leslie  v.  Leslie,  15 
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Weekly  Dig.  56,  92  N.  Y.  636;  Wade  v.  Holbrook,  2  Eedf .  378;: 
Horn  V.  PuUrrum,  72  N.  Y.  269;  Forman  v.  Smithy  7  Lans.  443 
(see  54  Barb.  274);  Kinne  v.  Johns(m^  60  Barb.  69;  -B^  Johnson! s^ 
Estate,  57  Cal.  529;  Ci^Z^m^  v.  Oshom,  34  N.  J.  Eq.  511;  Barnr 
hardt  V.  Smith,  86  K  0.  473;  Gruibs  v.  McDonald,  91  Pa.  236; 
J5/-0WI  V.  Fiir^i,  53  Md.  376;  Brovm  \.Jiiggm,  94  111.  560;  Enb- 
lard  V.  Huhbard^  7  Or.  42. 

§  484.  Principles  of  Interpretation  by    WIgram. — Th^ 

rules  of  interpretations  of  wills,  in  Vioe-Chancdlar  Wigram's  ad~ 
mirable  treatise  on  the  subject  may  be  safely  applied  mutato  nom- 
ine  to  all  other  probate  instruments.     They  are  contained  in  seven 
propositions  as  the.  result  both  of  principle  and  authority,  and  are 
thus  expressed:  (1)  A  testator  is  always  presumed  to  use  the  word& 
in  which  he  expresses  himself  according  to  their  strict  and  primary 
acceptation,  unless  from  the  context  of  tlie  will  it  appears  that  he- 
has  used  them  in  a  different  sense;  in  which  case  the  sense  in  which 
he  thus  appears  to  have  used  them  will  be  the  sense  in  which  they 
are  to  be  construed.     (2)  Where  there  is  nothing  in  the  context 
of  a  will  from  which  it  is  apparent  that  a  testator  has  used  the 
words  in  which  he  has  expressed  himself,  in  any  other  than  their 
strict  and  primary  sense,  and  where  his  words  so  interpreted  are 
sensible  with  reference  to  extrinsic  circumstances,  it  if  an  inflexible 
rule  of  construction  that  the  words  of  the  will  shall  be  interpreted 
in  their  strict  and  primary  sense  and  in  no  other,  although  they 
may  be  capable  of  some  popular  or  secondary  interpretation,  and 
although  the  most  conclusive  evidence  of  intention  to  use  them 
in  such  popular  or  secondary  sense  be  tendered.     (3)  Where  there- 
is  nothing  in  the  context  of  a  will  from  which  it  is  apparent  that 
a  testator  has  used  the  words  in  which  he  has  expressed  himself  in 
any  other  than  their  strict  and  primary  sense,  but  his  words  so  in- 
terpreted are  insensible  with  reference  to  extrinsic  circumstances, 
a  court  of  law  may  look  into  the  extrinsic  circumstances  of  the 
case,  to  see  whether  the  meaning  of  the  words  be  sensible  in  any 
popular  or  secondary   sense  of  which  with  reference   to  these 
circumstances   they  are  capable.     (4)  Where  the  characters  in 
which  a  will  is  written  are  diflScult  to  be  deciphered,  or  the  lan- 
guage of  the  will  is  not  understood  by  the  court,  the  evidence  of 
persons  skilled  in  deciphering  writing,  or  who  understand  the 
language  in  which  the  will  is  written,  is  admissible  to  declare 
what  the  characters  are,  or  to  inform  the  court  of  the  proper 
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meaning  of  the  words.  (5)  For  the  purpose  of  determining  the 
object  of  a  testator's  bounty  or  the  subject  of  disposition  or  the 
quantity  of  interest  intended  to  be  given  by  his  wih,  a  court  may 
inquire  into  every  material  fact  relating  to  the  person  who  claims 
to  be  interested  under  the  will,  and  to  the  property  which  is 
claimed  as  the  subject  of  disposition,  and  to  the  circumstances  of 
the  testator  and  of  his  family  and  affairs;  for  the  purpose  of  en- 
abling the  court  to  identify  the  person  or  thing  intended  by  the 
testator  or  to  determine  the  quantity  of  interest  he  has  given  by 
his  will.  The  same,  it  is  conceived,  is  true  of  every  other  dis- 
puted point  respecting  which  it  can  be  shown  that  a  knowledge 
of  extrinsic  facts  can  in  any  way  be  made  ancillary  to  the  right 
interpretation  of  a  testator's  words.  (6)  Wliere  the  words  of  a 
will,  aided  by  evidence  of  the  material  facts  of  the  case,  are  in- 
sufficient to  determine  the  testator's  meaning,  no  evidence  will 
be  admissible  to  prove  what  the  testator  intended,  and  the  will 
(except  in  certain  special  cases;  see  proposition  7)  will  be  void  for 
uncertainty.  (7)  Notwithstanding  the  rule  of  law  which  make& 
a  will  void  for  uncertainty,  where  the  words,  aided  by  evidence  of 
the  material  facts  of  the  case,  are  insufficient  to  determine  the 
testator's  meaning,  courts  of  law,  in  certain  special  cases,  admit 
extrinsic  evidence  of  intention,  to  make  certain  the  person  or 
thing  intended  where  the  description  in  the  will  is  insufficient  for 
the  purpose.  These  cases  may  be  thus  defined:  Where  the  ob- 
ject of  a  testator's  bounty  or  the  subject  of  disposition  (i.  e.  per- 
son or  thing  intended)  is  described  in  terms  which  are  applicable 
indiflEerently  to  more  than  one  person  or  thing,  evidence  is  admis- 
sible to  prove  which  of  these  persons  or  things  so  described  was 
intended  by  the  testator.     See  Wigrara,  Wills,  pp.  11-14. 

§  485.  Lost^  Suppressed  or  Destroyed  Wills. — The  probate 
of  wills  lost,  suppressed  or  destroyed,  is  ordinarily  within  the  ju- 
risdiction of  probate  courts,  as  coming  within  the  scope  of  their 
general  jurisdiction.  Dower  v.  Seeds,  28  W.  Va.  113,  152,  and 
numerous  cases  cited.  But  most  of  the  United  Kcdtes  chancery 
courts  exercise  the  power  to  establish  wills  on  the  ground  that 
they  have  been  lost,  suppressed  or  destroyed,  and  the  jurisdiction 
in  such  cases  seems  to  be  concurrent  {Dower  v.  Seeds,  supra^ 
Harris  v.  Tisereau,  52  Ga.  153),  unless  the  statute  restricts  the 
jurisdiction  of  one  or  other  of  these  courts.  Thus,  it  is  held  in 
Tennessee  that  where  a  will  has  been  lost,  or  destroyed  or  sup- 
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pressed,  by  accident  or  fraud,  it  can  only  be  set  up  in  a  court  of 
chancery  (Bucluiyia/fi  v.  Matlock^  8  Hymph.  390,  400);  in  Ohio, 
that  the  jurisdiction  is  confined  to  a  court  of  probate  {Morning- 
^tar  V.  Sdby^  15  Ohio,  345,  362).  And  the  Supreme  Court  of  the 
United  States  expressed  grave  doubt  whether  such  is  the  law  of 
Louisiana.  Gaines  v.  Chew^  43  U.  S.  2  How.  619,  647, 11  L.  ed. 
402,  413.    See  also  Woemer,  Am.  Law  of  Adm.  §  215  (1885). 

§  486.  Petition  Must  Prove  Wliat. — According  to  the  prac- 
tice in  the  American  probate  court,  the  executor  (but  it  may  be 
any  other  person  having  an  interest)  presents  the  will  and  sets 
forth  in  a  petition,  which  may  be  a  printed  blank  provided  for 
such  purpose,  the  facts  of  the  death  of  the  testator,  his  last  domi- 
cil,  the  names  and  places  of  residence  of  the  surviving  husband 
or  widow,  if  there  be  such,  and  of  the  next  of  kin;  and  alleging 
that  the  paper  or  papers  constitute  the  last  will  of  the  deceased, 
prays  for  the  probate  thereof,  and  for  appointment  of  executor  or 
administrator,  as  the  case  may  be.  Schoul.  Ex.  §  65.  It  is  not 
essential  that  the  petition  allege  the  testamentary  capacity  of  the 
testator.  Re  Hathaway  a  App.  46  Mich.  326,  328.  It  is  held  in 
some  of  the  states,  as  has  already  been  mentioned,  that  proof  may 
be  made  by  a  single  subscribing  witness  (Schoul.  Ex.  §§  68,  70;  so 
provided  by  statute  in  California:  Code  Civ.  Proc.  §  130&;  Massa- 
chusetts: Pub.  Stat.  754,  §  1;  Michigan:  Howell,  Stat.  §  5802; 
Nevada:  Comp.  L.  Ib73,  §  498;  and  held  in  Iowa:  Barney  v. 
Chittenden^  2  G.  Greene,  165,  176;  and  Tennessee:  Rogers  v. 
Winton^  2  Humph.  178);  but  in  a  later  case  it  was  held  that  there 
must  be  two  witnesses  to  prove  a  will  of  personalty  in  Tennessee, 
who  need  not,  however,  be  subscribing  witnesses.  Johnson  v. 
Fry,  1  Coldw.  101. 

The  statutes  of  Florida,  Georgia  {Brown  v.  Anderson,  13  Gu. 
171);  South  Carolina  and  Tennessee  (Code  1884,  §  3012)  contain 
similar  provisions.  But  in  most  of  them  the  testimony  of  both  or 
all  subscribing  witnesses  is  required,  if  they  are  living  and  within 
the  reach  of  the  process  of  the  court.  Doran  v.  Mullen,  78  111. 
342,  344;  Lindsay  v.  McCorr/uick,  2  A.  K.  Marsh.  229;  Martin 
V.  Perkins,  56  Miss.  204,  209;  Butler  v.  Benson,  1  Barb.  526, 
533;  Armstrong  v.  Baker,  9  Ired.  L.  109;  Frys  Will,  2  R.  L  88, 
90;  Clarke  v.  Dunnavant,  10  Leigh,  13,  23;  Staring  v.  Bowen,  6 
Barb.  109,  113.  But  it  is  not  essential  that  the  subscribing  wit- 
nesses shall  each  testify  to  all  the  essential  facts.  Tilden  v.  Tit- 
den,  13  Gray,  110;  Weir  v.  Fitzgerald,  2  Bradf.  42. 
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Whether  the  will  be  proved  by  the  testimony  of  one  or  all  of 
the  witnesses,  or  by  the  affidavit  of  the  executor,  or  by  other  wit- 
nesses, the  facts  necessary  to  be  proved  are  in  all  instances  the 
same;  that  the  testator  was  of  sound  mind,  and  that  he  and  the 
subscribing  witnesses  complied  with  all  the  requirements  of  -the 
statute  respecting  the  execution  and  attestation  by  the  requisite 
number  of  witnesses.  Moore  v.  Stede^  10  Humph.  562;  Johnson 
V.  Dunm,^  6  Gratt.  625.  The  handwriting  of  a  testator  who  signed 
by  making  a  mark  cannot  be  proved  (  WalsKa  WiU^  1  Tuck.  132; 
Me  Reynolds^  4  Dem.  68);  and  where  the  witnesses  seemed  to  re- 
member the  circumstances  with  essential  accuracy  the  want  of 
testamentary  declaration  was  held  fatal.  WUaon  v.  Hetterick^  2 
Bradf.  427. 

§  487.  Parol  Evidence  Competent  When. — If  a  testator  dies 
leaving  an  unrevoked  will,  which  is  lost  or  cannot  be  found  after 
his  death,  parol  evidence  is  competent  to  prove  its  contents,  and 
as  thus  proved  it  may  be  admitted  to  probate.  Tynan  v.  Pas- 
chal,  27  Tex.  286,  84  Am.  Dec.  619;  Foster's  App.  87  Pa.  67,  30 
Am.  Dec.  340;  Beeves  v.  Booth,  2  Mill,  334,  12  Am.  Dec.  679; 
Apperson  v.  Cottrdl,  3  Port.  51,  29  Am.  Dec.  239;  Harris  v. 
Harris,  36  Barb.  88;  Voorhees  v.  Voorhees,  39  N.  Y.  463,  100 
Am.  Dec.  458;  Bhodes  v.  Vinson,  9  Gill,  169,  52  Am.  Dec.  685. 
See  note  to  Tynam,  v.  Paschal,  84  Am.  Dec.  628.  But  parol  evi- 
dence of  the  content's  of  a  will  is  not  admissible  unless  it  is  first 
shown  that  diligent  and  unavaihng  search  has  been  made  for  the 
original  in  the  place  where  it  was  most  likely  to  be  found.  Dan 
V.  Brown,  4  Cow.  483,  15  Am.  Dec.  395.  So  in  the  absence  of 
the  corpus  of  the  will,  and  of  all  evidence  of  its  having  been  seen, 
evidence  is  inadmissible  of  declarations  of  the  deceased  that  he 
had  made  a  will,  and  had  disposed  of  his  estate  in  a  certain  way. 
Clark  V.  Morton,  5  Eawle,  235,  28  Am.  Dec.  667.  One  who 
seeks  to  establish  a  lost  or  destroyed  will  assumes  the  burden  of 
overcoming  by  adequate  proof  the  presumption  that  it  has  been 
destroyed  animo  revocandi.  CoUyer  v.  GoUyer,  110  N.  Y.  481, 
6  Am.  St.  Rep.  405.  And  the  proof  must  be  very  clear  and 
strong,  although  in  cases  of  conflict  of  evidence  the  jury  must  de- 
cide. Kitchens  v.  Kitchens,  39  Ga.  168, 99  Am.  Dec.  453;  Bhodes 
V.  Vinson,  9  Gill,  169,  52  Am.  Dec.  685.  But  the  fact  of  the 
loss  or  destruction  may  be  proved  by  circumstantial  as  well  as  by 
77 
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positive  evidence.  Schultz  v.  SchvUz^  35  N".  Y.  653, 91  Am.  Dec 
68.  And  proof  of  the  contents  may  be  sufficiently  shown  by  the- 
testimony  of  one  witness.  Re  Page^  6  West  Eep.  505, 118  DL 
576,  59  Am.  Rep.  395;  Dickey  v.  Maleohi,  6  Mo.  177,  34  Anu 
Dec.  130.  But  see  Tynan  v.  Paschal,  27  Tex.  286,  84  Am.  Dec 
619.  So  in  order  that  effect  may  be  given  to  the  testamentary 
dispositions,  where  a  will  is  lost,  it  must  be  proven  as  if  it  were 
produced  before  the  court  Tyna/n,  v.  Paschal,  supra.  There- 
fore its  execution  must  be  proven  by  all  the  subscribing  witnesses, 
if  in  life  and  within  the  jurisdiction  of  the  court,  with  the  same 
formality  as  on  proof  of  the  will,  were  the  paper  itself  actually 
propounded  for  probate.  Kitchens  v.  Kitchens,  39  Gku  168,  99- 
Am.  Dec.  453.  But  it  is  decided  that  the  whole  of  a  lost  will 
need  not  be  proved,  but  that  so  much  as  is  proved  will  be  admit- 
ted to  probate.  Dickey  v.  Malechi,  6  Mo.  177,  34  Am.  Dec  130. 
But  see  Rlwdes  v.  Vinson,  9  Gill,  169,  52  Am.  Dec  685.  And 
in  a  suit  to  establish  a  lost  will,  the  deposition  of  an  heir  at  law 
who  is  also  a  devisee  under  the  will  is  admissible  in  evidence. 
Dickey  v.  Malechi,  supra.  See  Beach,  Law  of  Wills  (1888)  §  72. 
It  is  abundantly  settled  by  authority  that  parol  evidence  is  ad- 
missible to  explain  latent  ambiguities  ascribable  to  something  omit- 
ted or  inserted  {JBreckenridge  v.  Duncan,  2  A.  K.  Marsh.  60,  12 
Am.  Dec.  359;  Avery  v.  Ghappel,  6  Conn.  270),  and  the  same 
grade  of  evidence  is  admissible  to  show  who  was  intended  by  a^ 
bequest  made  to  one  by  a  wrong  Christian  name.  ConnoUy  v. 
Pardon,  1  Paige,  291,  2  L.  ed.  651, 19  Am.  Dec.  433. 

§  488.  When  Equity  May  Interpose. — Although  courts  of 
equity  have  power  in  certain  cases  to  correct  mistakes  in  wills, 
where  they  clearly  appear  on  its  face,  or  are  made  to  appear  by 
construction  {Eatherly  v.  Eatherly,  1  Coldw.  461,  78  Am.  Dec 
499.  But  see  Ooode  v.  Goode,  22  Mo.  518,  66  Am.  Dec  630); 
and  may  supply  omissions  apparent  on  the  face  of  the  paper 
Eatherly  y.  EalherVy,  supra),  yet  parol  evidence  is  inadmissible  to 
relieve  against  a  mistake  in  a  will  which  does  not  amount  to  a 
latent  ambiguity.     Story,  Eq.  Jur.  §§  179-181. 

§  489.  California  Begalations.— The  California  Code  of  Civil 
Procedure,  part  3,  titie  11,  chap.  2,  art.  5,  states  the  rule  ap- 
plicable to  proceedings  of  this  nature  with  a  precision  and  con- 
ciseness that  is  rarely  found  in  statutory  enactments.  As  the 
code  provisions  of  California  have  been  adopted  in  several  of  the 
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^western  states,  and  the  rules  of  practice  these  provisions  have 
engendered  are  of  wide  acceptation ;  I  append  sections  1338- 
1339  as  illustrative  of  the  present  rule. 

Whenever  any  will  is  lost  or  destroyed,  the  superior  court  must 
take  proof  of  the  execution  and  validity  thereof  and  establish  the 
same;  notice  to  all  persons  interested  being  first  given,  as  pre- 
scribed in  regard  to  proofs  of  wills  in  other  cases.  All  the  testi- 
mony must  be  reduced  to  writing,  and  signed  by  the  witnesses. 
Amendment  approved  April  16,  1880;  Amendments  1880,  78 
(Bancroft,  ed.  275);  took  effect  immediately. 

No  will  shall  be  proved  as  a  lost  or  destroyed  will,  unless  the 
same  is  proved  to  have  been  in  existence  at  the  time  of  the  death 
of  the  testator,  or  xmless  its  provisions  are  clearly  and  distinctly 
proved  by  at  least  two  credible  witnesses. 

The  petition  for  the  probate  of  a  lost  will  must  allege  the  exist- 
ence of  the  will  at  the  time  of  the  testator's  death,  or  if  before 
his  death,  the  petition  must  allege  its  "fraudulent"  destruction, 
and  must  prove  it.  The  fact  that  the  court  finds  that  the  will 
was  fraudulently  destroyed  during  the  testator's  lifetime  will  not 
sustain  a  decree  admitting  the  will  to'  probate,  if  the  petition  does 
not  contain  proper  allegations  to  support  such  findings.  Estate 
of  Kidder,  67  Cal.  2S2. 

§  490.  The  English  Rule. — The  declarations  of  a  deceased 
testator  as  to  his  testamentary  intentions,  and  as  to  the  contents 
of  his  will,  are  deemed  to  be  relevant  when  his  will  has  been  lost, 
and  when  there  is  a  question  as  to  what  were  its  contents;  and 
when  the  question  is  whether  an  existing  will  is  genuine  or  was 
improperly  obtained;  and  when  the  question  is  whether  any,  and 
which  of  more  existing  documents  than  one  constitute  his  will. 

In  all  these  ckses  it  is  immaterial  whether  the  declarations  were 
made  before  or  after  the  making  or  loss  of  the  will.  Stephen, 
Dig.  art.  29. 

§  491.  Miscellaneous  Anthorities. — ^A  devise  and  bequest  of 
"aU  the  rest,  residue,  and  remainder  of  my  estate,  both  real  and 
personal,"  will  include  after-acquired  real  estate  coming  to  the  tes- 
tatrix by  inheritance  on  the  death  of  a  sister,  and  also  a  lapsed 
legacy  to  such  sister.  Wornan^s  U.  Miss,  Soc.  v.  Mead,  131  111. 
338. 

A  slight  degree  of  intoxication  and  of  mental  disease  induced 
by  habitual  indulgence  in  intoxicants  will  not  necessarily  destroy 
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testamentary  capacity,  Bcmnister  v.  Jackson^  46  N.  J.  Eq.  593, 
affg  45  N.  J.  Eq.  702. 

The  test  of  testamentary  capacity  is,  that  the  testator  can  com- 
prehend the  property  that  he  is  about  to  dispose  of,  the  objects  of 
his  bounty,  the  meaning  of  the  business  in  which  he  is  engaged, 
the  relation  of  each  of  these  factors  to  the  others,  and  the  distri- 
bution made  by  the  will.  Bannister  v.  Jackson^  46  N.  J.  Eq. 
593,  affg  45  K  J.  Eq.  702. 

The  fact  merely  that  testator  gave  more  of  his  estate  to  his 
nephews  and  nieces  than  he  did  to  his  sister  is  no  evidence  of 
insanity.     Conway  v.  Vizzard^  122  Ind.  266. 

In  determining  the  question  of  undue  influence,  the  frame  of 
the  will  and  the  nature  of  the  testamentary  dispositions  are  in 
themselves  important  evidence.    Mitchell  v.  Mitchell^  43  Miniu  73. 

In  an  action  to  set  aside  a  will  upon  the  issue  of  devisavit  vel 
?Mm,  the  court  should  take  the  proof  and  establish  or  reject  the 
will;  and  the  contestants  cannot  take  a  voluntary  nonsuit  or  dis- 
missal.   McMahon  v.  McMahon^  100  Mo.  97. 

A  nuncupative  testament  by  public  act  need  contain  no  other 
description  of  the  witnesses  than  their  names,  their  number 
and  their  residence.  It  need  not  expressly  negative  the  existence 
of  incapacities,  which  are  matters  for  exterior  proof,  as  ground  of 
nullity.  Del  EscobaOe  Succession^  9  L.  B.  A.  829,  42  La.  Ann. 
1086. 

Intention  is  the  life  and  soul  of  a  will;  and  when  it  is  clear  and 
violates  no  rule  of  law,  it  must  govern  with  absolute  sway.  Mc- 
Camant  v.  NuchoUs^  85  Va.  331. 

A  will  and  codicil  are  to  be  construed  together  as  one  instru- 
ment speaking  from  the  date  of  the  codicil.  Gdbke  v.  GeCbke^  88 
Ala.  427. 

The  following  instrument  written  in  lead  pencil:  "March  4, 
1888,  Will  my  property  to  my  wife  my  death  John  Sullivan," — 
may  be  admitted  to  probate  as  a  will.  SuUivan^s  Ajpp,  130  Pa. 
342. 

The  influence  of  a  wife  or  child  upon  a  testator  while  he  has 
power  to  deliberate  and  estimate  the  inducements  will  not  avoid 
the  will,  if  the  influence  is  exerted  in  a  fair  and  reasonable  man- 
ner and  without  fraud  or  deception.  TJwmpson  v.  Ish^  99  Mo. 
160. 

In  construing  wills,  all  doubts  are  to  be  resolved  in  favor  of 
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the  testator's  having  said  exactly  what  he  meant.     Cody  ▼.  Burm,y 
46  N.  J.  L.  131. 

The  intention  of  the  testator  is  to  be  collected  from  the  entire 
will;  and  aU  papers  which  constitute  a  testamentary  act,  including 
the  will  and  codicils,  must  be  regarded  as  constituting  the  will. 
SturgiB  v.  Work^  122  Ind.  134. 

In  construing  a  will,  technical  words  are  prima  facie  to  be 
understood  in  their  legal  sense,  unless  from  the  contents  it  plainly 
appears  that  the  testator  intended  to  use  them  in  a  different  sense. 
WaUaoe  v.  Mmovy  86  Va.  560. 


CHAPTER  LV. 


PROOF  OF  DEATH. 


§  492.  Direct  and  Inferential  Testimony. 

§  492.  Direct  and  Inferential  Testimony.— Aside  from  di- 
rect testimony  to  the  fact,  death  may  be  proved  by  a  church  or 
other  registry  of  burial,  properly  kept,  or  by  the  official  registry  of 
death,  kept  pursuant  to  statute;  or  by  an  entry  in  a  hospital  reg- 
ister. Sched  V.  Eidman,  77  111.  301;  Secrist  v.  Green,  70  TJ.  S, 
3  Wall.  744, 18  L.  ed.  153;  Doe  v.  And/rew8, 15  Q.  B.  759;  Ridge- 
ley  V.  Johnson,  11  Barb.  527;  Levna  v.  MarehaU,  30  U.  S.  5  Pet 
470,  8  L.  ed.  195. 

The  general  rule  is  that  the  burden  of  proof  of  the  death  of  a 
person  is  incumbent  on  the  party  who  asserts  it,  for  it  is  pre- 
sumed that  the  person  still  lives  until  the  contrary  is  shown,  at 
least  until  he  reaches  the  age  of  one  hundred,  when  he  may  be 
presumed  to  be  dead,  in  the  ordinary  course  of  nature.  O'Oara 
V.  Eiserdohr,  38  N.  Y.  296;  Duke  of  Chmiberland  v.  Oravee,  9 
Barb.  595;  Watson  v.  Tindall,  24  Ga.  474;  Sjnigg  v.  Moale,  28 
Md.  497;  Hayes  v.  Berwick,  2  Mart.  138. 

Where  there  is  no  definite  evidence  of  death,  evidence  of  all 
circumstances  is  received,  and  the  question  is  whether  they  are 
such  as  show  a  strong  probability  of  death,  upon  which  a  court 
should  act.  Such  circumstances  may  be  aided  by  the  presump- 
tion of  innocence,  as  when  the  continued  life  of  a  party  would  prove 
guilt  of  a  second  marriage.  Merritt  v.  Thompson,  1  Hilt,  550; 
Kelly  V.  Drew,  12  Allen,  107;  Smith  v.  KnowUon,  11  K  H,  191. 

Death  within  a  very  recent  time  may  be  inferred  from  the  cir- 
cumstances of  absence  or  disappearance.  The  presumption  rests 
on  the  fact  that  it  is  strange  that  a  man  should  absent  himself 
without  conmaunicating  with  his  friends.  It  is  aided  by  what- 
ever, in  his  situation,  makes  it  more  strange,  and  impaired  by 
whatever  makes  it  easily  credible.  Lcmcaster  v.  Washington  Z. 
Ins.  Co.  62  Mo.  121;  Re  BeameyH  Trusts,  L.  R.  7  Eq.  498; 
Sheldon  v.  Ferris,  45  Barb.  124;  Stouvend  v.  Stephens,  2  Daly, 
319;  John  Hancock  Mut,  Z.  Ins,  Co,  v.  Moore,  34  Mich.  42,  16 
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Am.  L.  Reg.  N.  S.  214;  Oa/rden  ▼.  Garden^  2  Houst.  574;  Nepea/n 
V.  Doe,  2  Mees.  <fe  W.  913. 

Sudden  disappearance  alone  is  not  enongh,  in  the  case  of  a  man 
i^ithout  fixed  abode,  social  or  pecuniary  ties.  Hcmcoeh  v.  Amer- 
icon  Z.  Ins.  Co,  62  Mo.  26. 

Evidence  that,  at  last  accounts,  the  absentee  was  exposed  to 
:great  peril  may,  in  connection  with  failure  of  further  tidings, 
raise  a  presumption  of  death  consequent  on  the  peril.  MerriM  v. 
Thompson,  1  Hilt  550;  Lwncaster  v.  Waskmgton  Z.  Ins.  Co.  62 
JVIo.  121;  Eagle's  Case,  3  Abb.  Pr.  218,  4  Bradf.  117;  O^^  v. 
Post,  13  How.  Pr.  118. 

Evidence  that  insurers  of  vessel  have  paid  insurance  as  a  total 
loss  is  admissible  as  tending  to  prove  death  of  one  on  board.  So 
is  the  concurrence  of  a  particular  storm  or  hurricane  season  with 
the  route  of  the  voyage.  Cfibies  v.  Vincent,  11  Rich.  L.  323;  He 
Goods  of  Mam,  1  Swab.  &  T.  11;  SiUick  v.  Booth,  1  Tounge  <fe 
•O.  117. 

There  is  a  legal  presumption  of  death  from  absence  of  seven 
years,  in  analogy  to  the  English  statute  in  reference  to  life  estates 
And  statutes  based  on  it,  which  is  now  well  recognized.  King  v. 
Paddock,  18  Johns.  141;  Oslom  v.  AUen,  26  N.  J.  L.  388;  F(yr- 
^aith  V.  Cla/rh,  21  N.  H.  409;  Doe  v.  Jesson,  6  East,  80. , 

To  raise  the  presumption  of  death  from  absence,  there  must  be 
affirmative  proof  of  absence  and  of  reasonable  inquiry  at  the  last 
place  of  residence,  and  of  persons  likely  to  know,  and  of  his  rela- 
tives. The  reasonableness  of  inquiry  is  a  mixed  question  of  law 
And  fact  Stmohjidd  v.  Emerson,  62  Me.  465;  McCa/rtee  v. 
Catnd,  1  Barb.  Oh.  455,  5  L.  ed.  453;  Doe  v.  Andrews,  15  Q.  B. 
'760;  Cla/rTcs  v.  Cwnmings,  5  Barb.  339;  Spurr  v.  Thrimhle,  1 
A.  K.  Marsh.  278. 

This  presumption  of  death  is  rebutted  by  very  slight  evidence. 
A  single  letter  from  the  person  within  the  seven  years  destroys 
it;  or  testimony  of  a  witness  that  he  has  heard  the  person  is  liv- 
ing. Smith  V.  Smith,  49  Ala.  158;  FVynn  v.  Coffee,  12  Allen, 
133;  AmericcmL.  Ins.  <&  T.  Co.  v.  Bosenagle,  77  Pa.  507;  Brown 
T-.  JeweU,  18  K  H.  230;  Keech  v.  Binehart,  10  Pa.  240. 

Death  may  also  be  proved  by  hearsay,  by  testimony  of  rela- 
tives (1  Tayl.  Ev.  570,  §  572;  Mason  v.  FuUer,  45  Vt.  29);  or 
by  inscription  on  tombstone  (Rose,  JN".  P.  47;  North  Broohjidd 
v.  Warren,  16  Gray,  171);  or  by  entry  in  family  Bible  {Lewis  v. 
Marshall,  30  U.  S.  5  Pet  470,  8  L.  ed.  195;  Berkeley  Peerage 
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Case^  4  Campb.  401);  or  by  the  fact  of  family  wearing  monrmng 
{Succession  of  Jones^  12  La.  Ann.  397);  or  by  general  repute 
among  acquaintances,  where  he  left  no  kindred,  or  in  connection 
with  family  repute  where  he  died  abroad.  Hinghoicse  v.  Keener^ 
49  111.  470;  Ewing  v.  Savary,  3  Bibb,  235. 

Letters  testamentary  or  of  administration  are  not  competent  to 
prove  death  as  a  substantive  part  of  a  cause  of  action  or  defense 
unless,  perhaps,  by  lapse  of  time  they  may  become  competent  a& 
hearsay.  Carroll  v.  CarrolZ^  60  N.  T.  123;  HusseU  v.  Jdcksm^ 
22  Wend.  277;  Munro  v.  Merchant,  26  Barb.  383;  Thompson  v. 
Donaldson^  3  Esp.  63;  English  v.  Murray^  13  Tex.  366. 

For  further  treatment  of  this  subject  the  practitioner  is  referred 
to  chapter  on  ^^ Presumptions^^  Ante,  page  48. 
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CHAPTER  LVL 

QUESTIONS  OP  LAW  AND  PACT. 

§  493.  Law  for  the  Court,  Fact  for  the  Jury. 
494.  Lata  and  Fact,  Distinction, 

§  493.  Law    for   the   Conrt^    Fact    for   the   Jury.— Mr. 

Starlde,  in  a  well  known  passage,  says:  So  infiDitely  varied 
and  complicated  are  human  affairs,  that  no  code  of  law  can 
provide  a  priori  for  all  possible  predicaments  which  may  happen; 
all  that  can  be  done  is  to  annex  consequences  and  incidents  to  cer- 
tain defined  combinations  of  circumstances  described  in  general 
terms,  capable  of  being  applied  to  such  particular  modes  or  predic- 
aments as  may  occur  in  practice.  In  order,  then,  to  establish  a 
claim  or  charge,  circumstances  must  be  alleged  which  show  that 
the  claim  or  charge  is  warranted  in  point  of  law,  supposing  those 
allegations  to  be  true.  In  other  words,  the  allegations  upon  the 
record  are  nothing  more  than  an  amplified  specification  of  facts 
and  circumstances  which,  in  point  of  law,  are  essential  to  support 
the  charge  or  claim.  Thus,  on  a  charge  of  larceny,  the  indictment 
alleges  all  the  particulars  essential  to  the  offense,  a  caption,  and  an 
asportation  of  specific  property  belonging  to  a  particular  owner,, 
with  a  felonious  intention.  Now  with  respect  to  every  essential 
^  allegation,  although  the  jury  must  find  the  facts,  it  is  always  for 
the  court  to  decide  whether  those  facts,  when  proved,  support  the 
allegation  in  point  of  law.  Thus,  in  tho  case  of  larceny,  the  jury 
must  decide  upon  the  evidence  whether  the  prisoner  removed  the 
goods  alleged  to  be  stolen,  at  all;  and  how  far,  and  under  what 
circumstances,  he  removed  them;  but  whether  such  a  removal  be 
an  asportation  sufficient  to  constitute  felony,  is  pure  matter  of  law. 
Hence,  in  order  to  substantiate  every  charge  or  claim  as  alleged 
on  the  record,  it  is  essential  that  the  jury  should  find  some  pre- 
dicament or  state  of  facts  falling  within  the  description  contained 
in  each  essential  allegation,  and  that  the  court  should  adjudge 
such  special  modes  of  facts  to  be  sufficient  in  law  to  sustain  those 
allegations.  This  must  be  done  in  one  or  other  of  two  ways, 
either  the  court  must  inform  the  jury,  hypothetically,  that  the 
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facts  which  the  evidence  tends  to  prove  will,  if  proved,  satisfy  the 
-allegations,  being  but  particular  modes  which  fall  within  the  essen- 
tials enumerated  in  the  general  definition,  or  the  jury  must  find 
those  predicaments  or  modes  specially,  and  then  the  court  can 
afterwards  apply  the  law,  and  pronoxmce  whether  the  facts  proved 
be  or  be  not  such  as  satisfy  the  general  and  defined  essentials  to 
the  charge  or  claim. 

It  is  obvious  that,  in  order  to  enable  the  court  afterwards  to 
apply  the  law  to  the  facts,  the  jury  must  find,  not  merely  evidence 
or  circumstances  which  tend  to  prove  or  disprove  facts  falling 
witliin  the  particulars  which  are  essential  to  support  the  charge 
or  claim,  but  must  either  find  particular  modes  included  within 
the  description,  or  such  facts  as  negative  one  or  more  of  the  cir- 
cumstances essential  to  the  charge  or  claim.  Thus,  if  in  the  case 
of  larceny,  the  jury  were  to  find,  especially,  that  the  prisoner  took 
the  goods  described  in  the  house  of  A.  6.  with  the  intention  of 
stealing  them,  removed  them  for  the  space  of  one  hundred  yards; 
And  that  A.  B.,  the  alleged  owner,  had  a  special  property  in  them 
as  a  bailee  to  carry  the  goods;  then,  as  the  finding  would  embrace 
facts  which  were  special  modes  falling  within  each  of  the  descrip- 
tive allegations  essential  to  the  ofifense,  the  court  would  be  enabled 
afterwards  to  apply  the  law  by  pronouncing  the  prisoner  to  be 
guilty.  So,  if  on  the  other  hand  the  jury  were  in  such  case  to 
find,  inter  alia^  that  a  bale  of  goods  was  taken  by  the  prisoner 
and  removed,  but  that  it  still  remained  connected  with  the  shop 
from  which  it  was  taken  by  a  rope  or  chain,  such  a  finding  would 
negative  every  mode  or  species  of  asportation,  and  the  court 
would  pronounce  accordingly.  But  again,  if  the  jury  were  in 
such  case  to  find  mere  evidence,  however  cogent  in  its  nature,  of 
-any  of  the  essential  facts,  the  court  could  not  draw  the  conclu- 
sion. Thus,  if  we  were  to  find  that  immediately  after  the  goods 
were  missed  the  prisoner  was  seized  in  the  act  of  absconding  with 
the  goods,  and  that  he  confessed  that  he  was  guilty,  this  might 
be  abundant  evidence  to  prove  his  guilt,  but  would  be  mere  evi- 
dence, and  the  court  could  pronounce  no  judgment 

Where  a  general  verdict  is  given  the  same  process  occurs  at  the 
trial;  the  jury  decide  what  facts  are  proved,  and  receiving  and 
Applying  the  law  expounded  by  the  court,  as  the  court  would 
have  applied  it,  had  the  jury  found  the  facts  simply,  pronounce  a 
general  verdict  involving  both  law  and  fact. 

It  has  been  frequently  doubted  whether  a  general  particular 
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question  be  one  of  law  or  of  fact.  Thus  far  it  is  clear,  that  when- 
ever upon  particular  facts  found,  the  court,  by  the  application  of 
Any  rules  of  law,  can  pronounce  on  their  legal  effect,  with  reference 
to  the  allegations  on  the  record,  such  inference  is  matter  of  law. 
It  is  also  clear,  that  whenever  the  court  can  pronounce  on  the 
legal  effect  of  particular  facts,  and  where  it  is  requisite,  to  enable 
them  to  do  so,  that  the  jury  should  find  some  other  inference  or 
-conclusion,  such  further  inference  or  conclusion  is  a  question  of 
fact.  It  is  most  emphatically  true,  that  a  jury  can  decide  matters 
of  fact  only;  they  may  indeed  apply  the  law  as  delivered  by  the 
court,  but  in  this  respect  they  act  merely  ministerially,  under  the 
direction  of  the  court. 

Every  general  verdict,  and  indeed  every  allegation  on  the  rec- 
ord found  by  a  jury  to  be  true,  involves  matter  of  law  as  well  as 
matter  of  fact;  for  it  is  always  a  question  of  law;  whether  the 
particular  facts  proved  satisfy  the  allegations  upon  the  record- 
Every  legal  definition,  allegation,  and  every  general  verdict, 
involves  both  law  and  fact.  Thus,  in  the  simplest  case,  if  the 
issue  be  whether  A.  assaulted  B.  it  involves  a  question  of  law,  as 
well  as  of  fact;  what  A.  did  is  a  question  of  fact;  whether  what  he 
.80  did  amounted  in  law  to  an  assault,  is  a  question  of  law.  Still 
the  question  for  the  jury  is  one  of  mere  fact,  for  upon  the  advice 
of  the  court  they  find  a  general  verdict,  applying  the  law  to  the 
facts  proved,  or  they  find  the  facts,  and  the  court  afterwards 
Applies  the  law.     1  Starkie,  Ev.  406. 

§  494.  Law  and  Fact^  Distinction. — It  is  a  frequent  subject 
of  inquiry  and  debate,  whether  certain  words  or  phrases  imply 
<juestion8  of  fact,  or  questions  of  law,  or  both,  or  are  conclusions 
of  law.  The  following  collection  of  decisions  on  the  subject 
cannot  fail  to  be  useful.  They  are  found  in  the  opening  chapter 
of  Bam  on  Facts,  a  work  well  and  favorably  known  to  the  pro- 
fession. 

The  following  words  and  phrases  have  been  held  to-  imply 
questions  of  fact :  Negligence  {Tobin  v.  Murison,  5  Moore,  P. 
C.  110;  Bernhardt  v.  Rensselaer  dk  S.  B.  Co.  32  Barb.  165, 
aff'd  23  How.  Pr.  166;  MetUestadt  v.  Ninth  Ave.  R,  Co.  4  Robt. 
377;  Oinnon  v.  New  York  dk  H.  R.  Co.  3  Bobt.  26;  Bucking^ 
ham  V.  Payn4^  36  Barb.  81.  But  see  Purvis  v.  ColemoAi^  1  Bosw. 
321;  Mangam  v.  Brooklyn  R.  Co.  36  Barb.  237;  Foot  v.  WiswalZ^ 
14  Johns.  304):     Diligent  inquiry  {CarroU  v.  Upton,  3  N.  Y.  274). 
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dnlawfiilly  converted  {Covdl  v.  IIlll,  6  N.  T.  381;  Decker  v. 
Mdthews^  12  N.  Y.  324.  But  see  Etisign  v.  Sherman^  13  How.  Pr. 
37, 14  How.  Pr.  422;  Fletcher  v.  CaUhrop,  1  New  Sen.  Caa.  641). 
Instigation  and  request  {Ives  v.  Humphreys^  1  E.  D.  Smith,  200). 
Reorganization  {Hyatt  v.  McMahon^  25  Barb.  458).  That  in- 
dorsements on  notes  were  made  "as  surety"  {Dow  v.  PUUm^er^  16- 
N.  Y.  567).  Necessity  {McCuUough  v.  J/i?**,  5  Denio,  567)- 
Possession  {Parsons  v.  Brown^  15  Barb.  593).  That  a  vessel 
"  was  not  engaged  in  any  ilKcit  trade  "  {Ocean  Ins.  Co,  v.  Francis^ 
2  Wend.  72).  That  "a  bill  was  presented  for  payment  and  pay- 
ment demanded"  {Grah/mh  v.  Machado^  4  Duer,  514).  That 
plaintiff  became  the  owner  by  purchase  {Prmdle  v.  CarutherSj  15 
N.  Y.  427).  That  plaintiff  was  seized  as  of  fee  (  Vigers  v.  Dean 
of  St  FauVss  14  Jur.  1017).  That  a  woman  is  the  widow  of  a 
particular  man,  naming  him,  or  that  a  person  is  the  son  of  an- 
other man,  naming  him  {Reg.  v.  Aberdaron^  1  New  Mag.  Gas. 
51).  Reputed  ownership  {Edwards  v.  Scott^  1  Man.  &  G.  962, 
2  Scott,  N.  R.  266).  Sound  or  unsound  {Lewis  v.  Peake^  7 
Taunt.  153).  What  is  actual,  and  what  constructive  possession 
{(yCaUaghan  v.  Booths  6  Cal.  63).  Reasonable  time  {Fry  v. 
Hill,  7  Taunt.  397;  Pitt  v.  Shew,  4  Barn.  &  Aid.  206;  Facey  v. 
H\irdon>,  3  Bam.  &  C.  213;  Tennant  v.  BeU,  16  Law  Jour.  Rep, 
(M.  C.)  31;  Burton  v.  Griffiths,  11  Mees.  &  W.  817;  Sage  v. 
Hazard,  6  Barb.  179;  Conger  v.  Hudson  Piver  R,  Co,  6  Duer, 
375;  Ser^le  v.  Norton,  2  Mood.  &  Rob.  401.  See  Vantrot  v. 
McCulloch,  2  Hilt.  272;  Gallagher  v.  WhiU,  31  Barb.  92;  Green 
V.  Haines,  1  Hilt.  254;  Lawrence  v.  Ocean  Ins,  Co,  11  Johns, 
241;  HaU  v.  MerrUl,  9  Abb.  Pr.  116,  124).  Whether  a 
sale  was  completed  or  not  {De  Bidder  v.  McKixight,  13  Johns. 
291).  Whether  or  not  reasonable  search  has  been  made  for  a. 
lost  document  to  authorize  secondary  evidence  of  its  contents 
{Clark  V.  Owens,  18  N.  Y,  435).  When  an  undated  instrument 
was  made  {Coons  v.  Chamhers,  1  Abb.  Pr.  165).  Usual  cove- 
nants {Bennett  v.  Woinack,  3  Car.  &  P.  96).  Whether  an  abandon- 
ment was  or  was  not  accepted  {Bell  v.  Smith,  2  Johns.  98).  Or- 
duiary  care  {Aymar  v.  Astor,  6  Cow.  267).  Seaworthy  or  not 
{Sherwood  v.  Ritggles,  2  Sandf.  55;  Patrick  v.  HailMt,  1  Johns. 
241;  Clifford  v.  Hunter,  3  Car.  &  P.  16).  Deviation  {Child  v. 
Sh7i  Mut,  Ins,  Co,  3  Sandf.  26).  Necessary  furniture  (  Willson  v. 
Flilsj  1  Denio,  462;    Whitinarsh  v.  Angle,  3  Code  Rep.  53). 
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Fraud  (.Er^n  V.  VoorlieeSy  26  Barb.  127).  Usual  length  of  a  voy- 
iige  {Mackay  v.  Rhindander^  1  Johns.  Cas.  408). 

The  following  words  and  phrases  have  been  held  to  unply 
questions  of  law:  What  constitutes  an  account  stated  {Loci*- 
^ooodY.  Tho7*ne^  11  N.  Y.  170).  The  suflSciency  of  the  notice  of 
the  dishonor  of  a  note,  when  there  is  no  dispute  about  the  facts 
{Cayuga  Coxmty  Bank  v.  Warden^  6  N.  Y.  29;  Dole  v.  Gold^  5 
Barb.  490;  Farmers  Bank  v.  Vail,  21  N.  Y.  487).  Probable 
cause,  reasonable  cause  {Bvlkdey  v.  Ketdtas,  4  Sandf.  450,  6  K. 
Y.  384;  Rcmsford  v.  CopeUmd,  6  Ad.  &  El.  482).  That  a  written 
instrument  is  or  is  not  a  mortgage  {Fai7*iank8  v.  Bloomfield,  2 
Duer,  353).  Seasonable  time  {Bell  v.  Warded,  Willes,  204). 
Reasonable  notice  {Tindal  v.  Brown,  1  T.  R.  167;  Williams  v. 
Jimith,  2  Bam.  &  Aid.  496;  Scheihd  v.  Fairhain,  1  Bos.  &  P. 
*388).  Whether  a  receipt  is  a  bailment  or  sale  ( Wadsworth  v. 
AUcott,  6  N.  Y.  64).  Whether  a  contract  has  been  rescinded  or 
not  {Healy  v.  UUy,  1  Cow.  345).  Fraud  {Sturtevant  v.  BaUard, 
9  Johns.  337;  Jennings  v.  Carter,  2  Wend.  446;  Oage  v.  Parker, 
25  Barb.  141;  Erwin  v.  Yoorliees,  26  Barb.  127;  Edged  v.  Hart, 
9  N.  Y.  213). 

The  following  words  and  phrases  have  been  held  to  imply  ques- 
tions mixed  of  law  and  fact:  necessaries  or  not  necessaries 
{  Wharton  v.  Mackenzie,  5  Q.  B.  606).  Due  diligence  {Carroll  v. 
Upton,  3  N.  Y.  272).  That  the  company  was  illegally  associated 
{Ra/nsford  v.  Copdand,  6  Ad.  &  El.  482).  Duly  {GUlet  v.  Fair- 
-child,  4  Denio,  83;  Beach  v.  Kvng,  17  Wend.  197;  White  v.  Joy, 

13  N.  Y.  86).  "Duly  convened"  implies  regularly  convened 
{People  V.  Walker,  2  Abb.  Pr.  422).  Flagrant  nuisances  {Ilentz 
V.  Long  Tslaiid  R.  Co.  13  Barb.  647,  657).  Negligence  {Purvis 
V.  Colejnan,  1  Bosw.  321).  Whether  or  not  defects  in  articles  sold 
were  visible  {Birdseye  v.  Frost,  34  Barb.  367).  Due  course  of 
law  {Backus  v.  Shipherd,  11  Wend.  629;  Pennim^n  v.  Hudson, 

14  Barb.  579;  TTiomas  v.  Woods,  4  Cow.  173;  Cumpston  v.  Mc- 
Nair,  1  Wend.  457).    Ram,  Facts,  chap.  1,  nt?/^. 

Whether  the  agents  of  a  telegraph  company  have  used  reason- 
able expedition  in  delivering  an  important  message  will  ordinarily 
be  a  question  of  fact  for  a  jury.  Such  will  be  the  case  where  its 
solution  depends  upon  a  variety  of  cu*cumstances,  or  where  the 
state  of  the  evidence  is  such  that  fair  minded  men  might  differ  as 
to  the  conclusion  to  be  drawn  from  it.  But  many  cases  may  arise 
where  the  question,  one  way  or  the  other,  will  be  so  plain  that  the 
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judge  may  resolve  it  as  a  question  of  law,  instructing  the  jury 
hypothetically  and  leaving  them  to  resolve  any  disputed  question 
of  fact.  Under  the  strict  theory  concerning  the  independence  of 
juries  which  prevails  in  Texas,  it  seems  that  the  question  is  always 
one  for  the  jury  (  Western  U.  Teleg.  Co.  v.  Cooper,  1 L.  K.  A.  728, 
71  Tex.  507,  10  Am,  St.  Eep.  772);  but  this  cannot  be  affirmed  as 
a  general  proposition  of  American  jurisprudence.  2  Thomp.  Tr. 
§  1530  et  seq.  It  is  therefore  erroneous,  in  the  view  of  that  court 
— and  the  view  is  probably  a  sound  one — for  the  court  to  decide 
this  question  by  instnicting  the  jury  "that  if  a  party  has  a  known 
place  of  residence  and  a  known  place  of  business  in  a  city,  it  is  no 
part  of  the  defendant's  duty  to  hunt  said  party  up  on  the  streets- 
of  the  city,  and  the  failure  of  the  defendant's  messenger  to  hunt 
the  party  on  the  streets  is  no  evidence  of  negligence  on  the  part 
of  the  defendant."  Nor  can  the  court  declare  to  the  jury,, 
as  matter  of  law,  that  going  twice  to  the  office  of  the  ad- 
dressee,  a  practicing  physician,  excuses  the  company  for  lia-^ 
bility  for  damages,  where  his  residence  is  near  by,  and  he  is- 
well  known  in  the  town,  and  the  messenger  knows  him  and  knows 
where  his  residence  is,  but  does  not  go  there  to  seek  him,  in  a  case 
where,  although  he  had  been  in  the  country,  he  had  returned  be- 
fore  the  message  was  received  at  the  telegraph  office.     Hid, 

On  similar  grounds,  an  instruction  that  the  company  is  re- 
quired  to  deliver  a  message  only  at  the  office  of  the  person 
addressed  has  been  held  erroneous.  Pope  v.  Western  l\ 
Teleg.  Co.  9  111.  App.  283;  Thompson,  Electricity,  §  287. 
Any  statements  made  by  persons  to  the  messenger  to  whom  the 
dispatch  is  delivered  at  its  destination,  for  the  purpose  of  finding 
and  delivering  it  to  the  addressee,  may  apply,  as  to  the  wherea- 
bouts of  the  latter  and  have  been  held  admissible  in  evidence,  as 
bearing  on  the  question  of  negligence  in  not  finding  him. 
We^t^im  U.  Teleg.  Co.  v.  Cooper,  supra.  Where  a  telegraph 
company  sought  to  excuse  non-delivery  on  the  ground  that 
the  receiver  was  an  obscure  person  whom  the  messenger 
could  not  find,  specimens  of  printed  cards  and  letter  heads, 
which  he  had  used  in  his  business  as  grocer,  were  regarded 
as  pertinent  to  the  issue,  and  admissible,  especially  after  he 
had  testified,  without  objection,  that  he  so  used  them.  Gvlf, 
C  (&  S.  K  jR.  Co.  V.  Miller  (Tex.)  7  S.  W.  Rep.  653;  Thompson, 
Electricity,  §292. 

Where  upon  a  question  of  fact  the  testimony  shows  two  wit- 
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nesses  in  favor  of  the  defendant,  one  witness  in  opposition,  and 
where  all  the  witnesses  are  equally  positive  and  equally  credible,, 
with  the  story  of  one  as  probable  as  that  of  the  other,  if  there  be 
any  difference  in  probability,  it  is  in  favor  of  the  defendant.  In 
such  a  case  the  party  presenting  two  witnesses  must  prevail  over  the 
party  presenting  but  one.  Mumjpton  v.  Th>e  DaZe^  46  Fed.  Rep.  670. 

On  appeal  upon  questions  of  fact,  findings  of  the  jury,  war- 
ranted by  sufficient  evidence,  will  not  be  disturbed.  Morgamihau 
v.  King^  15  Colo.  413. 

Whether  or  not  the  case  falls  within  the  Statute  of  Frauds  is  a 
question  of  law  for  the  court,  and  not  a  question  of  fact  for  the 
jury.  Hay  ward  v.  ConTding^  14  N.  T.  Week.  Dig.  236.  Rea. 
sonable  notice  is  a  question  of  law  for  the  court.  Tyng  v.  TJieo- 
logical  Seminary ^  14  Jones  &  S.  250.  While  it  is  the  province 
of  the  courts  to  construe  contracts,  yet  where  the  meaning  of  a 
contract  is  obscure  and  depends  upon  facts  aZiwide,  in  connection 
with  the  written  language,  the  question  of  construction  may  be 
one  of  fact  for  the  jury.  I^irst  Nat,  Bank  of  Springfield  v. 
Dana^  79  N.  Y.  108.  Question  of  negligence  is  for  the  jury. 
Wood  V.  New  York  Cent,  cfe  H.  B.  B.  Co.  5  N.  Y.  Week.  Dig. 
85.  The  question  of  intent  is  one  of  fact,  not  of  law,  and  must 
be  left  to  be  deduced  by  the  jury  from  all  the  evidence  before 
them.  The  denial  of  intent  to  defraud,  by  the  parties  concerned 
in  the  commission  of  a  wrong,  is  not  controlling,  but  its  effect 
should  be  left  to  the  jury.  Bohert  v.  Strashurger^  11  N.  Y. 
Week.  Dig.  373;  Rice,  Colorado  Code  Proc.  §  78,  p.  190,  notea. 
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§  495.  The  Term  Defined. 

496.  Views  of  Prominent  Writers, 
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§  495.  The  Term  Defined. — It  is  an  action  for  the  recovery  of 
specific  personal  chattels  wrongfully  taken  and  detained,  or  wrong- 
fully detained,  with  damages  which  the  wrongful  taking  or  deten- 
tion has  occasioned,  and  may  be  brought  whenever  one  person 
claims  chattels  in  possession  of  another,  whether  his  property  in 
the  goods  is  absolute  or  qualified,  provided  he  had  the  right  of 
possession  at  the  time  the  suit  was  begun.  Fiero,  Special  Actions 
(ed.  1889)  chap.  10. 

It  is  a  mixed  action,  being  both  specific  for  the  article  and  for 
damages.     Wells,  Replevin,  21,  et  seq. 

Replevin  in  the  cejpit  is  for  the  wrongful  taking  of  the  goods; 
replevin  in  the  detinet  is  for  the  wrongful  detention.  CuTarmngs 
v.  Vorce,  3  Hill,  282;  Pierce  v.  Van  Dyke,  6  Hill,  613. 

For  a  critical  review  of  the  history  of  this  writ,  see  the  opinion 
of  Folger,  Oh,  J.,  in  Maniiing  v.  Keenan^  73  N.  Y.  45. 

Ownership  is  not  necessary  to  determine  in  the  action,  but  the 
right  to  the  possession  necessarily  is.  Rogers  v.  Arnold^  12 
Wend.  30. 

Ownership  without  right  of  possession  is  not  sufficient  to  main- 
tain the  action.  N'eff  v.  Thcmvpson^  8  Barb.  213;  Pangbum  v. 
Patridge^  7  Johns.  140. 

Prior  rightful  possession  is  prima  facie  proof  of  title,  and,  as 
against  all  but  the  true  owner,  entitles  the  plaintiff  to  recover. 
Fiero,  Special  Actions,  363. 

Special  property  is  the  lawful  custody  of  the  property  with  the 
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right  of  detention  against  the  general  owner.    Wells,  Keplevin, 

§121. 

In  all  eases  where  the  remedy  is  given  by  statute,  the  statutory 

provisions  must  be  strictly  complied  with.    Hirsh  v.  Whitehead, 

65  N.  C.  516. 

Replevin  is  possessory  action,  and  does  not  necessarily  deter- 
mine title.  It  may  fail  either  because  the  plaintiff  shows  no  right 
of  possession,  or  because  the  defendant  is  shown  not  to  have 
wrongfully  withheld;  and  it  may  fail  for  lack  of  demand  in  some 
cases,  as  well  as  for  lack  of  substantial  right.  Pearl  v.  Oarlock, 
€1  Mich.  419. 

Eeplevin  lies  for  chattels  of  all  kinds.  Iludler  v.  Oolden^  36 
N.  Y.  446. 

But  not  for  real  estate.    Smith  v.  Bensoii^  1  Hill,  176. 

This  rule  is,  however,  laid  down  in  Stevens  v.  Brennan^  79  N. 
Y.  254,  as  follows:  "Where  a  sale  of  goods  has  been  induced  by 
fraud  on  the  part  of  the  vendee,  the  vendor  may  reclaim  and  take 
them  from  the  possession  of  anyone  except  from  a  transferee  in 
good  faith  and  for  a  valuable  consideration,  paid  at  the  time  of 
the  transfer.  A  transfer,  by  the  fraudulent  purchaser,  as  securi- 
ty for  or  in  payment  of  a  fraudulent  debt  does  not  make  the  trans- 
feree a  bona  fide  purchaser  within  the  rule,  so  as  to  hold  the  goods 
against  the  vendor.  In  a  suit  by  such  vendor  to  recover  the 
goods  from  one  claiming  title  under  the  fraudulent  vendee,  the 
burden  is  upon  the  latter  of  showing  that  he  is  a  purchaser  in 
good  faith  and  for  value;"  citing  the  rule  that  there  must  be  a 
fresh  consideration  at  the  time  of  transfer.  Boot  v.  French,  13 
Wend.  570;  Weaver  v.  Barden,  49  N.  Y.  286. 

In  Parker  v.  Conner,  93  N.  Y.  118,  it  is  held  that  in  order  to 
render  a  sale,  for  a  valuable  consideration,  of  personal  property 
paid  at  the  time  of  sale  and  taken  into  the  actual  possession  of  the 
vendee,  invalid  as  against  the  creditors  of  the  vendor,  it  is  neces- 
sary to  show  that  the  vendee  had  actual  knowledge  or  belief,  or 
at  least  actual  suspicion  that  the  sale  was  being  made  with  intent 
on  the  part  of  the  vendor  to  defraud  his  creditors.  This  case  and 
Stevens  v.  Brenna/n,  79  N.  Y.  254,  supra,  are  decided  and  fol- 
lowed in  Mather  v.  Freelove,  3  N.  Y.  S.  R.  424.  Rice,  Colo. 
Code  Civ.  Proc.  §  79. 

§496.  Tiew8  of  Prominent  Writers.— In  replevin  the  evi- 
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dence  must  be  confined  to  the  issues  made  by  the  pleadings.  The 
title  of  a  third  party  not  set  up  bj  them  cannot  be  tried.  HarU 
y.  McNeily  47  Mo.  526.  Where  replevin  is  brought  on  the 
ground  that  defendant  has  possession  without  right  and  unlaw- 
fully detains,  such  allegation  constitutes  the  gravamen  of  the  com- 
plaint against  the  defendant,  and  must  be  proved  to  enable  th& 
plaintiflE  to  recover.  Krag  v.  Herod^  69  Ind.  78;  Boer  v.  MaHin^ 
2  Ind.  229;  Ridenour  v.  Beehmam^  68  Ind.  236.  Where  there 
are  several  plaintiffs,  the  proof  must  show  that  they  were  all 
entitled  to  possession.  Title  shown  to  exist  shortly  before  the- 
suit  raises  a  presumption  of  continued  ownership.  Smith  v. 
Orcuoes^  25  Ark.  458.  In  replevin  it  is  competent  to  disprove 
plaintiS's  title  to  the  goods,  and  one  way  to  do  this  is  to  show  tliat 
someone  else  owns  them.  A  plaintiff  in  replevin  cannot  be 
allowed  to  recover  upon  a  ground  which  he  has  once  repudiated 
in  the  action.  Nicholson,  v.  Dyer^  45  Mich.  610.  Where  the 
plaintiff  claims  the  entire  ownership  of  the  property,  a  recovery 
cannot  be  had  upon  proof  that  he  was  the  owner  of  three  fourths 
only  of  the  article  or  thing  replevied.  Eakim»  v.  Eakvn^  63  IlL 
160;  Reynolds  v.  McCormicky  62  HI.  412.  A  plaintiff  suing  as 
the  sole  owner,  in  order  to  recover,  must  prove  that  he  was  the 
sole  owner,  and  is  entitled  to  the  exclusive  possession  of  the  prop- 
erty. Underwood  v.  White^  45  HL  437.  It  is  not  error  to  exclude 
evidence  of  a  defense  upon  a  ground  not  alleged  when  the  demand 
was  made.  Town  v.  Tabor^  34  Mich.  262.  Cobbey,  Replevin,. 
§978. 

It  may  be  shown  that  the  transaction  immediately  in  issue  was 
one  of  a  series  of  acts,  which,  taken  together,  evince  the  existence 
of  a  preconceived  design  to  obtain  possession,  without  paying  for 
them,  of  a  quantity  of  goods,  of  which  those  in  question  are  a  part. 
Thus  it  may  be  shown  that  the  quantity  of  goods  purchased  on 
credit  from  many  persons  was  inordinately  large,  in  proportion  to 
the  regular  purposes  of  the  apparent  business  of  the  party  obtain- 
ing them ;  that  they  were  not  kept  or  dealt  with  in  a  place  or  in  a 
manner  to  indicate  that  they  have  been  fairly  acquired,  for  the 
purpose  of  regular  business ;  that  forced  sales  were  made  at  an 
under  value,  of  goods  bought  shortly  before  upon  credit ;  that  the 
subsequent  conversations  and  deportment  of  the  party  were  indica- 
tive of  a  design  to  evade  payment,  and  to  make  unjust  appropria- 
tions of  the  property.  Mackirdey  v.  McGregor^  3  Whart.  370  j 
Rowley  v.  Bigdow^  12  Pick.  307 ;  Buffington  v.  Oerrish^  16  Mass. 
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156 ;  Mowrey  v.  Wahhy  8  Cow.  238 ;  Knowles  v.  Lord^  4  Whart. 
500.  The  effect  of  such  evidence  is  for  the  jury.  But  this  doc- 
trine ought  not  to  be  extended  bo  far  as  to  enable  the  original 
vendor,  who  has  been  imposed  upon,  to  follow  goods  into  the  hands 
of  purch<i6ers  who  have  become  interested  in  them,  bona  fide,  in 
the  regular  course  of  business. 

Morris,  Replevin,  191. 

The  parties  to  this  action  are  not  confined  to  an  investigation  of 
the  naked  question  of  title  or  right  of  possession,  but  may  go  into 
all  the  incidents  that  go  to  make  up  these,  as  being  necessary  to 
arrive  at  a  correct  decision.  Thus,  where  replevin  was  brought 
to  recover  property  seized  under  a  chattel  mortgage,  the  plaintiflf 
claimed  that  the  note  described  in  the  mortgage  under  which  the 
seizure  was  made  was  given  for  machinery  that  was  warranted;  that 
there  was  a  breach  of  the  warranty,  and  consequently  a  failure  of 
consideration  to  the  amount  of  that  note ;  and  the  matter  was  held 
proper.  Hutt  v.  Bruchman^  55  111.  441;  Bruce  v.  Westervelty 
2  E.  D.  Smith,  440.  Where  the  action  was  a  distress  for  rent 
the  defendant  was  permitted  to  show  that  he  purchased  the  prem- 
ises with  the  consent  of  his  landlord  {Sill  v.  Miller^  5  Serg.  &  B. 
355),  and  where  the  action  was  for  wheat  stored  with  the  de- 
fendant, and  he  justified  on  the  ground  that  he  was  a  warehouse- 
man, the  plaintiff  replied  that  some  forty  bushels  were  lost  or  de- 
stroyed, and  that  this  equaled  in  value  the  storage.  Babh  v. 
TalcoU,  47  Mo.  343 ;  GiUham  v.  Kerone,  45  Mo.  490. 

Wells,  Replevin,  §  55. 

§  497.  Questions  of  Demand. — me  decisions  upon  the  ques- 
tion when  a  demand  is  necessary  are  neither  uniform  nor  entirely 
reconcilable;  but  we  think  the  better  doctrine  is  that  a  demand  is 
only  required  when  it  is  necessary  to  terminate  the  defendant's 
right  of  possession,  or  to  confer  that  right  on  the  plaintiff;  but 
when  the  plaintiff  claims  the  ownership  of  the  property,  and  the 
right  of  possession  as  incident  to  that  ownership,  and  the  defend- 
ant's right  claimed  is  precisely  the  same  (as  is  frequently  the  case),, 
no  demand  is  necessary.  The  opinions  of  the  courts  in  the  follow- 
ing cases  are  cited,  in  so  far  as  they  sustain  the  views  above  express- 
ed: Smith  V.  McLea/n^  24  Iowa,  322;  Eldred  v.  OcorUo  Go.  33  Wis. 
140;  Shoemaker  v.  Simpson^  16  Kan.  43,  52;  Pyle  v.  Warren^  2 
Neb.  241,  253;  Homam,  v.  Laboo^  1  Neb.  204,  210;  Lampmg  v. 
Keenom^  9  Colo.  390. 
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Where  the  original  taking  was  lawful,  a  demand  for  the  retnm 
of  the  property  must  be  made,  before  bringing  replevin;  as  where 
the  property  was  in  the  custody  of  a  mere  gratuitous  bailee, 
having  neither  interest  nor  charge,  holding  possession,  lawfully, 
for  the  bailor;  "for,"  said  the  court,  "he  was  holding  possession 
lawfully  for  the  bailor;  and,  for  aught  that  appears,  ready  and 
willing  to  deliver  it  to  him  who  might  show  right.  It  seems  un- 
just to  condemn  him  to  pay  costs,  for  a  lawful  act  and  gratuitous 
service."  Hudson  v.  Maze^  3  111.  579.  This  rule  has,  upon  the 
same  principle,  been  extended  somewhat  beyond  the  facts  of  the 
case  mentioned;  as  thus,  to  a  case  where  goods  are  shipped  by 
railroad,  the  railway  company,  having  obtained  possession  law- 
fully, will  have  the  right  to  hold  them  until  the  freight  actually 
due  is  paid  or  tendered,  and  a  demand  is  made.  If  too  much 
freight  is  charged  the  owner  should  tender  the  proper  amount  be- 
fore bringing  replevin.  Ohio  &  M.  R,  Go.  v.  Noe^  77  111.  513. 
This  demand  may  be  made  by  the  owner  of  the  property,  or  by 
him  who  is  entitled  to  the  present  possession,  or  his  agent,  or  by 
any  person,  by  such  owner  or  rightful  possessor,  authorized  for 
that  purpose.  IngaUs  v.  BuUdey^  15  111.  224.  If  the  demand  be 
made  by  an  agent,  his  authority  in  the  premises  may  be  right- 
fully questioned;  wherefore,  if  he  show  no  authority,  a  refusal  to 
deliver  will  not  establish  an  unlawful  detention.  IngaUs  v. 
Bvlkley^  15  111.  224.  It  may  be  made  by  one  who  stands  in  the 
relation  of  parent,  m  loco  pa/rentis  {Newnho/n  v.  JSennettj  23  HL 
427),  and  it  seems  that  a  demand  by  one  of  two  persons,  who  are 
in  predicament  jointly  to  demand  will  be  su£Scient;  at  least,  if  there 
be  no  objection  urged  to  the  sufficiency  of  the  demand  in  the  trial 
court.  In  every  case  where  a  demand  is  essential  to  the  mainte- 
nance of  the  action,  it  must  be  made  before  suit  brought.  It  will 
be  altogether  too  late  to  make  demand  after  proceeding  com- 
menced. Clark  V.  Zevm,  35  111.  417;  Ohio  <&  M.  R.  Go.  v.  Noe^ 
77  111.  513;  Haines,  Treatise,  1262. 

§  498.  The  Measure  of  Damages. — On  this  subject  it  has 
been  observed:  "The  measure  of  damages  in  this  action  may  be 
affected  by  the  interest  of  the  plaintiff.  The  general  theory  is, 
that  a  party  should  recover  his  actual  damages;  and  if  his  interest 
is  only  a  lien  as  by  virtue  of  an  attachment,  execution  or  mort- 
gage to  secure  a  debt,  his  right  to  recover  may  properly  be  lim- 
ited, as  against  the  owner,  to  the  amount  of  his  claim.    Hoyden  ▼. 
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Anderson^  17  Iowa,  158;  Warner  v.  MoMhewa^  18  DL  83;  AUew 
V.  Jvdson^  71  N.  T.  77;  Rhoads  v.  Woods^  41  Barb.  471;  Fitzhugh 
V.  TFmaTi,  9  N.  Y.  559;  Secmux/n  v.  Zt^c^,  23  Barb.  240;  Jen- 
nings V.  Johnson^  17  Ohio,  154;  Nolle  v.  Epperly^  6  Ind.  468. 
And  if  he  has  only  a  limited  interest  of  any  kind,  such  as  a  right 
to  the  temporary  possession,  his  damages  should  ordinarily  be 
limited  to  the  damages  sustained  by  the  interference  with  that 
interest.  Hayden  v.  Anderson^  supra;  Wea/ver  v.  Darby^  42 
Barb.  411;  Hawley  v.  Warner^  12  Iowa,  42;  CocA  cfe  L  Co.  v. 
TUghmaUj  13  Md.  74.  So  where  the  defendant  in  the  replevin 
suit  succeeds  and  sues  on  the  replevin  bond  for  the  value  of  the 
property,  the  defendant  cannot  show  in  mitigation  of  damages 
that  the  right  to  the  property  was  in  himself,  but  he  can  show 
that  the  plaiutifE's  title  was  of  short  duration,  and  was  terminated 
soon  after  the  judgment  in  the  former  suit.  But  if  the  action  is 
against  the  mere  stranger,  the  rule  would  be  different;  and  in  such 
a  case  the  plaintiff  who  holds  the  property  by  virtue  only  of  some 
lien,  should  recover  the  full  value."  Field,  Dam.  §  837;  Fallon 
V.  Momning^  35  Mo.  271;  Frei  v.  Vogel^  40  Mo.  149.  See  also 
Sutdiff  V.  Dohrnum,  18  Ohio,  181,  51  Am.  Dec.  450;  5  Field, 
Law.  Briefs,  §  209.  i 

§499.  Jury  Required  to  Assess  Damages. — ^In  the  action 
of  replevin,  under  the  New  York  Code,  the  jury  are  required  to 
assess  the  value  of  the  property,  and  damages  for  its  detention. 
The  value  meant  is  the  value  at  the  time  of  the  trial.  In  case  the 
prevailing  party  can  obtain  a  delivery  of  the  property,  he  must 
take  it  as  it  then  is;  if  he  cannot  obtain  such  delivery,  then  the 
value  is  intended  as  a  substitute  and  precise  equivalent  of  the 
property.  The  damages  for  detention  are  the  same,  whether  the 
party  recover  the  property  or  its  value.  Now,  suppose  the  prop- 
erty has  been  badly  depreciated,  intermediate  the  wrongful  taking 
and  the  trial,  still  the  prevailing  party  is  obliged  to  take  it  if  he 
can  obtain  it,  and  he  is  indemnified  for  the  depreciation  by  the 
damages  assessed  to  him.  But  he  recovers  the  same  damages  if 
he  cannot  obtain  the  property  and  is  obliged  to  take  its  value, 
and  then  if  the  value  has  been  assessed  as  it  existed  at  the  time  of 
the  taking,  before  the  depreciation,  it  is  clear  that  he  gets  more 
than  an  indemnity.  Hence  there  is  no  way  of  administering  this 
law,  except  by  holding  that  the  value  required  to  be  assessed  by 
the  jury  means  the  value  at  the  time  of  the  trial.  Yov/ng  v. 
WHlet,  8  Bosw.  486;  Brewster  v.  SiUiman,  38  N.  Y.  423,  429. 
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§  500.  When  the  Aetion  Lles^  Tiews  of  Walt.— The  action 
lies  against  one  who  has  obtained  the  possession  of  the  goods  of 
another  by  fraud,  by  false  and  fraudulent  pretenses  or  represen- 
tations, because  in  such  cases,  by  reason  of  the  fraud,  no  title  to 
the  goods  passes,  and  the  original  taking  is  treated  as  forcible. 
Thus,  when  the  possession  of  a  horse  was  obtained  by  a  fraudu- 
lent trick,  it  was  held  that  replevin  in  the  oepU  would  lie  there- 
for. Peak  V.  Gogborny  50  Gkt.  562.  See  also  Ayers  v.  Hewett^ 
19  Me.  281.  So,  it  has  been  held  that  replevin  will  lie  for  a  tak- 
ing under  color  of  a  contract  of  purchase  from  a  bailee,  when  he 
was  drunk;  whether  the  plaintiff  induced  his  intoxication  or  not, 
the  mere  fact  of  such  intoxication  being  sufficient  to  invalidate 
the  contract,  so  that  no  title  would  pass  under  the  sale,  making 
the  contract  per  ae  fraudulent  in  law.  Drummond  v.  Hopper^ 
4  Harr.  (Del.)  327.  See  also,  to  the  same  effect,  Farley  v.  Lin- 
colfiy  61  N.  H.  577,  12  Am.  Rep.  182.  So,  too,  the  action  lies  in 
favor  of  the  vendor  of  property  which  was  sold  conditionally, 
after  condition  broken;  and  under  such  circumstances,  although 
a  note  is  given  for  a  part  of  the  purchase  money,  an  extension  of 
the  time  of  payment,  predicated  upon  a  good  and  valid  consider- 
ation, does  not  affect  the  vendor's  right  to  take  and  retain  the 
chattel  until  paid  for;  and  it  was  held  in  a  case  where  the  prop- 
erty was  a  mare,  that  the  right  extended  to  her  progeny,  and  that 
the  vendee  could  not  maintain  replevin  against  the  vendor  for 
either,  without  showing  a  full  compliance  with  the  conditions 
under  which  the  purchase  was  made.  B%mker  v.  McKenney^  63 
Me.  629.  Replevin  in  the  detinet  lies  for  property  purchase  of 
the  real  owner,  but  which,  being  in  the  possession  of  a  third  per- 
son having  no  right  to  retain  it,  he  refuses  to  deliver.  Perry  v. 
Stowe^  111  Mass.  60.  So,  it  lies  to  recover  an  individual  share  of 
property — ^as  grain — susceptible  of  ready  separation,  although 
each  particle  thereof  either  party  may  claim  is  not  susceptible  of 
identification.  Kaufrrumn  v.  Schilling^  58  Mo.  218.  But  not, 
if  the  defendant  and  the  plaintiffs  have  a  joint  interest  in  the 
mass,  or  are  tenants  in  common  thereof.  Ldcy  v.  Weaver y  49  Ind. 
375;  Usry  v.  Raiiiwater^  40  Ga.  328.  So,  it  lies  for  timber 
wrongfully  cut  upon  a  person's  premises,  without  any  color 
of  title  thereto,  although  the  trespasser  has  intermingled  them 
with  logs  cut  from  other  premises,  and  the  plaintiff  is  entitled  to 
have  delivered  to  him  such  a  quantity  of  logs  from  the  common 
mass  as  was  taken  from  his  lands.    Steams  v.  Rayrrumdy  26  Wis. 
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74;  JRichardson  ▼.  York,  14  Me.  216.  Thus,  it  has  been  held 
that  it  is  not  necessary,  in  order  to  enable  a  person  to  maintain  an 
•action  under  such  circumstances,  that  he  should  be  able  to  trace 
and  identify  each  log  taken  from  his  lands,  but  that,  even  where 
they  have  been  intermingled  with  other  logs  and  marked  in  the 
43ame  way,  so  that  they  cannot  be  distinguished,  he  is  entitled  to 
replevy  such  a  number  in  kind  as  were  taken  from  his  lands;  and 
particularly  is  this  so,  if  the  defendant  refuses  to  recognize  the 
rights  of  the  plaintiff.  Schtdenbv^g  v.  RofTrvmcm^  2  DilL  898;  5 
Wait,  Act.  &  Def.  459. 

Beplevin  lies  wherever  trespass  lies  for  taking  the  plaintiff's 
^oods — ^with  this  difference:  trespass  will  lie  upon  possession 
alone,  while  replevin  requires  property  in  the  plaintiff.  All  that 
is  necessary  to  support  the  action  is  property  in  the  plainti£^ 
either  general  or  special,  and  a  wrongful  taking  from  his  posses- 
sion, actual  or  constructive.  The  idea  suggested  by  Blackstone 
that  replevin  lies  only  for  goods  taken  by  ^^distress"  has  no  f oun- 
-dation.  The  complaint  is,  that  the  defendant  took  and  unjustly 
-detains  the  plaintiff's  goods,  not  that  he  took  them  for  any  partic- 
ular purpose.  WilliamBon  v.  Ringgold^  4  Cranch,  0.  C.  41; 
Anderson,  Law  Diet.  tiUe  "Replevin." 

§  601.  Note  from  Greenieaf. — Eeal  property  is  not  subject  to 
replevin.  Riewe  v.  McGormich^  11  Neb.  261.  But  if  buildings 
are  not  so  attached  to  the  realty  as  to  be  fixtures,  or  if  it  has  been 
agreed  by  the  parties  to  regard  them  as  personalty,  they  may  be 
the  subjects  of  a  replevin  suit.  Dorr  v.  DvdderwTy  88  HI.  107; 
Brewrley  v.  Cox^  24  N.  J.  L.  287;  ChaMerUm  v.  SauL^  16  HI.  149. 
As  to  the  replevin  of  growing  crops,  the  same  principle  applies; 
if  they  have  been  treated  in  such  a  way  by  the  parties  as  to  show 
that  they  were  dealing  with  them  as  personal  property,  e.  ^.,  if 
they  sell  the  crops  by  measure  as  if  they  were  severed  from  the 
realty,  an  action  of  replevin  will  lie.  Oarth  v.  Caldwdl^  72  Mo. 
622.  But  in  Jones  v.  Dodge^  61  Mo.  368,  it  was  held  that 
an  action  for  a  certain  number  of  bushels  of  com  will  not  lie  when 
the  crop  is  standing  ungathered  in  the  field. 

Replevin  will  lie  for  the  goods  of  the  plaintiff,  though  they 
have  been  mixed  with  those  of  the  defendant,  if  it  was  done  by  a 
third  party,  and  they  can  be  separated  without  injury  to  the 
-defendant.  WUk^mson  v.  Stewourt,  85  Pa.  255.  If  an  action  of 
replevin  is  dismissed  for  informality  in  the  replevin  bond,  and 
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jndgment  is  given  for  the  defendant  for  a  return,  and  the  plain- 
tiflE  returns  the  property  to  the  place  whence  he  first  took  it,  he 
may  afterwards  maintain  another  action  of  replevin  for  the  same 
property,  against  the  same  defendant,  upon  the  original  unlawful 
taking,  although  the  defendant  has  not  taken  out  a  writ  of  return, 
nor  actually  received  the  property  under  the  judgment  in  the 
first  action,  Wdlbridge  v.  Shaw,  7  Gush.  560;  Fisher  v.  WhoU- 
ery^  25  Pa.  197;  2  GreenL  Ev.  557,  note  a. 

§  502.  Question  of  Damage^  What  May  be  Shown. — In  the 

action  of  replevin,  the  plaintiff  seeks  to  recover  the  property,  and 
is  in  all  stages  of  the  case  to  final  judgment  in  pursuit  of  that^ 
and  not  its  value.  And  during  the  whole  time  the  defendant 
may  have  the  possession  and  the  use  (if  it  can  be  used)  of  his 
property.  At  the  termination  of  the  suit  it  is  not  optional  with 
him  to  take  the  property  or  its  value.  If  the  defendant  has  the 
property,  and  will  permit  him  to  take  it,  he  is  obliged  to  take  it 
J^.  Y.  Code  Civ.  Proc.  §  277;  Dvnght  v.  EnoSy  9  N.  Y.  470;  Fitz-^ 
Kugh  V.  Wiman^  9  N.  Y.  559.  Hence  the  plaintiff  cannot  al- 
ways be  expected  or  required,  in  such  cases,  to  go  into  the  mar- 
ket and  supply  himself  with  the  same  kind  of  property  at  its 
market  value.  Suppose  the  controversy  be  about  a  canal  boat  or 
a  carriage,  or  an  expensive  machine.  If  the  plaintiff  should  go 
into  market  and  buy  another,  at  the  end  of  the  litigatiou,  in  case 
of  success,  he  would  have  on  hand  duplicates  of  the  article,  and 
would  thus  be  subjected  to  further  loss  and  inconvenience.  These 
observations  are  made  simply  to  show  that  there  is  nothing  in  the 
nature  of  the  two  actions  requiring  the  application  of  the  same 
rule  of  damages.    Allen  v.  Fox^  51  N.  Y.  562. 

§  503.  Miseellaneous  Citations. — The  plea  of  property,  in  re- 
plevin, is  a  good  plea  in  bar  of  the  action.  Ingle  v.  WaUach^  6ft 
U.  S.  1  Black,  96, 17  L.  ed.  50. 

The  mnUiter  to  the  plea  of  property  is  now  regarded  as  mat- 
ter of  form,  and  its  omission  does  not  affect  its  validity.     Ihid. 

In  an  action  of  replevin  against  a  marshal,  an  avowry  justify- 
ing the  taking  of  the  goods  and  chattels,  to  satisfy  a  tine  and  for- 
feiture imposed  upon  a  party  by  a  court  martial,  for  a  failure  to 
enter  the  service  of  the  United  States  as  a  militiaman  when  n^ 
quired  by  the  President  of  the  United  States,  according  to  tho 
Act  of  Congress  of  February,  1795,  chap.  101,  was  held  good. 
Ma/rtin  v.  MoU,  25  U.  S.  12  Wheat.  19,  6  L.  ed.  537. 
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In  replevin  to  recover  property  seized  as  a  distress,  a  plea  of 
no  rent  in  arrear  admits  the  demise  as  laid  in  the  avowry.  Alex- 
cmder  v.  Ra/rris,  8  U.  8.  4  Oranch,  299,  2  L.  ed.  627. 

The  omission  to  join  issne  npon  a  second  avowry  for  rent  due 
and  in  arrear  generally,  the  first  one  being  for  rent  in  arrear  un- 
der special  circumstances  stated,  or  to  notice  it  in  the  finding  of 
the  jury  or  in  the  judgment  of  the  court,  is  cured  after  verdict. 
Ingle  v.  WaUach,  66  U.  S.  1  Black,  96, 17  L.  ed.  60. 

Where,  in  replevin,  the  complaint  alleges  property  and  right 
of  possession  in  the  plaintiflfe,  and  the  answer  traverses  directly 
these  allegations,  any  evidence  is  admissible  on  the  part  of  the 
defendant  which  goes  to  show  that  the  plaintiffs  have  neither 
property  nor  right  of  possession.  Evidence  of  title  in  a  stranger 
is  admissible.  Schulenberg  v.  Harrimcmy  88  U.  8.  21  Wall.  44^ 
22  L.  ed.  551;  Ingle  v.  WaUach,  66  U.  8.  1  Black,  96, 17  L.  ed.  50. 

Where  a  declaration  is  on  a  bond  given  to  prosecute  with  effect 
a  writ  of  replevin,  and  the  breach  assigned  is  "that  the  suit  wa& 
not  prosecuted  with  effect,"  it  is  a  sufficient  assignment  of  the 
breach.     Goriaan  v.  Lenox^  40  U.  8.  15  Pet.  115,  10  L.  ed.  680. 
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608.  American  Cases. 

609.  Rule  as  Stated  by  Stephen. 

%  504.  ETidence  in  Support  of.  Admission  of.— Incivilcaseey 
with  the  exception  of  those  cases  where,  by  the  pleadings,  the 
•character  of  the  party  is  pnt  in  issue,  the  weight  of  authority  is 
against  the  admissibility  of  evidence  in  support  of  the  party's 
<5haracter.  Cited  in  Fahey  v.  Orotty^  6  West.  Rep.  137,  63  Mich. 
383.     See  Goldsmith  v.  Picard^  27  Ala.  142;  Ward  v.  Hemdcm^ 

5  Port.  (Ala.)  382;  People  v.  Josephs^  7  Cal.  129;  Norton  v.  TTar- 
ner^  9  Conn.  172;  Davenport  v.  Russell^  5  Day,  145;  Humphrey 
V.  Humphrey^  7  Conn.  116;  Thompson  v.  Churchy  1  Root,  312; 
lieddin  v..  Qates^  52  Iowa,  210;  Qudrnton  v.  Van  Tuyl,  30  Iowa, 
554;  Chv/rch  v.  Drummond^  7  Ind.  17;  Hevill  v.  Pettity  3  Met 
{Ky.)  314;  Morris  v.  Razdwood^  1  Bush,  208;  Givens  v.  Brad- 
ley^  3  Bibb,  195;  Thayer  v.  Boyle^  30  Me.  475;  Simpson  v.  West- 
^nherger^  28  Kan.  756;  Sowell  v.  McDonald^  58  Miss.  251;  ChjUz- 
wilier  y.  Lackman^  23  Mo.  168;  Hougktalvng  v,  KUderhovse^  1 
N.  T.  530;  Pratt  v.  Andrews^  4  N.  T.  493;  Corni/ng  v.  Coming^ 

6  K  T.  97;  J^J^Zar  v.  ^i^a  J?!  /tw.  Cb.  6  Cow.  673;  Porter  v. 
JSeiler,  23  Pa.  424;  Frazier  v.  Permsylvania  R.  Co.  38  Pa.  104; 
Anderson  v.  Long^  10  Serg.  &  R.  55;  Athiaison  v.  Graham,^  6 
Watts,  411;  iV^(3wA  v.  GUkeson^  5  Serg.  &  R.  352;  Jeffries  v.  5ir- 
r/*,  3  Hawks,  105;  Stnets  v.  Plunketj  1  Strobh.  L.  372;  Wright 
V.  MoKee,  37  Vt  161;  ^7'(n(?n  v.  JEvans^  8  Sawy.  488;  Ketlandv. 
BisseU,  1  Wash.  C.  C.  144. 

§  505.  The  General  Rule. — It  is  a  general  rule  of  evidence 
that  if  a  party  is  charged  with  a  crime,  or  any  other  act  involving 
moral  turpitude,  which  is  endeavored  to  be  fastened  upon  him  by 
circumstantial  evidence,  or  by  the  testimony  of  a  witness  of  doubt- 
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fill  credit,  he  may  introduce  proof  of  his  former  character  for 
honesty  and  integrity,  to  rebut  the  presumption  of  guilt  arising 
from  such  evidence,  which  it  may  be  impossible  for  him  to  con- 
ti-adict  or  explain.  Denied  in  Houghtalmg  v.  KeLderhouse^  2 
Barb.  150.  In  actions  of  tort,  and  especially  charging  a  defend- 
4int  with  gross  depravity  and  fraud,  upon  circumstances  merely, 
evidence  of  uniform  integrity  and  good  character  is  oftentimes 
the  only  testimony  which  a  defendant  can  oppose  to  suspicious 
•circumstances.  Cited  in  Simpson  v.  Weatenherger^  28  Kan.  766, 
42  Am.  Rep.  196;  Kermedy  v.  Upahaw^  66  Tex.  452.  See  Qough 
V.  St.  Johuj  16  Wend.  653;  Bakemcm  v.  Rose^  14  Wend.  110; 
Oebha/rt  v.  Bwrkett^  57  Ind.  380;  Grose  v.  Rutledge,  81  111.  267; 
Spears  v.  Forrest,  15  Vt.  437;  Crane  v.  Thayer,  18  Vt.  168;  Com. 
V.  Moore,  3  Pick.  196;  StaU  v.  Eowa/rd,  9  K  H.  486;  State  v. 
Bruce,  24  Me.  72;  <}ilchrist  v.  M'Kee,  4  Watts,  381;  United 
States  V.  VcmsicTde,  2  McLean,  219;  Teese  v.  Huntingdon,  64  U. 
S.  23  How.  2,  16  L.  ed.  479.  On  the  trial  of  a  civil  action  by  the 
United  States  against  the  sureties  on  the  official  bond  of  an  assist- 
ant paymaster  in  the  army,  it  is  erroneous  to  allow  evidence  to  be 
given  by  the  defendants  of  the  general  conduct  of  the  officer  in 
the  discharge  of  his  official  duties,  and  of  his  mode  of  life  and 
pecuniary  circumstances,  even  though  he  is  dead.  Applied  in 
United  States  v.  Wood,  13  Blatchf.  253. 

§  506.  Bepatation  Defined. — Character,  as  defined  by  Mr. 
Anderson,  consists  of  the  qualities  impressed  by  nature  or  habit  on 
a  person,  which  distinguished  him  from  other  persons.  These 
■constitute  his  real  character;  while  the  qualities  he  is  supposed  to 
possess  constitute  his  estimated  character  or  reputation. 

Keputation  may  be  evidence  of  character,  but  it  is  not  char^ 
acter  itself.     Ca/rpenter  v.  People,  8  Barb.  608,  Welles,  J. 

That  which  a  person  really  is,  in  distinction  from  that  which  he 
may  be  reputed  to  be.    Andre  v.  State,  5  Iowa,  394. 

Character  (reputation)  is  the  slow  spreading  influence  of  opin- 
ion, arising  from  the  deportment  of  a  man  in  society.  Trial  of 
Ea/rdy,  24  St.  Tr.  1079  (1795),  I/yrd  Erskine. 

In  many  cases  it  has  been  said  that  the  regular  mode  of  exam- 
ining a  witness  is  to  inquire  whether  he  knows  the  general  char- 
acter of  the  person  whom  it  is  intended  to  impeach,  but  in  all  such 
<;ases  the  word  "character"  is  used  as  synonymous  with  "reputa- 
tion."    What  is  wanted  is  the  common  opinion,  that  in  which 
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there  is  general  concurrence;  in  other  words,  general  reputation 
or  character  attributed.  That  is  presumed  to  be  indicative  of 
actual  character.  Knode  v.  WiUiamson^  84  U.  S.  17  Wall.  588, 
21  L.  ed.   671.     See  State  v.  Egcm,  59  Iowa,  637. 

§  507.  The  English  Bale.— The  fact  that  a  person  is  of  a. 
particular  character  is  deemed  to  be  irrelevant  to  any  inquiry  re- 
specting his  conduct,  with  some  exceptions. 

In  criminal  proceedings,  the  fact  that  the  person  accused  has  a 
good  character,  is  deemed  to  be  relevant;  but  the  fact  that  he  has 
a  bad  character  is  deemed  to  be  irrelevant,  unless  it  is  itself  a  fact 
in  issue,  or  unless  evidence  has  been  given  that  he  has  a  good 
character,  in  which  case  evidence  that  he  has  a  bad  character  is 
admissible. 

In  this  article  the  word  "character"  means  reputation  as  distin- 
guished from  disposition,  and  evidence  may  be  given  only  of  gen- 
eral reputation  and  not  of  particular  acts,  by  which  reputation  or 
disposition  is  shown. 

In  civil  cases,  the  fact  that  the  character  of  any  party  to  the 
action  is  such  as  to  affect  the  amount  of  damages  which  he  ought 
to  receive,  is  generally  deemed  to  be  irrelevant. 

That  the  general  reputation  and  previous  conduct  of  a  litigant 
party  or  witness  is  often  of  immense  weight  as  natural  or  moral  evi- 
dence, as  tending  to  raise  a  presumption  that  his  action  or  defense 
is  well  or  ill  founded,  or  that  the  evidence  which  he  gives  is  true 
or  false,  must  be  obvious.  But,  on  the  other  hand,  the  exposing 
every  man  who  comes  into  our  courts  of  justice  to  have  every 
action  of  his  life  publicly  scrutinized,  would  keep  most  men  out  of 
them.  To  admit  character  evidence  in  every  case,  or  to  reject  it 
in  every  case,  would  be  equally  fatal  to  justice;  and  to  draw  the 
line,  to  define  with  precision  where  it  ought  to  be  received,  and 
where  it  ought  to  be  rejected,  is  as  embarrassing  a  problem  as  any 
legislator  can  be  called  upon  to  solve.     Best,  Evidence,  §  256. 

§  508.  American  Cases. — Where  a  party  undertakes  to  show 
that  his  reputation  is  good,  or  that  the  reputation  of  the  other 
party  or  a  witness  is  bad,  he  cannot  put  in  evidence  of  particular 
facts  to  prove  the  general  reputation  he  is  endeavoring  to  estab- 
lish. And  to  meet  evidence  of  general  reputation  the  opposing 
party  may  put  in  evidence  to  the  contrary  of  a  like  general  char- 
acter. But  he  cannot  prove  particular  facts  for  the  reason  that  a 
particular  fact  does  not  necessarily  establish  a  general  reputation 
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or  fairly  meet  the  issue  presented,  and  may  also  raise  collateral 
issues;  and  for  the  further  reason  that  while  a  party  is  presumed 
always  to  be  ready  to  defend  his  general  reputation,  he  is  not 
expected  to  be  prepared  to  meet  a  distinct  and  speciiic  charge. 
Peterson  v.  Morgcm^  116  Mass.  350. 

In  Com.  V.  Ha/rdy^  2  Mass.  303,  318,  it  was  said  by  Chief 
Justice  Parsons :  "  It  is  not  competent  for  the  prosecutor  to  go 
into  this  inquiry,  until  the  defendant  has  voluntarily  put  his  char- 
acter in  issue,  and  in  such  case  there  can  be  no  examination  as  to 
particular  facts."  See  Com.  v.  Socket^  22  Pick.  394;  Com.  v. 
Webster,  5  Gush.  295. 

In  a  case  before  all  the  judges  of  England,  it  was  held  that,  if 
-evidence  of  good  character  is  given  in  behalf  of  the  prisoner,  evi- 
dence of  bad  character  may  be  given  in  reply;  but  in  either  case 
the  evidence  must  be  confined  to  the  prisoner's  general  reputation, 
and  the  individual  opinion  of  the  witness  as  to  his  deposition, 
founded  on  his  own  experience  and  observation,  is  inadmissible. 
Chief  Just/ice  Cockbum,  in  delivering  the  opinion  of  the  court, 
says:  "The  only  way  of  getting  at  it  (his  character)  is  by  giving 
evidence  of  his  general  character  founded  on  his  general  reputa- 
tion in  the  neighborhood  in  which  he  lives."  "  It  is  quite  clear 
that,  as  the  law  now  stands,  the  prisoner  cannot  give  evidence  of 
particular  facts,  although  one  fact  would  weigh  more  than  the 
opinion  of  all  his  friends  and  neighbors.  So,  too,  evidence  of 
Antecedent  bad  conduct  would  form  equally  good  ground  for  in- 
fering  the  prisoner's  guilt,  yet  it  is  quite  clear  that  evidence  of 
that  kind  is  inadmissible."  Again,  speaking  of  the  limits  of  rebut- 
ting evidence,  where  the  prisoner  puts  in  evidence  of  good  char- 
acter, he  says :  "  I  think  that  the  evidence  must  be  of  the  same 
•character  and  confined  within  the  same  limits, — ^that  is  the  pris- 
oner can  only  give  evidence  of  general  good  character,  so  the  evi- 
dence called  to  rebut  it  must  be  evidence  of  the  same  general 
description,  showing  that  the  evidence  which  has  been  given  in 
favor  of  the  prisoner  is  not  true,  but  that  the  man's  general  reputa- 
tion is  bad."  The  judges  who  dissented  admitted  that  evidence  of 
particular  facts  was  inadmissible,  but  were  of  opinion  that  the  testi- 
mony of  a  witness  founded  on  his  own  experience  and  observation 
went  to  show  disposition  and  was  therefore  admissible  on  the 
question  of  character.  Chief  Justice  Erie  said:  "I  agree  that 
■evidence  of  individual  facts  is  to  be  excluded;  but  whether  the 
answer  given  by  the  witness  in  this  case  is  in  the  nature  of  an 
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individual  fact  or  not  I  do  not  stop  to  inquire,  because  a  question 
of  very  general  importance  has  been  raised;  and,  with  reference 
to  that  question,  I  am  of  opinion  that  the  answer,  understood  aa 
evidence  of  disposition,  is  admissible."  Eeg.  v.  Rowton,  Leigh 
&  C.  C.  C.  620,  10  Cox,  C.  C.  25,  and  2  Lead.  Crim.  Cas.  (2d 
ed.)  333,  351,  and  notes.     Com.  v.  O'Brien,  119  Mass.  342. 

In  Smeta  v.  Phmket^  1  Strobh.  L.  372,  it  is  said :  "  Evidence 
of  the  plaintifPs  general  character  was  no  doubt  intended  to  show 
that  he  was  incapable  of  having  first  appropriated  a  portion  of 
defendant's  lumber  dishonestly  and  then  rendered  a  false  account 
of  sales;  and  the  evidence  tended  towards  this  purpose.  If  it 
could  have  laid  bare  the  heart  of  the  plaintiff  and  ascertained 
really  the  strength  of  his  moral  principles,  it  would  have  been 
highly  influential.  But  examinations  in  court  into  general  good 
character  according  to  reputation  usually  distinguish  only  be- 
tween the  two  classes,  the  good  and  the  bad,  with  nice  discrimi- 
nation between  the  infinite  degrees  and  varieties  which  exist,  of 
either  class.  Of  most  persons,  there  is  really  no  general  reputa- 
tation  as  to  character,  and  of  some,  the  general. reputation  is 
widely  different  from  the  truth,  which  a  full  knowledge  of  their 
motives,  principles  and  habits  would  disclose.  Sometimes,  upon 
trials,  the  good  are  overthrown  by  unexpected  assault,  and  often 
the  bad  burnished  and  strengthened  by  the  ready  testimony 
which  their  influence  procures  in  their  favor,  while  many  of  their 
neighbors  who  think  ill  of  them,  shrink  from  being  examined,  or 
being  examined,  cannot  say  that  the  suspicions  which  they  enter- 
tain, and  which  tliey  feel  rather  than  know  that  others  also  enter- 
tain, have  been  uttered  so  as  to  constitute  a  bad  reputation.  In 
investigations  concerning  character,  feeling  and  prejudice  are 
more  frequently  exhibited  than  in  inquiries  upon  any  other  subject 
The  number  of  witnesses  is  often  extended  far  beyond  the  limit 
which  upon  other  topics  the  court  would  indulge,  and  if  there  be 
contrariety  of  opinion,  the  matter  is  usually  left  at  last  in 
great  uncertainty.  These  considerations  suggest  the  propriety  of 
adhering  closely  to  the  rules  which  have  been  established  to  reg- 
ulate the  admission  of  the  evidence  of  reputation  concerning  gen- 
eral character.  If  in  every  case  where  an  act  of  dishonesty  is- 
imputed,  the  imputation  may  be  met  by  such  evidence,  then  there 
are  few  cases  in  which  such  evidence  might  not  be  introduced. 
Trials  would  be  insupportably  tedious,  and  the  result  of  a  trial 
would  as  often  depend  upon  the  popularity  of  a  party  as  upon  tlie 
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merits  of  his  case."    Again,  in  Wright  v.  McKee^  37  Vt.  161,  the 
early  case  of  Rucm  v.  Perry ^  3  Cai.  120,  is  cited  as  having  been, 
overroled,  and  as  an  argnment  for  excluding  evidence  offered  by 
a  defendant  to  sustain  a  good  character  for  honesty  and  integrity,, 
in  a  civil  action  brought  to  recover  the  value  of  a  package  of  bank 
bills  and  silver  delivered  by  the  plaintiff  to  the  defendant  to  carry 
a  third  person,  which  it  was  alleged  the  defendant  converted  to- 
his  own  use,  the  court  says:     ''In  criminal  cases  the  respondent  is- 
permitted  to  introduce  evidence  of  this  kind.     In  civil  cases, 
where  the  question  of  character  is  directly  in  issue,  and  material 
as  to  the  amount  of  damages,  as  in  slander  and  seduction,  it  i& 
admitted.     This,  we  think,  is  the  extent  to  which  it  ought  to  be 
admitted  in  civil  suits.     In  criminal  cases  the  law  allows  it  to  the 
respondent  out  of  tenderness  to  help  him,  if  it  may,  iu  his  neces- 
sity, as  it  gives  him  the  benefit  of  every  doubt.    And  even  in 
criminal  cases  the  law  regards  it  of  value  only  when  the  other 
evidence  leaves  the  case  in  doubt,  and  general  good  character  may 
be  fairly  invoked  to  rebut  suspicious  circumstances.    Many  con* 
siderations  concur  in  rejecting  such  evidence  in  civil  cases.    Evi- 
dence of  this  character  has  but  a  remote  bearing  as  proof  to  show 
that  wrongful  acts  have  or  have  not  been  committed,  and  the- 
mind  resorts  to  it  for  aid  only  when  the  other  evidence  is  doubt- 
ful and  nicely  balanced.     It  may  then  perhaps  serve  to  turn  the 
wavering  scales.     Very  rarely  can  it  be  of  substantial  use  in  get- 
ting at  the  truth.     It  is  uncertain  ia  its  nature,  both  because  the 
true  character  of  a  large  portion  of  mankind  is  ascertained  with 
difficulty,  and  because  those  who  are  called  to  testify  are  reluc- 
tant to  disparage  their  neighbors,  especially  if  they  are  wealthy,, 
influential,  popular,  or  even  only  pleasant  and  obliging.     It  is- 
mere  matter  of  opinion,  and  in  matters  of  opinion  men  are  apt 
to  be  greatly  influenced  by  prejudice,  partisanship,  or  other  bias 
of  which  they  are  unconscious.    And  in  cases  which  are  not  quite 
clear,  they  are  apt  to  agree  with  the  one  who  fii'st  speaks  to  them 
on  the  subject,  or  to  form  their  opinions  upon  the  opinions  of 
others.     The  introduction  of  such  evidence  in  civil  cases,  when- 
ever  character  is  assailed,  would  make  trials  intolerably  long  and 
tedious,  and  greatly  increase  the  expense  and  delay  of  litigation. 
It  is  a  kind  of  evidence  that  might  easily  be  manufactured,  is. 
liable  to  abuse,  and  if  in  common  use  in  the  courts  as  likely  to- 
mislead  as  to  guide  aright.     The  authorities  are  quite  unanimous^ 
in  excluding  such  testimony.     It  is  the  settled  rule  of  common 
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law."  In  Connecticut,  in  Hv/nyphrey  v.  Humphrey^  7  Conn.  116, 
And  in  Korton  v.  Wa/mer^  9  Conn.  172;  in  Maine,  in  Potter  v. 
Webh,  6  Me.  14;  in  Pennsylvania,  in  Anderson  v.  Long^  10  Serg. 
<fe  R.  55,  and  in  Porter  v.  Seiler^  23  Pa.  424;  in  Indiana,  in  Church 
V.  Drummondj  7  Ind.  19;  in  Kentackj,  in  Morris  v.  Hazd/wood^ 
1  Bnsh,  208;  in  Missouri,  in  Gutzweiler  v.  Lacknum,  28  Mo.  434; 
in  South  Carolina,  in  Smets  v.  Plunket^  supra^  the  same  doctrine 
is  recognized.  See  also  Atty-Gen.  v.  Bowma/n,^  2  Bos.  &  P. 
532,  note;  1  Phil.  Ev.  (Cowen  &  Hill's  notes),  467;  1  Starkie,  Ev. 
366;  Barton  v.  Thompson^  66  Iowa,  571;  Dudley  v.  McCVueVj  65 
Mo.  241. 

From  an  examination  and  consideration  of  the  authorities,  our 
deduction  in  the  premises  is,  that  the  decision  of  Rucm  v.  Perry 
lias  been  overthrown;  that  the  rule  in  Greenleaf  in  regard  to  the 
admission  in  civil  actions  of  evidence  of  good  character  in  favor 
of  a  party  charged  with  fraud  is  incorrect.  Simpson  v.  Westen- 
herger,  28  Kan.  766. 

Courts  of  justice  differ  very  widely  as  to  whether  the  general 
reputation  of  the  witness  for  truth  and  veracity  is  the  true  and  sole 
criterion  of  his  credit,  or  whether  the  inquiry  may  not  properly 
be  extended  to  his  entire  moral  character  and  estimation  in  so- 
ciety. They  also  differ  as  to  the  right  to  inquire  of  the  impeach- 
ing witness  whether  he  would  have  believed  the  other  on  his 
oath.  All  agree,  however,  that  the  first  inquiry  must  be  restricted 
either  to  the  general  reputation  of  the  witness  for  truth  and 
veracity,  or  to  his  general  character;  and  that  it  cannot  be  ex- 
tended to  particular  facts  or  transactions,  for  the  reason  that, 
while  every  man  is  supposed  to  be  fully  prepared  to  meet  those 
general  inquiries,  it  is  not  likely  he  would  be  equally  so  without 
notice  to  answer  as  to  particular  acts. 

According  to  the  views  of  Mr.  Greenleaf,  the  inquiry  in  all 
cases  should  be  restricted  to  the  general  reputation  of  the  witness 
for  truth  and  veracity;  and  he  also  expresses  the  opinion  that  the 
weight  of  authority  in  the  American  courts  is  against  allowing  the 
question  to  be  put  to  the  impeaching  witness  whether  he  would 
believe  the  other  on  his  oath.  In  the  last  edition  of  his  work  on 
tlie  Law  of  Evidence,  he  refers  to  several  decided  cases,  which 
appear  to  suppoi*t  these  positions;  and  it  must  be  admitted  that 
some  of  these  decisions,  as  well  as  others  that  have  since  been 
made  to  the  same  effect,  are  enforced  by  reasons  drawn  from  the 
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analogies  of  the  law,  to  which  it  would  be  difficult  to  give  any  satis- 
factory answer.  1  Greenl.  Ev.  §  461;  PhUUps  v.  Ei/ngfidd^  19  Me. 
375,  per  Shepley,  J.;  Gobs  v.  Stinson^  2  Sumn.  610;  Wood  v.  Mamn^ 
2  Sumn.  321;  Craig  v.  SiaU,  5  Ohio  St.  605;  GiXbert  v.  Shddon,  13 
Barb.  623;  Jackson  v.  Lewia^  13  Johns.  504;  United  States  v.  Fim- 
-sicJdej  2  McLean,  219;  State  v.  Bricce,  24  Me.  72;  Ciw*.  v.  Moore^ 
S  Pick.  196;  OUchrist  v.  JfTJTd^,  4  Watts,  380;  /Sto^  v.  Smith,  7 
Yt.  141;  Frye  v.  Bank  of  Illinois^  11  111.  367;  Jones  v.  State,  18 
Tex.  168;  /S^afe  v.  Randolph,  24  Conn.  363;  TJKL  v.  Ci?m.  6  Gratt. 
706;  Wike  v.  Lightner,  11  Serg.  &  E.  198;  Kimmel  v.  Kimmel, 
S  Serg.  &  R.  338;  /S^25^  v.  Howard,  9  N.  H.  485;  BucJdin  v. 
.aa^,  20  Ohio,  18;  Ford  v.  i^(?r^,  7  Humph.  92;  Thurman  v. 
FtVym,  18  B.  Mon.  792;  Perkms  v.  Mohley,  4  Ohio  St.  668; 
Bates  V.  Ba/rber,  4  Gush.  107. 

On  the  other  hand,  a  recent  English  writer  on  the  law  of  evi- 
dence, of  great  repute,  maintains  that  the  inquiry  in  such  cases 
properly  involves  the  entire  moral  character  of  the  witness  whose 
credit  is  thus  impeached,  and  his  estimation  in  society;  and  that 
the  opinion  of  the  impeaching  witness,  as  to  whether  he  is  enti- 
tled to  be  believed  on  his  oath,  is  also  admissible  to  the  jury.  2 
Taylor,  Ev.  §§  1082,  1083. 

The  learned  writer  insists  that  the  regular  mode  of  examining 
into  the  character  of  the  witness  sought  to  be  impeached  is  to  ask 
the  witness  whether  he  knows  his  general  reputation;  and  if  so, 
what  that  reputation  is,  and  whether  from  such  knowledge,  he 
would  believe  him  upon  his  oath.  In  support  of  this  mode  of 
conducting  the  examination,  he  refers  to  several  decided  cases, 
both  English  and  American,  which  appear  to  sustain  the  views  of 
the  writer.  Rex  v.  Watson,  32  How.  St.  Tr.  496;  Mawson  v. 
Ha/rtsinh,  4  Esp.  102;  Rex  v.  Roohwood,  13  How.  St.  Tr.  211; 
Carpenter  v.  WaU,  11  Ad.  &  El.  803;  Anoiiyrnous,  1  Hill,  L.  259; 
Hume  V.  SeoU,  3  A.  K.  Marsh.  262;  Day  v.  State,  13  Mo.  422. 

Both  Mr.  Greenleaf  and  Mr.  Taylor  agree,  however,  that  the 
impeaching  witness  must  be  able  to  state  what  is  generally  said  of 
the  other  witness  by  those  among  whom  he  resides,  and  with  whom 
he  is  chiefly  conversant,  and  in  effect  admit,  that  unless  he  can  so 
speak,  he  is  not  qualified  to  testify  upon  the  subject,  for  the  rea- 
son that  it  is  only  what  is  generally  said  of  the  witness  by  his 
neighbors  that  constitutes  his  general  reputation.     To  that  extent 

they  concur,  and  so,  as  a  general  remark,  do  the  authorities  which 
79 
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on  the  one  side  and  the  other  support  these  respective  theories; 
but  beyond  that  the  views  of  these  commentators,  as  well  as  the 
authorities,  appear  to  be  irreconcilable.  Teese  v.  HurUingdony 
64  U,  S.  23  How.  2,  16  L.  ed,  479. 

§  509.  Bale  as  Stated  by  Stephen. — ^Mr.  Chase,  in  his  ablj 
edited  edition  of  Stephen's  Digest,  has  collected  many  valuable 
authorities  under  §§  56,  56.  In  connection  with  the  text  I  sub- 
join the  notes  entire: 

"The  fact  that  a  person  is  of  a  particular  character  is  deemed 
to  be  irrelevant  to  any  inquiry  respecting  his  conduct,  except  irt 
the  cases  mentioned  in  this  chapter. 

"In  criminal  proceedings  the  fact  that  the  person  accused  ha& 
a  good  character,  is  deemed  to  be  relevant  Stover  v.  People^  56 
N.  Y.  315;  Heine  v.  Com,  91  Pa.  145.  It  is  generally  held  that 
the  proof  must  be  of  good  character  in  respect  to  the  trait  in- 
volved in  the  charge.  People  v.  Fair^  43  Cal.  137;  State  v» 
Bloom^  68  Ind.  54;  Oriffin  v.  State^  14  Ohio  St.  56;  State  v.  King^ 
78  Mo.  555;  Cancemi  v.  People^  16  N.  T.  501;  3  Greenl.  Ev.  §  25. 
Such  evidence  is  now  generally  received,  whether  the  evidence  to 
show  the  prisoner's  guilt  be  direct  or  circumstantial.  Remsert  v. 
People^  43  N.  Y.  6;  State  v.  Rodman^  62  Iowa,  456;  People  v» 
Mead^  50  Mich.  228.  But  the  fact  that  he  has  a  bad  character  is 
deemed  to  be  irrelevant,  unless  it  is  itseU  a  fact  in  issue,  or  unless 
evidence  has  been  given  that  he  has  a  good  character,  in  which 
case  evidence  that  he  has  a  bad  character  is  admissible.  People 
V.  White^  14  Wend.  Ill;  State  v.  Lapage^  57  N.  H.  245;  People 
V.  FaiVy  43  Cal.  137.  For  additional  rules  in  criminal  cases,  see 
Stephen,  Dig.  (Chase's  ed.)  art.  7,  note  S^  art.  134. 

"In  this  article  the  word  *  character'  means  reputation  as  dis> 
tinguished  from  disposition,  and  evidence  may  be  given  only  of 
general  reputation  and  not  of  particular  acts  by  which  reputation 
or  disposition  is  shown.  Peg.  v.  Powton,  1  Leigh  &  C.  C.  C* 
520.  Peg.  v.  Tvberfidd^  1  Leigh  &  0.  C.  0.  495,  is  a  case  in 
which  the  character  of  a  prisoner  became  incidentally  relevant  to 
a  certain  limited  extent.  Com,,  v.  G*Brieny  119  Mass.  342;  Sny- 
der  V.  Com.  85  Pa.  519;  StaU  v.  Lapage^  57  N.  H.  245.  The 
reputation  of  a  person  must  be  that  of  his  own  community. 
Conkey  v.  People^  1  Abb.  App.  Dec.  418." 


CHAPTER  LIX. 

SCIENTIFIC  WOUKS. 

§  510.  Coyjflict  of  Authorities. 

611.  A7i  Early  Case  Examined. 

612.  Vieivs  of  Mr,  Moah 

613.  Of  Chief  Justice  SJiaw. 

614.  Vietas  of  Text-writers  oil  Medical  Jurisprudence. 

§  510.  Conflict  of  Authorities.— Although  the  courts  are  not 
uniform  in  their  holdings  upon  the  admissibility  in  evidence  of 
medical  and  scientific  books,  the  great  weight  of  authority  is  that 
they  cannot  be  admitted  to  prove  the  declarations  or  opinions 
which  they  contain.  This  upon  the  theory  that  the  authors  did 
not  write  under  oath,  and  that  their  grounds  of  belief  and  pro- 
cesses of  reasoning  cannot  be  tested  by  cross-examination.  But 
while  the  books  are  not  admissible,  an  expert  witness  is  not  con- 
fined wholly  to  his  personal  experience  in  the  treatment  of  men, 
but  his  opinions  formed  in  part  from  the  reading  of  treatises  pre- 
pared by  persons  of  acknowledged  ability  may  be  given  in  evi- 
dence. So,  also,  may  a  witness  refresh  his  recollection  by  refer- 
ence to  standard  authors;  but  the  judgment  or  opinion  which  he 
gives  must  be  his  own,  and  not  merely  that  of  the  author. 

§  511.  An  Early  Case  Examined. — In  an  early  case  it  was  pro- 
posed to  show  what  the  received  opinion  of  the  medical  profession 
was  in  a  certain  matter  by  introducing  medical  books.  The  ruling  was 
that  they  were  not  admissible,  but  that  the  witness  might  state  what 
he  had  found  laid  down  in  the  books  in  the  course  of  his  reading. 
The  witness,  who  was  Sir  Henry  Halford,  president  of  a  college 
of  physicians,  stated  that  he  considered  the  medicine  in  question 
proper,  and  that  it.  was  sanctioned  by  the  books  and  authorities: 
and  also  stated  that  the  writings  of  certain  authors  were  con- 
sidered authority  by  the  medical  profession.  It  was  then  objected 
that  the  medical  books  could  not  be  cited,  but  the  authors  them- 
selves should  be  called.  Chief  Jv^tice  Tindal  responded:  "I 
do  not  think  the  books  themselves  can  be  read,  but  I  do  not  sec 
any  objection  to  your  asking  Sir  Henry  Halford  his  judgment, 
and  the  ground  of  it,  which  may  be  in  some  degree  founded  upou 
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books,  as  a  part  of  his  general  knowledge."  Collier  v.  Simpsor^ 
5  Car.  &  P.  73.  Many  cases  fall  within  this  authority.  Where  a 
physician  is  shown  to  be  a  man  of  large  experience  and  extended 
reading  in  his  profession,  and  who  gives  his  own  opinion,  it 
is  not  improper  for  him  to  state  that  the  opinion  was  formed 
from  the  study  of  books  and  men,  and  also  that  all  the  writers  and 
authorities  upon  the  subject,  so  far  as  he  knows,  support  Hitti  in 
that  opinion.  Carter  v.  State^  2  Ind.  617;  Lawson,  Exp.  Ev.  176; 
Rogers,  Exp.  Test.  234;  Wharton,  Crim.  Ev.  §  538.  State  v. 
B(ddwin.j  36  Kan.  1. 

§  512.  Views  of  Mr.  Moak* — From  a  valuable  article  in  the 
Albany  Law  Journal,  of  Oct.  8,  1881, 1  extract  the  following  as 
illustrative  of  the  present  attitude  of  the  decisions  as  regards 
the  reading  of  scientific  books  to  the  jury: 

In  his  interesting  paper  on  "  Experts  and  Expert  Testimony," 
24  Alb.  L.  J.  266,  Mr.  Moak  says:  "As  a  rule  scientific  works 
cannot  be  read  in  evidence  to  the  jury.  ...  In  summing  up  to 
the  jury,  counsel  are  entitled  to  read  approved  scientific  works  as 
a  part  of  their  argument."  The  Supreme  Court  of  Wisconsin 
holds  that  where  witnesses  examined  as  medical  experts  have  tes- 
tified that  books  recognized  as  standard  authorities  in  the  profes- 
sion, lay  down  certain  propositions,  or  sustain  certain  conclusions, 
the  books  thus  referred  to  may  be  put  in  evidence  for  the  purpose 
of  discrediting  such  witnesses.  Ripon  v.  Bittd^  30  Wis.  614.  In. 
State  V.  Hoyt^  46  Conn.  330,  the  doctrine  as  laid  down  by  Mr. 
Moak  was  held,  but  two  judges  of  the  five  dissented.  In  Wisconsin 
and  Texas  the  matter  is  said  to  be  within  the  discretion  of  the  court. 

It  seems  a  wrong  rule  that  counsel  may  read  to  the  jury  as  part 
of  his  argument,  on  scientific  facts,  books  which  cannot  be  put  in 
evidence  for  the  same  purpose.  Whether  the  scientific  opinion  is 
read  to  the  jury  as  evidence  or  as  part  of  an  argument  seems  to 
work  out  the  same  result,  namely,  to  get  before  the  jury  the 
opinion  of  an  expert,  at  second  hand,  and  with  no  opportunity 
for  cross-examination. 

Mr.  Moak  cites  three  cases  to  his  statement, — Legg  v.  DraJce^  1 
Ohio  St.  286;  Reg,  v.  Courvoisier^  9  Car.  &  P.  362;  Ripon  v. 
Rittelj  30  Wis.  614.  In  the  first  of  these  cases  the  court  went 
very  near  to  holding  in  accordance  with  Mr.  Moak's  statement 
The  proposition  was  to  read  from  Touatt's  work  on  "  Veterinary 
Surgery."  (This  was  the  work  excluded  from  evidence  in  Harris 
V.  Panama  U.  Co.  3  Bosw.  7.) 
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The  reading  was  forbidden.  The  court  on  appeal  said :  "It  is 
not  to  be  denied  but  that  a  pertinent  quotation  or  extract  from  a 
work  on  science  or  art,  as  from  a  classical,  historical,  or  other  pub- 
lication may  by  way  of  argument  or  illustration,  be  not  only 
admissible,  but  sometimes  highly  proper.  And  it  would  seem  to 
make  no  difference  whether  it  was  repeated  by  counsel  from 
recollection  or  read  from  a  book.  It  would  be  an.  abuse  of  this 
privilege,  however,  to  make  it  the  pretense  of  getting  improper 
matter  before  the  jury  as  evidence  in  the  cause."  But  it  not 
appearing  from  the  bill  of  exceptions  that  the  passage  proposed 
to  be  read  had  any  relevancy  to  the  cause,  or  came  within  the 
appropriate  and  legitimate  scope  of  argument,  it  did  not  appear 
that  the  party  was  injured  by  its  exclusion,  and  the  court  refused 
to  reverse  on  this  groimd.  So  what  was  said  on  the  point  was 
obiter.  ^ 

§  513.  Of  Chief  Justice  Shaw.— In  Hipon  v.  Bittd,  30  Wis. 
614,  the  question  was  en  the  admission  of  surgical  treatise  in  evi- 
dence. The  court  said  that  it  was  urged  that  they  were  improp- 
erly admitted,  and  should  only  have  been  allowed  to  be  read  in 
argument, and  that  "such  perhaps  may  be  the  general  rule."  But 
their  admission  was  approved.  This  therefore  is  not  an  authority 
on  the  point  in  question. 

In  Com,  V.  Wilson,  1  Gray,  337,  Shaw,  Ch.  e/".,  held  that  scientific 
books  loannot  be  read  in  argument  to  the  jury.  He  said :  "Facts 
or  opinions  on  the  subject  of  insanity,  as  on  any  other  subject,  can- 
not be  laid  before  the  jury  except  by  the  testimony  under  oath  of 
persons  skilled  in  such  matters.  Whether  stated  in  the  language 
of  the  court,  or  of  the  counsel  in  a  former  case,  or  cited  from  the 
works  of  legal  or  medical  writere,  they  are  still  statements  of  fact, 
and  must  be  proved  on  oath.  The  opinion  of  a  lawyer  on  such  a 
question  of  fact  is  entitled  to  no  more  weight  than  that  of  any 
other  person." 

This  was  reiterated  by  the  same  judge,  in  Aahworth  v.  Kii- 
t/ridge,  12  Gush.  193.  He  there  said:  "  Where  books  are  thus 
offered,  they  are  in  effect  used  as  evidence,  and  the  substantial 
objection  is  that  they  are  statements  wanting  the  sanction  of  an 
oath;  and  the  statement  thus  proposed  is  made  by  one  not  present 
and  not  liable  to  cross-examination.  If  the  same  author  were 
cross-examined,  and  called  to  state  the  grounds  of  his  opinion,  he 
might  himself  alter  or  modify  it,  and  it  would  be  tested  by  a  com- 
parison with  the  opinions  of  others. 
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"  Medical  authors,  like  writers  in  other  departments  of  science, 
have  their  various  and  conflicting  theories,  and  often  defend  and 
sustain  them  with  ingenuity.  But  as  the  whole  range  of  medical 
literature  is  not  open  to  persons  of  common  experience,  a  passage 
may  be  found  in  one  book  favorable  to  a  particular  opinion,  when 
perhaps  the  same  opinion  may  have  been  vigorously  contested, 
and  perhaps  triumphantly  overthrown,  by  other  medical  authors, 
but  authors  whose  works  would  not  be  likely  to  be  known  to 
counsel  or  client,  or  to  court  or  jury.  Besides,  medical  science 
has  in  its  own  nomenclature,  its  technical  terms  and  words  of  art, 
and  also  common  words  used  in  a  peculiar  manner,  distinct  from 
their  received  meaning,  in  the  general  use  of  the  language. 

"  From  these  and  other  causes,  persons  not  versed  in  medical 
literature,  though  having  a  good  knowledge  of  the  general  use  of 
the  English  language,  would  be  in  danger,  withoij^t  an  interpreter, 
of  misapprehending  the  true  meaning  of  the  author.  Whereas  a 
medical  witness  would  not  only  give  the  fact  of  his  opinion,  and 
the  ground  on  which  it  is  formed,  with  the  sanction  of  his  oath, 
but  would  also  state  and  explain  it  in  language  intelligible  to  men 
of  common  experience.  (This  proves  a  violent  presumption,  in 
practice,  we  think.) 

"  If  it  be  said  that  no  books  should  be  read,  except  works  of 
good  and  established  authority,  the  difficulty  at  once  arises  as  to 
the  question.  What  constitutes  'good  authority  V  More  especially 
whether  it  is  a  question  of  competency  to  be  decided  by  the  court, 
whether  any  particular  book  shall  be  received  or  rejected,  or  a 
question  of  weight  of  testimony,  so  that  any  books  may  be  read, 
leaving  its  weight,  force  and  effect  to  the  jury.  Either  of  the  al- 
ternatives would  be  attended  with  obWous  if  not  insuperable  ob- 
jections." This  is  certainly  very  strong  reasoning  against  the 
admission  of  such  books  in  evidence  as  well  as  against  the  reading 
of  them  as  part  of  an  argument. 

§  514.  Tiews  of  Text-writers  on  Medical  Jurisprudence.— 

From  a  medico-legal  treatise  of  exceptional  merit  edited  by 
Dr.  Elwell,  I  extract  the  following  paragraphs:  "Not  only 
do  medical  men  insist  upon  the  rights  of  *  privileged  wit- 
nesses,' but  they  also  claim  the  right  of  introducing  the 
authorized  text-books  and  elementary  works  of  the  profession  in 
testimony,  for  the  purpose  of  showing  what  the  opinions  of  the 
best  and  ablest  minds  are  upon  the  particular  question  at  issue. 
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They  think  the  rale  upon  the  subject  haa  not  been  a  consistent 
one,  as  books  have  sometimes  been  admitted,  and  at  other  times 
•excluded.  The  question  as  to  the  admissibility  of  books  has  thus 
been  kept  open;  the  witness  claiming  the  right  to  support  his 
opinions  by  reference  to  authority,  and  the  court,  if  permitting  it 
^t  all^  doing  so  by  general  consent  and  not  upon  principle." 

Dr.  Beck  says:  "  In  this  country,  I  believe,  the  objection  to 
medical  books  has  never  been  made.  There  is  scarcely  a  case  of 
any  note,  where  testimony  has  been  required,  in  which  frequent 
reference  has  not  been  had  to  medical  works.  They  are  quoted 
and  commented  on  by  the  bench  and  bar  and  by  the  professional 
witnesses."  2  Beck,  Medical  Jurisprudence,  919.  The  learned 
a,uthor  is  undoubtedly  mistaken  if  he  means  that  these  books  were 
generally  admitted  as  a  right.  It  is  only  when  there  is  no  objection 
that  they  are  testimony. 

On  the  trial  of  Abner  Rogers,  Jr.,  tried  for  the  murder  of 
■Charles  Lincoln,  warden  of  the  state  prison,  in  1848,  the  defense 
was  insanity,  and  one  of  the  most  able  ever  made.  Every  point 
was  contested  on  both  sides  with  marked  ability.  Chief  JvsHce 
Shaw  presiding.  On  this  trial  medical  books  were  admitted,  but 
in  a  subsequent  case  the  same  court  refused  to  admit  them. 

The  English  and  American  authorities  agree  that  professional 
or  scientific  books  are  not  competent  evidence  in  courts  of  justice. 
In  the  case  of  ColMer  v.  Simpaoriy  5  Car.  &  P.  73,  where  the  ques- 
tion was,  whether  a  prescription  was  proper  and  the  dose  not  too 
large,  Chief  Justice  Tindal  ruled  that  medical  books  could  not  be 
introduced  as  evidence  to  determine  whether  the  dose  was  too 
large,  saying:  "Physic  depends  more  on  practice  than  law.  I 
think  you  may  ask  a  witness  whether,  in  the  course  of  his  read- 
ing, he  has  found  this  rule  laid  down."  An  attempt  was  made  to 
*how  that  the  works  of  Sir  Astley  Cooper  and  Dr.  Merriman 
were  authority,  and  acted  upon  in  the  medical  profession,  when 
the  Chief  Justice  said:  "I  do  not  think  that  the  books  them- 
selves can  be  read,  but  I  do  not  see  any  objection  to  your  asking 
Sir  Henry  Halford  his  judgment,  and  the  grounds  of  it,  which 
may  be  in  some  degree  founded  on  books  as  a  part  of  his 
general  knowledge."  CoUier  v.  Simpson^  5  Car.  &  P.  73.  This 
is  now  the  rule  in  England.  CocJca  v.  Purday^  2  Car.  &  K.  270. 
On  the  trial  of  Com.  v.  WiUon^  1  Gray,  338,  P.  H.  Sears,  in 
opening  the  case  for  the  defendant,  proposed  to  read  to  the  jury 
a  definition  of  insanity,  from  works  of  established  reputation  on 


1256  LAW  OF  EYIDENOE  IS  OIVIL  CASES. 

the  subject;  and  contended  that  books  written  by  lawyers  were 
admissible,  even  if  the  court  should  hold  that  the  treatises  of  med- 
ical writers  were  not  But  Chief  Justice  Shaw  said:  "Facts  or 
opinions  on  the  subject  of  insanity,  as  on  any  other  subject,  can- 
not be  laid  before  the  jury  except  by  the  testimony  under  oath 
of  persons  skilled  in  such  matter.  Whether  stated  in  the  lan- 
guage of  the  court  or  of  the  counsel  in  a  former  case,  or  cited  from 
the  works  of  legal  or  medical  writers,  they  are  still  statements  of 
facts,  and  must  be.  The  opinion  of  a  lawyer  on  such  a  question  of 
fact,  is  entitled  to  no  more  weight  than  that  of  any  other  person 
not  an  expert.  The  principles  governing  the  admissibility  of  such 
evidence,  have  been  fully  considered  by  this  court  since  the  trial 
of  Kogers;  and  the  more  recent  English  authorities  are  against  the 
admission  of  such  evidence."  Com.  v.  WUson,  1  Gray,  338.  So 
in  the  case  of  Adaline  Phelps,  tried  in  the  same  State  about  the 
same  time,  Charles  Allen,  for  the  defense,  undertook  to  read  from 
various  medical  works  in  support  of  his  views,  but  Judge  Dewey 
said:  "The  rule  has  been  changed  since  the  trial  of  Kogers,  and 
that  the  court,  upon  full  consultation,  had  decided  to  exclude  all 
medical  books."  (The  Monthly  Law  Rep.  May,  1854,  9).  The 
court,  in  an  Iowa  case,  on  the  other  hand,  have  decided  that 
they  "can  see  no  good  reason  why  the  physician  may  not  read  the 
views  and  opinions  of  distinguished  winters.  The  opinions  of  an 
author,  as  contained  in  his  works,  we  regard  as  better  evidence 
than  the  mere  statement  of  those  opinions  by  a  witness,  who  testi- 
iies  as  to  his  recollection  of  them  from  former  reading.  Is  not 
the  latter  secondary  to  the  former  ?  On  the  whole,  we  think  it 
the  safest  rule  to  admit  standard  medical  books  as  evidence  of 
their  opinions  upon  questions  of  medical  skill  or  practice  involved 
in  the  trial.  This  rule  appears  to  us  the  most  accordant  with 
well  established  principles  of  evidence."  Bovyman  v.  Woods^  1 
G.  Greene,  441.  The  reasoning  in  the  above  opinion  will  not 
stand  the  test  of  examination.  It  is  not  good  law  because  not 
good  logic,  and  against  precedent. 

The  medical  witness  should  bear  in  mind  that  this  rule  applies^ 
not  to  medical  books  especially  or  peculiarly,  but  it  is  equally  ap- 
plicable to  treatises  on  law,  or  any  other  science.  Chief  Justice 
Spencer  says  of  law  books,  that  they  "may  be  sometimes  read  to 
inform  the  mind  of  the  court,  but  never  as  evidence."  Elwell^ 
Malpractice,  Med.  £v.  and  Insanity,  chap.  23. 
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§  515.  ^^Memorandum''  Clause  Examined. — The  provisions 
of  thia  somewhat  celebrated  statute  are — "In  the  following  cases^ 
every  agreement  shall  be  void  unless  such  agreement  or  some  note 
or  memorandum  thereof  be  in  writing,  and  subscribed  by  the 
party  to  be  charged  therewith:  1.  Every  agreement  that  by  its 
terms  is  not  to  be  performed  within  one  year  from  the  making 
thereof;  2.  Every  special  promise  to  answer  for  the  debt,  default 
or  miscarriage  of  another  person;  3.  Every  agreement,  promise  or 
undertaking,  made  upon  consideration  of  marriage,  except  mutual 
promises  to  marry."    See  Keed,  Statute  of  Frauds,  chap.  1. 

The  practical  effect  of  the  statute  is  to  require  that  some  par- 
ticular contracts  shall  be  evidenced  in  a  manner  not  required  by 
the  rules  of  the  common  law.  Under  this  statute,  therefore,  all 
cases  which  fall  within  it  must  be  legally  sufficient  as  a  common 
law  contract,  and  must,  in  addition,  be  reduced  to  writing,  must 
show  a  consideration,  and  be  subscribed  by  the  party  against 
whom  it  is  sought  to  be  enforced.     1  Wait,  L.  &  Pr.  (5th  ed.  1885) 

239. 

It  must  be  remembered,  too,  that  the  statute  concerns  oral  con- 
tracts only;  written  contracts,  of  whatever  nature,  are  untouched 
by  its  provisions.  The  rules  governing  their  interpretation  and 
effect  are  of  course  unaffected  by  the  fact  that  if  the  contract  had 
not  been  in  writing,  the  Statute  of  Frauds  would  or  might  have 
affected  it.  Being  a  written  contract,  it  is  specially  excepted  by 
the  Statute  itseK  from  its  operation.  As  was  said  of  the  Statute 
of  Frauds  by  Lord  Eedesdale,  "it  does  not  say  that  a  written 
agreement  shall  bind,  but  that  an  unwritten  agreement  shall  not 
bind.'^     Clvnam  v.  Coclce^  1  Sch.  &  Lef.  39. 

The  provisions  as  to  the  transfer  of  interests  in  land,  and  to 
promises,  which  at  common  law  could  be  effected  by  parol,  that 
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is,  without  writing,  comprise  all  that  in  professional  use  is  meant 
by  the  Statute.  The  theory  is  that  the  writing  required  in  any 
<»se  will  secore  an  exact  statement  and  the  best  evidence  of  the 
terms  and  conditiolis  of  a  promise  made.  Browne,  Stat  Fr. 
•§  346. 

The  general  rule  is,  then,  that  the  statute,  if  relied  upon  as  a 
defense,  must  be  pleaded;  otherwise  it  will  be  held  waived  {Lear 
V.  Chouteau,  23  111.  39;  IIuU  v.  Peer,  27  111.  312;  CarperUer  v. 
Davisj  72  111.  14;  Beard  v.  Converse^  84  111.  512);  but,  as  an  ex- 
ception, where  a  party  declares  only  on  the  common  counts  and 
seeks  to  recover  the  agreed  purchase  price  of  real  estate  or  any 
other  consideration  for  a  contract  within  the  Statute  of  Frauds,  it 
is  competent  to  rely  on  that  statute  as  a  defense,  without  plead- 
ing it,  and  advantage  may  be  taken  of  it,  on  the  evidence,  under 
the  general  issue.    Beard  v.  Converse,  84  IlL  512. 

The  Statute  of  Frauds  has  not  altered  the  rules  of  pleading,  in 
law  or  equity.  A  declaration  on  a  promise  which,  though  oral 
only,  was  valid  by  the  common  law,  may  be  declared  on  in  the  same 
manner,  since  the  statute,  as  it  might  have  been  before.  The 
writing  is  matter  of  proof,  and  not  of  allegation.  Price  v. 
Weaver,  13  Gray,  273;  Eirh/  v.  Chitwood,  4  T.  B.  Mon. 
91;  Dayton  v.  Williams,  2  Dougl.  (Mich.)  31;  MullaUy  v.  Hol- 
den,  123  Mass.  583;  Carroway  v.  Anderson,  1  Humph.  61;  Eltitig 
V.  Vanderlyn,  4  Johns.  237;  Piercy  v.  Adams,  22  Ga.  109; 
Walker  v.  Jiichards,  39  N.  H.  259;  Perrine  v.  LeacKman,  10 
Ala.  140;  Brown  v.  Barnes,  6  Ala.  694;  MiUer  v.  Drake,  1  Cai. 
45;  Elliott  v.  Jenness,  111  Mass.  29;  Cross  v.  Everts,  28  Tex.  523; 
Walsh  V.  KattevJburgh,  8  Minn.  127;  Cra/nston  v.  S7nith,  6  R.  I. 
231;  Burkham  v.  Mastin,  54  Ala.  122;  Ecker  v.  Behn,  45  Md. 
278.  Contra  by  Indiana  statute,  Langford  v.  Freeman,  60  Ind. 
46;  Bahcock  v.  Meek,  45  Iowa,  137. 

Where  the  complaint  is  upon  the  common  counts  only,  it  is  not 
necessary  for  the  defendant  to  plead  the  Statute  of  Frauds,  but  he 
may  avail  himself  of  it  under  his  general  denial.  Harris  v. 
Frank,  81  Cal.  280. 

It  is  well  settled  that  the  Statute,  if  relied  on  as  a  defense, 
must  be  pleaded,  or  it  will  be  deemed  waived.  Mayhem  v.  Moore, 
7  West.  Rep.  302,  90  Mo.  340;  McClure  v.  Otrich,  6  West  Rep, 
^5,  118  111.  320. 

Under  the  Statute  of  Frauds,  the  memorandum  must  contain 
wthin  itself,  or  by  reference  to  other  writings,  all  the  essential 
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elements  of  a  contract,  and,  whQre  that  is  the  case,  neither  party 
will  be  permitted  to  prove  that  there  was  any  other  contract  made 
than  that  one.  If,  however,  it  is  not  sufficient  under  the  statute 
to  constitute  such  a  contract,  but  there  has  beien  such  a  perform- 
ance as  to  take  it  out  of  the  operation  of  the  Statute,  parol  evi- 
dence is  admissible  to  supply  omissions  and  to  establish  wliat 
were  the  contractual  relations  of  the  parties.  In  Lockett  v.  Nick- 
lin^  2  Exch.  93,  which  was  an  action  of  debt  for  goods  sold  and 
delivered,  the  goods  were  furnished  upon  a  written  order  of  the 
defendant.  The  defendant  offered  parol  evidence  to  prove  that 
the  terms  on  which  the  order  was  given  were  six  montlis'  credit, 
•etc.  The  evidence  was  held  admissible.  It  was  there  said  by 
Alderson,  B.^  "the  documents  in  question  are  not  a  contract,  but 
4ire  writings,  out  of  which,  with  other  things,  a  contract  is  to  be 
made.  The  question  then  is  whether  the  defendant  has  not  a 
right  to  adduce  evidence,  not  to  contradict  the  written  instru- 
ments, but  to  show  the  real  contract,  of  which  the  paper  contains 
only  one  of  the  terms.  In  order  to  do  this  the  defendant  must 
resort  to  the  previous  conversation.  In  holding  this  evidence  ad- 
missible we  do  not  trench  on  any  of  the  cases."  In  Batternicm 
V.  Pierce^  3  Hill,  171,  Judge  Bronson  sustained  a  defense  to  a 
note  given  by  the  plaintiff's  land,  which  was  based  upon  the  proof 
that  the  plaintiff  had  verbally  agreed,  prior  to  the  sale,  that  if 
Anything  occurred  to  the  wood  through  his  means  he  would  be 
accountable,  and  would  guarantee  the  purcliasers  against  any 
•damage  in  consequence  of  his  acts.  The  principle  of  the  decision 
was  that  there  were  mutual  stipulations  between  the  parties,  all 
made  at  the  same  time  and  relating  to  the  same  subject  matter, 
and  the  whole  engagement  was  open  to  proof.  MouUedge  v. 
Worthingtan  Co.  119  N.  Y.  592.   * 

For  an  accurate  notion  of  the  true  extent  and  bearing  of  this 
clause,  it  is  indispensable  to  keep  constantly  in  view  the  leading 
principles  of  the  law  of  evidence  relating  to  written  contracts. 
The  f ramers  of  the  statute  have  in  no  way  interfered  with  these 
principles.  They  have  simply  said  that  if  the  parties  to  be  charged 
have  signed  some  written  note  or  memorandum  of  the  contract, 
it  shall  be  allowed  to  be  good.  What  the  legal  effect  of  such  a 
note  or  memorandum  is  to  be  in  all  other  respects,  is  left  entirely 
as  it  was  at  common  law. 

"The  general  rule  is  that  when  negotiations  have  terminated  in 
a  written  contract,  the  parties  tliereby  tacitly  affirm  that  such 
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writing  contains  the  whole  contract,  and  no  new  terms  are  allowed 
to  be  added  to  it  by  extraneous  evidence.  But  it  is  argued  that 
this  memorandum  is  not  the  written  contract  of  sale,  that  it  con- 
tains only  a  statement  of  the  fact  that  a  sale  has  been  made,  and 
a  description  of  the  thing  sold,  the  price  and  terms  of  credit. 
But  this  is  all  that  is  necessary  to  make  a  complete  contract  of  sale^ 
and  to  assume  that  anything  more  existed,  and  allow  it  to  be 
shown,  would  violate  the  rule  above  stated."  RandaU  v.  Rliodes^ 
1  Curt.  92.  Therefore  evidence  of  a  warranty  not  in  writing  was 
rejected.  See  Barry  v.  Coonibe^  26  U.  S.  1  Pet  640,  7  L.  ed. 
295;  Kuhn  v.  Browriy  1  Hun,  244,  248;  Schidtz  v.  Coan,  51  Wis. 
416.  '^The  law  presumes  that  all  the  talk  in  the  negotiation, 
deemed  essential,  is  included  in  the  written  consummation  of  the 
contract."  Daggett  v.  Johnson^  49  Vt.  345,  348.  An  accurate 
statement  of  this  principle  of  law  was  recently  made  by  Vioe^ 
Chancellor  Van  Fleet,  in  Vam,  Syckd  v.  Dalrymple^  32  N.  J.  Eq. 
233  (affirmed  on  appeal,  p.  826),  in  these  terms:  "  The  general 
rule  may  be  thus  expressed:  Where  the  parties  to  a  contract  have 
deliberately  put  their  engagements  into  writing,  in  such  terms  as 
import  a  legal  obligation,  without  any  uncertainty  as  to  the  object 
or  extent  of  their  engagements,  it  is  conclusively  presumed  that 
every  part  of  their  contract  was  reduced  to  writing,  and  all  oral 
evidence,  therefore,  of  what  was  said  during  the  negotiation  of 
the  contract  or  at  the  time  of  its  execution,  must  be  excluded  on 
the  ground  that  the  parties  have  made  the  writing  the  only  repos- 
itory and  memorial  of  the  truth;  and  whatever  is  not  found  in 
the  writing  must  be  understood  to  have  been  waived  and  aban- 
doned." See  Wilson  v.  Deen^  74  N.  Y.  531, 534;  StowelZ  v.  JSolnnr 
son,  3  Bing.  N.  C.  928;  Stead  v.  Dawher,  10  Ad.  &  El.  57;  Fair 
moxcth  V.  Thomas^  1  Cromp.  &  M.  109;  Hashrouck  v.  Tappen^  15 
Johns.  200;  Blood  v.  Goodrich^  9  Wend.  68. 

Suggestions  may  be  made  that  all  the  cases  were  cases  at  law;, 
but  the  same  rule  prevails  in  equity  as  appears  by  the  highest 
authority.  Emmet  v.  Dewhirst^  8  Eng.  L.  &  Eq.  83,  3  MacN. 
&  G.  587;  Stevens  v.  Cooper,  1  Johns.  Ch.  429,  1  L.  ed.  198; 
Browne,  Stat.  Frauds  (2d  ed.)  §  422. 

§  516.  Gonfusion  as  to  Admission  of  Parol  Evidence. — ^The 
authorities  are  in  hopeless  discord  as  to  whether  a  contract  void 
under  the  Statute  of  Frauds  can  be  varied  by  a  subsequent  parol 
agreement     Hill  v.  Blake^  97  N.  Y.  216;  Or  gam,  v.  Stewart,  60 
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JN".  Y.  413;  Cumminga  v.  Arnold^  3  Met.  486;  Negley  v.  Jeffera^ 
28  Ohio  St.  90;  2  Reed,  Stat.  Fr.  §  473;  Packer  v.  Stewa/rt,  34 
Vt.  127,  130;  Long  v.  HartweUy  34  N.  J.  L.  116;  Kribs  v.  e/o^i^*, 
44  Md.  396;  Swain  v.  Seamens,  76  U.  S.  9  Wall.  254,  18  L.  ed. 
554. 

Mr.  Justice  Clifford  in  tlie  case  last  cited  says:  "  A  written 
-contract,  falling  within  the  Statute  of  Frauds,  cannot  be  varied 
by  any  subsequent  agreement  of  the  parties,  unless  such  new 
agreement  is  also  in  writing." 

The  time  and  mode  of  performance  of  a  contract  for  the  sale  of 
^ods,  although  within  the  Statute  of  Frauds,  may  be  extended 
and  modified  by  parol.  Blanchard  v.  Trim^  38  N.  T.  225; 
Cuffy.  Fenn,  1  Maule  &  S.  21;  Organ  v.  Stewart,  60  N.  Y.  419; 
Cumminga  v.  Arnold,  3  Met.  486;  Stea/m%  v.  Hall,  9  Cusli.  31; 
Goas  V.  Nugent,  2  Nev.  &  M.  33;  MarahaU  v.  Lynn,  6  Mees.  & 
W.  109;  Robinson  v.  Batchelder,  4  N.  H.  40;  Cox  v.  Bennett,  13 
N.  J.  L.  168;  Franldin  v.  Long,  7  Gill  &  J.  407;  Watkina  v. 
Hodgea,  6  Harr.  &  J.  38. 

Numerous  authorities  sanction  the  principle  advanced  by  the 
complainants  in  cases  not  within  the  Statute  of  Frauds,  and  which 
fall  within  the  general  rules  of  the  common  law,  and  in  such  cases 
it  is  held  that  the  parties  to  an  agreement,  though  it  is  in  writing, 
may,  at  any  time  before  the  breach  of  it,  by  a  new  contract  not 
in  writing,  modify,  waive,  dissolve  or  annul  the  former  agreement, 
if  no  part  of  it  was  within  the  Statute  of  Frauds.  Goaa  v. 
Nugent,  5  Barn.  &  Ad.  64;  Harvey  v.  Grrahhamfi,  5  Ad.  &  El.  73; 
Emeraon  v.  Slater,  63  U.  S.  22  How.  42,  16  L.  ed.  365;  Browne, 
Stat.  Frauds  (2d  ed.)  §  409. 

Reported  cases  may  also  be  found  where  that  rule  is  promul- 
gated without  any  qualifications;  but  the  better  opinion  is,  that  a 
written  contract  falling  within  the  Statute  of  Frauds  cannot  be 
varied  by  any  subsequent  agreement  of  the  parties,  unless  such 
new  agreement  is  also  in  writing.  Express  decision  in  the  case 
of  Maa*ahaU  v.  Lynn,  6  Mees.  &  W.  109,  is,  that  the  terms  of  a 
contract  for  the  sale  of  goods  falling  within  the  operation  of  the 
Statute  of  Frauds  cannot  be  varied  or  altered  by  parol;  that 
where  a  contract  for  the  bargain  and  sale  of  goods  is  made,  stating 
a  time  for  the  delivery  of  them,  an  agreement  to  substitute  an- 
other day  for  that  purpose  must,  in  order  to  be  valid,  be  in  writ- 
ing.    Clarke  v.  Ruaaell,  3  U.  S.  3  Dall.  415,  1  L.  ed.  660;  Emep- 
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son  V.  Slater,  63  U.  S.  22  How.  42, 16  L.  ed.  365;  Goes  v.  I^ugeniy 
5  Bam.  &  Ad.  58;  Harvey  v.  Grabham^  6  Ad.  &  El.  73. 

§  517.  ETidentiary  Rules  B^gulating  Sale  of  Land. — ^Sinco 
the  Statute  of  Frauds  requires  some  memoraudum  of  a  contract 
for  the  sale  of  lands  to  be  in  writing  signed  by  the  party  to  be 
charged  therewith,  parol  evidence  of  such  a  contract,  which  was  c 
part  of  an  entire  contract  to  sell  lands  and  goods,  the  only  part  of 
which  was  reduced  to  writing  was  the  contract  for  the  sale  of  the 
goods,  is  inadmissible.      Westmorland  v.  Carson^  76  Tex.  619. 

To  take  a  parol  agreement  out  of  the  Statute  of  Frauds  by 
showing  part  performance,  there  must  be  satisfactory  proof  suffi- 
cient to  establish  the  particular  agreement  alleged,  and  the  proof 
of  the  agreement  should  be  of  so  clear  and  forcible  a  nature  as  to 
leave  no  room  for  reasonable  doubt;  and  there  must  be  like  proof 
that  the  acts  performed  refer  to  and  result  from  such  contract, 
and  are  such  as  would  not  have  been  done  unless  on  account  of 
that  very  agreement  and  with  a  direct  view  to  its  performance- 
Rogers  v.  Wolfe^  104  Mo.  1. 

"When  a  statute  or  usage  requires  a  "  writing,"  it  must  be  on 
paper  or  parchment;  but  it  is  not  essential  that  it  be  in  ink;  it 
may  be  in  pencil.  This  rule  apph'es  to  promissory  notes,  book 
accounts,  a  will  or  a  signature  thereto,  applications  for  insurance,, 
and  the  like.  Myers  v.  Vanderhdt^  4  Pa.  513,  514,  cases; 
Chitty,  Cont.  91;  Story,  Prom.  Notes,  §  11;  Byles,  Bills,  134;  1 
Redf.  Wills,  §  17,  pi.  2;  City  Ins.  Co.  v.  Bricker,  91  Pa.  490;  ^ 
Bl.  Com.  297. 

§  518.  Miscellaneous  Authorities. — An  entry  in  defendant's, 
books,  not  signed  by  anyone,  is  not  a  sufficient  note  in  writing  to 
take  the  case  out  of  the  Statute  of  Frauds.  Barry  v.  Law^  1 
Cranch,  C.  C.  77. 

An  auctioneer's  memorandum,  or  entry  in  his  sales-book,  if  in 
any  case  it  could  be  sufficient  to  take  the  case  out  of  the  Statute 
of  Frauds,  is  not  so  if  it  does  not  sufficiently  describe  the  lands- 
and  the  terms  of  sale.  WiUiams  v.  Threlkdd,  2  Cranch,  C.  C. 
307. 

The  memorandum  required  by  the  Statute  must  contain  all  the 
essential  terms  of  the  contract,  expressed  with  such  a  degree  of 
certainty  as  to  render  it  unnecessary  to  resort  to  parol  evidence 
to  determine  the  intent  of  the  parties  thereto.  Hagan  v.  Domes- 
tie  S.  Mack,  Co.  9  Hun,  74. 
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The  memorandnm  need  only  contain  the  substance  and  not  a 
detail  of  all  the  particulars  of  the  contract.  Ives  v.  Sdzard^  4c 
B.  I.  14;  MoConneU  v.  BriUJiartj  17  111.  354;  Chase  v.  Lowelly 
7  Gray,  33;  Hcmkina  v.  Chace,  19  Pick.  502;  Salmon  Falls  Mfg. 
Co.  V.  Ooddard,  55  U.  S.  14  How.  456, 14  L.  ed.  497;  Sari  v. 
BourdiOon,  1  C.  B.  K  S.  188. 

The  memorandnm  or  note  of  the  agreement  should  set  forth 
the  promise  and  the  consideration,  either  by  its  own  contents,  or 
by  reference  to  something  extrinsic,  by  which  it  may  be  rendered 
certain;  it  should  be  signed  by  one  of  the  parties,  and  the  name 
of  the  other  should  appear  on  it.  Wa4,n  v.  Wa/rUers^  5  East,  10;. 
Stadt  V.  Lill,  1  Campb.  242,  9  East,  348;  Savmders  v.  Wakefield, 

4  Bam.  &  Aid.  595;    Champion  v.  Plummer,  4  Bos.  &  P.  252;. 
Wheeler  v.  Collier^  1  Mood.  &  M.  123;  Jenkins  v.  Beynolds,  2 

Ball  &  B.  14;  Morley  v.  Boothby,  3  Bing.  107;  Lees  v.  Whitoomh, 

5  Bing.  34;  Cole  v.  Dyer,  1  Cromp.  &  J.  461;  Newbury  r,  Ann- 
strong,  6  Bing.  201;  Bainbridge  v.  Wade,  16  Q.  B.  89;  Powers  v^ 
Fowler,  4  El.  &  Bl.  511;  Sears  v.  Brink,  3  Johns.  210;  Rogers  v. 
Enedand,  13  Wend.  114;  Peltier  v.  Collins,  3  Wend.  459;  Eger- 
ton  V.  MatJiews,  6  East,  308. 

It  must  mention  the  names  of  the  contracting  parties.  Graham 
V.  Wusson,  5  Bing.  N.  C.  603,  7  Scott,  769,  776;  Sari  v.  Bourdil^ 
Ion,  1  C.  B.  K  S.  188;  Bateman  v.  PhiUips,  15  East,  272;  Sher- 
hume  V.  Shaw,  1  N.  H.  157;  Cha/tnpion  v.  Plummer,  4  Bos.  & 
P.  252;  Welster  v.  Ela,  5  N.  H.  540;  Sanborn  v.  Sanborn,  7 
Gray,  142;  Barry  v.  Zat^?,  1  Cranch,  C.  0.  77;  Nichols  v.  «7bAn- 
«<m,  10  Conn.  192. 

It  should  show  which  is  buyer  and  which  is  seller.  Salmon 
Falls  Mfg.  Co.  v.  Ooddard,  55  U.  S.  14  How.  446, 14  L.  ed.  493;. 
Bailey  v.  Ogden,  3  Johns.  399;  Watermam,  v.  Meigs,  4  Gush.  497;. 
Nichols  V.  Johnson,  10  Conn.  192;  Kay  v.  C^t^rc?,  6  B.  Mon.  100; 
Morton  v.  Dean,  13  Met.  385;  Chitty,  Cont.  (ed.  1860)  70,  71, 412; 
Story,  Sales,  §  257;  DeBeU  v.  Thompson,  3  Beav.  469;  Tall- 
man  V.  Franklin,  14  N.  Y.  584;  O^Donnell  v.  Leeman,  43  Me. 
158;  Hawkins  v.  Chace,  19  Pick.  502;  /SarZ  v.  BourdiUon,  supra.. 

An  omission  of  the  particular  mode  or  time  of  payment  or  even 

of  the  price  itself,  does  not  necessarily  invalidate  the  contract. 

Valpy  V.  Oibson,  4  0.  B.  837,  864;  Hawkins  v.  Chace,  19  Pick. 

502;  Hoadl/y  v.  McLaine,  10  Bing.  482;  Acebdl  v.  Levy,  10  Bing. 

382. 

But  if  the  price  be  agreed  on  it  must  be  stated.    Ide  v.  Stan-^ 
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tofi,  15  yt.  691;  Smith  v.  Arnold^  5  Mason,  4:14;  Ehnxyre  v.  Eing9- 
ootCy  5  Barn.  &  C.  583;  Hoadly  v.  McLad/ne^  10  Bing.  482;  Ace^ 
bal  V.  Levyy  10  Bing.  376;  Bwk  v.  Pickwellj  27  Vt  167;  Adams 
V.  McMillan,  7  Port.  73;  Soles  v.  Hickmariy  20  Pa.  180;  Waid  v. 
Mrm^an,  27  Miss.  823;  Kay  v.  Curd^  6  B.  Mon.  108;  Story, 
Sales,  §  222. 

Terms  of  credit,  if  agreed  on,  and  time  of  'performance,  if  set- 
tled, should  be  stated  in  memorandum.  Davis  v.  ShiddSy  26 
Wend.  341;  O^DonneH  v.  Leew/m^  43  Me.  158. 

Parol  evidence  cannot  be  received  to  supply  anything  which  is 
deficient  in  the  writing  to  make  it  the  memorandum  on  which  the 
parties  rely.  Salmon  FaUs  Mfg,  Co,  v.  Goddard^  55  TJ.  S.  14 
How.  446,  14  L.  ed.  493;  O'DonneU  v.  Leem/m,  43  Me.  158. 

In  Virginia,  under  its  Statute,  the  consideration  need  not  be 
stated  in  writing.  Violett  v.  Patton^  9  TJ.  S.  5  Cranch,  142,  3  L. 
ed.  61;  Taylor  v.  RoaSj  3  Yerg.  330;  GUmun  v.  Kibler^  5  Humph. 
19;  Wren  v.  Pearce^  4  Smedes  &  M.  91. 

In  New  York,  South  Carolina,  New  Hampshire,  and  in  other 
States,  the  English  doctrine,  that  the  consideration  must  be  in  the 
writing,  obtains.  Sea^rs  v.  Brmk^  3  Johns.  210;  Leonard  v.  Yre- 
denhv/rg^  8  Johns.  29;  Bennett  v.  Pratt^  4  Denio,  275;  Button  v. 
Padgett,  26  Md.  228. 

In  Massachusetts,  New  Jersey  and  Maine,  and  some  other 
states,  the  consideration  need  not  be  stated.  Packard  v.  Pich- 
ardsoTiy  17  Mass.  122;  BucJdey  v.  Beardslee,  5  N.  J.  L.  670;  Levy 
V.  HerriU^  4  Me.  180;  Sage  v.  Wilcox,  6  Conn.  81;  Miller  v.  Ir- 
vine, 1  Der.  &  B.  L.  103;  Tufts  v.  Tufts,  3  Woodb.  &  M.  456; 
Reed  v.  Evam^,  17  Ohio,  128;  GUZigham,  v.  Boardmfian,  29  Me. 
79;  Adkins  v.  Watson,  12  Tex.  199;  Hargroves  v.  Cooke,  15  Gra. 
321. 

It  is  sufficient  if  it  can  be  collected  from  the  memorandum  that 
there  was  a  consideration,  and  what  it  was.  Baimhridge  v.  Wade, 
16  Q.  B.  89;  Steele  v.  Hoe,  14  Q.  B.  431;  Rog^s  v.  KneeUmdy  10 
Wend.  218,  13  Wend.  114;  Laing  v.  Lee,  20  N.  J.  L.  337. 

The  words  "value  received"  are  sufficient  to  express  a  consid- 
eration. Watson  V.  McLaren^  19  Wend.  557;  Douglass  v.  jffin^ 
land,  24  Wend.  35;  Day  v.  Fl?nore,4cWiB,  190;  Edelen  v.  Oough, 
5  Gill,  103. 

The  mere  circumstance  of  the  name  of  a  party  being  written 
by  himself  in  the  body  of  the  memorandum  of  the  agreement, 
will  not  itself  constitute  a  signature.     It  must  be  inserted  in  such 
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s  manner  as  to  authenticate  the  whole  instrument,  or  the  promise 
or  undertaking.  Caton  v.  Caton^  L.  B.  2  H.  L.  Gas.  127;  36  L. 
J.  Ch.  886,  16  Week.  Rep.  1;  Jones  v.  Victoria  G.  D,  Co.  L.  R.  2 
Q.  B.  Div.  26,  46  L.  J.  Q.  B.  219,  25  Week.  Eep.  348. 

A  signature  by  initials  to  a  contract  or  a  memorandum  is  suffi- 
cient. Palmer  v.  Stephens^  1  Denio,  471;  State  v.  Bell,  65  N.  0. 
313;  Chichester  v.  Cobb,  14  L.  T.  N.  S.  433. 

80 
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STATUTE  OP  LIMITATIONa 

§  619.  Obfed  of  the  Statute. 

520.  Equitable  Consideration  of  the  Subject. 

521.  In  Cases  of  Insurance. 

522.  Acts  upon  Remedy;  as  a  Bar. 

523.  Instances  of  its  Application. 

%  519.  Object  of  the  Statute. — ^The  purpose  of  sach  statutes 
is  to  preserve  the  peace,  and  to  prevent  perjuries  which  might 
ensue  if  men  were  allowed  to  bring  actions  for  injuries  committed 
at  any  distance  of  time.     3  BL  Com.  307. 

The  statutes  confer  no  right  of  action.  They  restrict  the  period 
within  which  the  right,  otherwise  unlimited,  might  be  asserted. 
They  are  founded  upon  the  general  experience  that  claims  which 
are  valid  are  not  usually  allowed  to  remain  neglected.  The  lapse 
of  years,  without  any  attempt  to  enforce  a  demand,  creates,  there- 
fore, a  presumption  against  its  original  validity,  or  that  it  has 
ceased  to  subsist.  The  presumption  is  made  by  these  statutes  u 
positive  bar;  and  they  thus  become  statutes  of  repose,  protecting 
parties  from  the  prosecution  of  stale  claims,  when  by  loss  of  the 
evidence  by  the  death  of  some  witnesses,  and  the  imperfect  recol- 
lection of  others,  or  the  destruction  of  documents,  it  might  be 
impossible  to  establish  the  truth.  Their  policy  is  to  encourage 
promptitude  in  the  prosecution  of  remedies.  For  this  purpose 
they  prescribe  what  is  supposed  to  be  a  reasonable  period. 
Riddlesha/rger  v.  Hartford  Ins.  Co.  74  U.  S.  7  Wall.  390, 19  L 
ed.  259.  See  also  Spring  v.  Gray^  5  Mason,  523;  Anderson, 
Law  Diet,  title  "  Limitation." 

§  520.  Equitable  Consideration  of  tlie  Snbject. — In  suits  in 
equity  where  relief  is  sought  on  the  ground  of  fraud,  the  authori- 
ties are  without  conflict  in  support  of  the  doctrine  that  where  the 
ignorance  of  the  fraud  has  been  produced  by  affirmative  acts  of 
the  guilty  party  in  concealing  the  facts  from  the  other,  the  Statute 
will  not  bar  relief  provided  suit  is  brought  within  proper  time 
after  the  discovery  of  the  fraud. 
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We  also  think  that,  in  suits  of  equity,  the  decided  weight  of 
authority  is  in  favor  of  the  proposition  that  where  the  party 
injured  by  tlie  fraud  remains  in  ignorance  of  it  without  any  fault 
or  want  of  diligence  or  care  on  his  part,  the  bar  of  the  Statute 
does  not  begin  to  run  until  the  fraud  is  discovered,  though  there 
be  no  special  circumstances  or  efforts  on  the  part  of  the  party 
committing  the  fraud  to  conceal  it  from  the  knowledge  of  the 
other  party.  Booth  v.  Warrin^ton^  4  Bro.  P.  C.  163;  South  Sea 
Co.  V.  Wymondselly  3  P.Wms.  143;  Ilovenden  v.  Annesley^  2  Sch^ 
&  Lef.  634;  Stecmis  v.  Page,  4tS  U.  S.  7  How.  819,  12  L.  ed.  928; 
Moore  v.  Greene,  60  U.  S.  19  How.  69,  15  L.  ed.  533;  Sherwood 
V.  Sutton,  5  Mason,  143;  Snodgrms  v.  Branch  Bamk  at  Decat^u^y 
25  Ala.  161. 

On  the  question  as  it  arises  in  actions  at  law  there  is  in  this 
country  a  very  decided  conflict  of  authority.  Many  of  the  courts 
hold  that  the  rule  is  sustained  in  courts  of  equity  only  on  the 
ground  that  these  courts  are  not  bound  by  the  mere  force  of  the 
Statute,  as  courts  of  common  law  are,  but  only  as  they  have  adopted 
its  principle,  as  expressing  their  own  rule  of  applying  the  doctrine 
of  laches,  in  analogous  cases.  They,  therefore,  make  concealed 
fraud  an  exception  on  purely  equitable  principles.  Troujp  v. 
Smith,  20  Johns.  33;  Callu  v.  Waddy,  2  Munf.  511;  Miles  v. 
Berry,  1  Hill,  L.  296;   York  v.  Bright,  4  Humph.  312. 

On  the  other  hand,  the  English  courts  and  the  courts  of  Con- 
necticut, Massachusetts,  Pennsylvania,  and  others  of  great  respect- 
ability, hold  that  the  doctrine  is  equally  applicable  to  cases  at 
law.  Bree  v.  HoWbech,  2  Dougl.  655;  ClarTc  v.  IlaU'gham,  3 
Dowl.  &  K.  322;  Granger  v.  George,  5  Barn.  &  C.  149;  First 
Massa/:h\csetts  Tump.  Corp,  v.  Field,  3  Mass.  201;  Welf^  v. 
Fish,  3  Pick.  75;  Jones  v.  Conoway,  4  Yeates,  109;  Bush  v.  BaiT, 
1  Watts,  110;  Pennock  v.  Freeman,  1  Watts,  401;  Mitchell  v. 
Thompson,  1  McLean,  96;  Carr  v.  Hilton,  1  Curt.  230;  Bailey 
V.  Glover,  88  U.  S.  21  Wall.  342,  22  L.  ed.  636. 

§  521.  In  Cases  of  Insurance. — It  is  a  matter  of  frequent  oc- 
currence, especially  in  insurance  contracts,  to  limit  the  time  with- 
in which  an  action  may  be  brought  to  enforce  the  liability  secured 
by  the  contract.  Wherever  proper  evidence  discloses  the  pres- 
ence of  such  an  agreement,  the  courts  will  respect  the  same,  and 
no  action  can  be  maintained  on  the  contract,  unless  brought  with- 
in the  specified  period.     Northwestern  Ins.  Co.  v.  Phcenix  Oil  <& 
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C.  Co.  31  Pa.  448.  See  also  WiUon  v.  ^taa  Ins.  Co.  27  Vt. 
99;  Cray  v.  Hartfoi^d  F.  Ins.  Co.  1  Blatchf .  280;  Amesbury  ▼. 
Bowditeh  Mut.  F.  Ins.  Co.  6  Gray,  596;  Ketchum  v.  Protection 
Ins.  Co.  1  Allen  (N.  B.)  136.  So  evidence  is  always  competent 
to  show  that  an  action  to  enforce  either  a  legal  or  equitable  de- 
mand has  been  brought  since  the  cause  of  action  was  barred  by 
the  Statute  of  Limitations.  BucUvn  v.  Ford^  5  Barb.  393;  Sanford 
y.  Sanford,  62  N.  Y.  553;  AngeU,  Lim.  §§  136,  137;  Bankin  v. 
Woodworth,  3  Pa.  48;  Granger  v.  George,  5  Barn.  &  C.  149;  De^ 
vereux  v.  Barclay,  2  Barn.  &  Aid.  702;  Kdsey  v.  Griswold,  6 
Barb.  436;  Esmay  v.  Fam^nmg,  9  Barb.  176;  Packard  v.  Getmcm, 
4  Wend.  613;  CoykendaU  v.  Eaton,  55  Barb.  193;  1  Add.  Cont. 
§  408;  Wilkinson  v.  Verity,  L.  R.  6  C.  P.  206,  40  L.  J.  C.  P.  140; 
NicJwls  V.  Michael,  23  N.  Y.  268;  BarneU  v.  SdLvng,  70  N.  Y. 
494;  Cros^jidd  v.  Suck,  8  Exch.  825,  22  L.  J.  Exch.  325. 

§  522.  Acts  upon  Remedy;  as  a  Bar. — ^The  Statute  of  limi- 
tations acts  only  upon  the  remedy;  it  does  not  impair  the  obliga- 
tion of  a  contract,  or  pay  a  debt,  or  produce  a  prescription  of 
payment,  but  is  merely  a  statutory  bar  to  a  recovery.  It  is  a 
shield  and  not  a  weapon  of  offense,  and  so  is  ineffectual  where  a 
party  seeks  affirmative  relief,  based  upon  allegations  of  payment 
In  such  case  payment  in  fact  must  be  shown,  notwithstanding  the 
statute  has  barred  the  right  of  the  other  party  to  recover  such 
payment.    Johnson  v.  Albam^y  cfe  S.  B.  Co.  54  N.  Y.  416. 

The  Statute  of  Limitations  never  pays  a  debt,  it  only  bars  a 
remedy.  The  moral  obligation  to  pay  always  remains,  although 
the  remedy  cannot  be  enforced  in  the  court.  It  is  always  com- 
petent to  show  this  moral  obligation,  as  it  constitutes  a  sufficient 
consideration  for  a  subsequent  promise  to  pay.  Ehle  v.  Jvdson^ 
24  Wend.  94;  Johnson  v.  AUbamf  dk  S.  B.  Co.  siipra.  At  all 
events  it  is  not  too  much  to  say  that  where  it  is  in  evidence  that  a 
party  claims  to  have  paid  a  debt  by  a  successful  plea  of  the  Stat- 
ute of  Limitations,  and  seeks  an  affirmative  remedy  on  the  ground 
of  such  fortunate  venture,  he  is  not  to  be  regarded  as  the  especial 
favorite  of  the  court  of  equity.    Ibid. 

The  Statute  is  favored  by  the  courts  as  one  of  repose,  Phil- 
lips  V.  Pojpe,  10  B.  Mon.  163;  McCarthy  v.  White,  21  CaL  495; 
Dickinson  v.  McKamy,  5  Ga.  486;  Unii/ed  States  v.  Wiley,  78  U. 
S.  11  Wall.  508,  20  L.  ed.  211. 

§  523.  Instances  of  its  Application. — Evidence  is  pertinent 
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to  show  the  exact  time  when  a  cause  of  action  accrues  upon  a 
contract,  as  the  Statute  of  limitations  does  not  commence  to  run 
until  the  cause  of  action  accrued;  and  where  a  demand  is  necessary 
before  an  action  can  be  commenced,  the  statute  does  not  begin 
to  run  until  after  the  demand.  Qardey  v.  Troy  City  Neat, 
BcmJc,  98  N.  Y.  487,  494;  1  Wait,  Act.  &  Def.  238.  The  Stat- 
ute does  not  run  on  a  general  bank  deposit  until  there  has  been  a 
demand  of  payment.  Brown  v,  Pike^  34  La.  Ann.  576;  Brcmch 
V.  Dawson^  33  Minn.  399.  So  where  money  is  deposited  with  a 
person  other  than  a  banker  to  be  kept  until  demanded,  the  Statute 
does  not  begin  to  run  until  demand.  Boughton  v.  Flinty  74  N. 
T.  476;  Smiley  v.  Fry,  1  Cent.  Rep.  510,  100  N.  Y.  202;  Mc- 
Gough  V.  Jamison,  107  Pa.  336.  Where  a  person  owing  money 
delivers  it  to  another  for  payment  to  the  creditors  of  the  former^ 
and  the  person  to  whom  it  is  delivered  keeps  it,  a  demand  for  the 
return  of  the  money,  necessary  to  set  the  Statute  running  as  be- 
tween the  immediate  parties  to  the  transaction.  Einerick  v.  Ch^- 
rown^  90  Ind.  47.  To  set  the  Statute  running  in  favor  of  an 
agent  in  charge  of  a  trust  fund,  there  must  be  such  an  express  de- 
mand upon  him  as  would  terminate  the  agency.  Forsyth  County 
Carwrs,  v.  Lash,  89  N.  C.  159;  8  Wait,  Act.  &  Def.  573. 

Where  securities  are  deposited  for  safe  keeping  to  be  returned 
to  the  depositor  on  the  surrender  of  the  receipt  given  therefor, 
no  action  lies  for  the  breach  of  the  contract  to  return  the  securi- 
ties until  demand.  See  Selleek  v.  SeUeck,  107  111.  389.  And  the 
statute  does  not  run  against  the  cause  of  action  until  that  time. 
But  if  the  securities  have  been  sold  by  the  depositary  without  the 
authority  of  the  depositor,  and  the  action  is  for  a  convereion  and 
not  for  a  breach  of  contract,  no  demand  is  necessary  to  perfect 
the  right  of  action,  and  the  Statute  will  commence  to  run  from 
the  time  of  the  conversion  and  not  from  the  date  of  the  subse- 
quent demand.     Gardey  v.  Troy  City  Nat,  Bank,  98  K.  Y.  487. 

The  Statute  commences  to  run  in  favor  of  a  guardian  against 
his  ward  when  the  latter  reaches  his  majority.  Jones  v.  Jones,  91 
Ind.  378. 

Where  the  evidence  shows  that  the  party  whose  right  it  is 
sought  to  bar  by  the  interposition  of  the  Statute,  is  an  infant  or 
a  married  woman,  it  cannot  be  successfully  invoked.  As  by  stat- 
utory authority  in  most  of  the  states,  they  have  time  after  reach- 
ing their  majority  to  assert  their  rights.  Vance  v.  Vance,  108  TJ. 
S.  514,  27  L.  ed.  808.     So,  too,  evidence  showing  the  absence  of 
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a  person  from  the  confines  of  the  State  is  competent  to  prevent 
the  interposition  of  the  Statute.  Barbour  v.  Erwin^  14  Lea, 
716;  AUen  v.  EiU,  78  Ky.  119;  Edgerton  v.  Wachter,  9  Neb. 
500.  A  modification  of  this  rule  exists  in  several  of  the  states. 
Blue  V.  OUchrist,  84  N.  C.  239;  Howard  v.  Fletcher,  59  N.  H. 
151;  FicJdin  v.  Carrington,  31  Gratt.  219;  Dame  v.  Fiddy  56 
Yt.  426;  Engd  v.  Fischer,  3  Cent.  Rep.  303,  102  N.  Y.  400. 

In  a  perusal  of  these  various  statutory  enactments,  it  should  be 
remembered  that  the  letter  of  the  law  does  not  always  control  its 
spirit.  Lieber,  Hermeneutics,  285n/  Sedgwick,  Stat.  &  Const.  L. 
<2d  ed.)  262;  Holmes  v.  Carley,  31  K  Y.  290;  Gay  v.  Seihold, 
97  N.  Y.  472;  Jackson  v.  Collins,  3  Cow.  96;  Oreen  v.  Keinp, 
13  Mass.  518;  Edwards  v.  Dick,  4  Barn.  &  Aid.  212. 

It  is  a  benign  Statute,  and  the  Legislature  has  written  in  it  all 
the  exceptions  which  sound  policy  dictated  to  it.  It  may  fre- 
quently operate  to  defeat  just  claims  and  be  used  by  dishonest 
debtors  to  escape  the  payment  of  honest  debts.  A  cause  of  ac- 
tion may  be  barred  before  it  is  known  to  the  claimant.  The  debt, 
or  may  purposely  conceal  it,  and  yet  the  bar  of  the  Statute  must 
inexorably  be  applied.  Engd  v.  Fischer,  3  Cent.  Rep.  303,  102 
JSf.  Y.  404. 

Evidence  of  the  death  of  the  debtor  does  not,  as  a  general  rule, 
stop  the  running  of  the  Statute  of  Limitations.  Wenman  v.  Mo- 
hawk Ins.  Co.  13  Wend.  267,  28  Am.  Dec.  464;  Nicks  v.  Mar- 
tindale.  Harp.  L.  135,  18  Am.  Dec.  647. 

Subsequent  disability  does  not  stop  the  running  of  the  Statute 
of  Limitations  when  it  has  once  begun  to  run.  Partridge  v. 
Mitchdl,  3  Edw.  Ch.  181,  6  L.  ed.  618;  Christopher  v.  Garr,  0 
ISr.  Y.  62;  Sanfard  v.  Sanford,  62  N.  Y.  556;  QuiA)ey  v.  HaU,  19 
Cal.  100;  Fiizhugh  v.  Anderson,  2  Hen.  &  M.  289,  3  Am.  Dec. 
625;  Faysoux  v.  Prather,  1  Nott  &  McC.  296,  9  Am.  Dec.  691; 
Ruff  V.  BvU,  7  Harr.  &  J.  14,  16  Am.  Dec.  290;  Harvey  v.  To- 
hey,  15  Pick.  99,  25  Am.  Dec.  430;  WeUhom  v.  Weaver,  17  Ga. 
267;  Doe  v.  Jones,  4  T.  R.  300;  Dugan  v.  Gittings,,  3  Gill,  138, 
43  Am.  Dec.  306. 

When  the  Statute  once  begins  to  run,  neither  insanity  nor  any 
other  supervening  disability  arrests  its  progress.  Adanxson  v. 
Smith,  2  Mill,  269,  12  Am.  Dec.  ^65;  CUrk  v.  Trail,  1  Met. 
(Ky.)  35;  Allis  v.  Moore,  2  Allen,  306;  Lincoln  v.  Norton,  36 
Vt.  679;  Sviilie  v.  Biffle,  2  Pa.  52,  44  Am.  Dec.  166. 

Death  of  party  having  a  cause  of  action  against  which  the  Stat- 
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lite  has  commenced  to  ran,  will  not  impede  the  Statute.  Swea/r^ 
ingen  v.  Robertson^  39  Wis.  462;  BozemoAi  v.  Brovmvng^  31  Ark. 
364;  JRogers  v.  Brovm^  61  Mo.  191. 

An  infant  heir  can  claim  no  protection  against  the  Statute  which 
began  to  ran  in  lifetime  of  ancestor.  Jackson  v.  Moore^  13  Johns. 
513;  J)(mid  v.  Bat/,  51  Ala.  431;  Haynea  v.  Jone%,  2  Head,  372; 
Rogers  v.  Brown,  61  Mo.  187;  Henry  v.  Carson,  59  Pa.  297. 
Contra,  Ladd  v.  Jack»on,  43  Gra.  288;  South  v.  Thomas,  7  T.  B. 
Mon.  59;  Ma^hir  v.  J/ay,  4  Bibb,  43;  Sentney  v.  Overton,  4  Bibb, 
445. 

Party  cannot  take  advantage  of  successive  or  cumulative  dis- 
abilities. He  can  only  avail  himself  of  those  which  existed  when 
the  rights  first  descended  or  accrued.  Angell,  Lim.  §§  477-479; 
BenseU  v.  Chancellor,  5  Whart.  371,  34  Am.  Dec.  561;  Fritz  v. 
Joiner,  54  111.  101;  Rankin  v.  Teribrook,  6  Watts,  388;  DeKay 
V.  Barrah,  14  N.  J;  L.  294;  Lynch  v.  Cox,  23  Pa.  265;  Rogers 
V.  Brown,  61  Mo.  187;  McFa/rland  v.  Stone,  17  Vt.  165;  Ha/rris 
V.  McOovern,  2  Sawy.  515;  Mercer  v.  Selden,  42  U.  S.  1  How. 
57,  11  L.  ed.  38;  Hogam.  v.  ^i^rte,  94  U.  S.  773,  24  L.  ed.  317; 
Bemarest  v.  Wynkoop,  3  Johns.  Ch.  129,  1  L.  ed.  666,  8  Am. 
Dec.  467. 

The  plaintiflE,  to  prove  a  disability  exempting  him  from  effect 
of  Statute  of  Limitations,  must  show  that  it  was  a  continuing  one 
from  the  time  the  cause  of  action  first  accrued.  Edwards  v.  Uni- 
-versity,  1  Dev.  &  B.  Eq.  325,  30  Am.  Dec.  170. 

The  Statute  of  Limitations  does  not  run  against  an  heir  who  was 
under  one  or  more  disabilities  at  the  time  his  right  accrued,  until 
all  such  disabilities  are  removed.  McFarland  v.  Stone,  17  Vt. 
165,  44  Am.  Dec.  325. 

It  is  usual  in  policies  of  insurance  to  contract  that  after  the 
right  of  action  has  accrued,  action  must  be  brought  within 
some  shorter  period  than  that  fixed  by  the  Statute  of  Limi- 
tations, and  that  the  lapse  of  this  period  before  action  is  brought 
-shall  be  conclusive  evidence  against  any  claim  under  the  policy. 
Such  a  condition  is  valid  and  binding.  Ripley  v.  JEtna  F.  Ins, 
Co.  30  N.  Y.  136;  Ames  v.  Neio  York  U.  Ins.  Co.  14  K  Y.  253; 
If^ew  York  v.  IlamUton  F.  Ins.  Co.  39  N.  Y.  46;  WiUiams  v. 
Vermont  Mut.  Ins.  Co.  20  Vt.  222;  Wilson  v.  jEtna  Ins.  Co.  27 
Vt.  99;  Ameshury  v.  Bowditch  Mut.  F.  Ins.  Co.  6  Gray,  596; 
F'xdXmn  v.  New  York  U.  Ins.  Co.  7  Gray,  61;  Peoria  M.  <&  F. 
Ins.  Co.  V.  WhitehiU,  25  111.  466;  Brown  v.  Roger  WiUiams  Ins* 
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Co.  5  R.  I.  394,  7  R  I.  301;  Portage  County  Mut.  F.  Ins.  Co.  v. 
West^  6  Ohio  St.  599;  MerchanU  Mut.  Ins.  Co.  v.  Lacrovx^  35  Tex* 
249, 14  Am.  Rep.  360;  Cwrter  v.  Humholdt  F.  Ins.  Co.  12  Iowa,. 
287;  Brown  v.  Sa/vannah  Mut.  Ins.  Co.  24  Ga.  97;  LeadbeUer  v. 
Etna  Ins.  Co.  13  Me.  267;  Gray  v.  Bixrtford  F  Ins.  Co.  1 
Blatchf .  280.  Contra,  Eagle  Ins.  Co.  v.  Lafayette  Ins.  Co.  9  Ind. 
443;  French  v.  Lafayette  Ins.  Co.  5  McLean,  461. 

Such  condition  may  be  waived.  The  waiver  is  generally  a 
question  for  the  jury.  Mere  silence  is  no  waiver,  nor  is  refusal  to 
pay  on  other  grounds  nor  talks  about  settlement,  nor  promise  to 
write  and  inform  insured  party  what  they  will  do.  CoLumhian 
Ins.  Co.  V.  Lawrence,  27  U.  S.  2  Pet.  25,  7  L.  ed.  335;  Hipley  v. 
JEtna  F.  Ins.  Co.  29  Barb.  552;  Lampkin  v.  Western  Assur.  Co. 
13  U.  0.  Q.  B.  361;  Craves  v.  Washington  M.  Ins.  Co.  12 
Allen,  391;  Coursi/n  v.  Pennsylvania  Ins.  Co.  46  Pa.  323;  Mc- 
Farland  v.  Pedhody  Ins.  Co.  6  W.  Va.  425;  Oooden  v.  Amos- 
keag  F  Ins.  Co.  20  N.  H.  73. 

The  failure  of  a  previous  action  commenced  within  the 
specified  time,  which  failed  for  a  technical  reason,  or  in  which 
nonsuit  was  granted,  is  not  a  waiver  of  this  condition.  Hiddtes- 
larger  v.  Hartford  Ins.  Co.  74  U.  S.  7  Wall  386,  19  L.  ed.  257; 
Wilson  V.  jEUia  Ins.  Co.  27  Vt.  99;  Brown  v.  Roger  Williams 
Ins.  Co.  7  R.  I.  301;  Arthur  v.  HomesUad  F.  Ins.  Co.  78  JN".  Y, 
462,  34  Am.  Rep.  550. 

Acts  to  constitute  a  waiver  must  be  such  as  to  amount  to  an 
agreement,  express  or  implied,  or  to  work  a  fraud  on  the  insured 
if  this  waiver  is  not  carried  out.  Oooden  v.  Amoskeag  F.  Ins. 
Co.  20  N.  H.  73. 

The  insurer,  may,  however,  be  estopped  to  plead  the  condition,, 
as  where  the  failure  of  suit  brought  within  the  limited  time 
was  caused  by  his  fraud  or  fault,  or  where  he  so  acted  as  to 
induce  insured  to  delay,  under  a  belief  that  his  rights  were  safe,, 
or  that  his  claim  would  not  be  paid.  Andes  Ins.  Co.  v.  Fish^  71 
111.  620;  Derrick  v.  Lamar  Ins.  Co.  74  111.  404;  Curtis  v.  Home 
Ins.  Co.  1  Biss.  485;  Grcmt  v.  Lexingt&n  F.  L.  <fe  M.  Ins.  Co^ 
5  Ind.  23;  Mickey  v.  Burlington  Ins.  Co.  35  Iowa,  174, 14  Am. 
Rep.  494;  Blacky.  Winnechick  Ins.  Co.  31  Wis.  74;  Ripley  v. 
jEtna  F.  Ins.  Co.  17  How.  Pr.  445;  Peoria  M.  di  F.  Ins.  Co.  v. 
HaU,  12  Mich.  202;  LitHe  v.  Phcmix  Ins.  Co.  123  Mass.  380,  25- 
Am.  Rep.  96;  Underwriters  Agency  v.  Sutherlin,  55  Ga.  266. 

Where  other  conditions  of  the  policy  to  be  performed  before 
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suit  are  such  that  the  suit  cannot  be  brought  within  the  time 
limited,  the  condition  imposing  the  limitation  is  void.  Stout  v. 
(Hly  F.  Ins,  Co.  12  Iowa,  371;  Longhurst  v.  Star  Ins.  Co.  19* 
Iowa,  364;  New  York  v.  Hamilton  F.  Ins.  Co.  10  Bosw.  537; 
Chandler  v.  St.  Paul  F.  <&  M.  Ins.  Co.  21  Minn.  85. 

A  promise  to  pay  or  an  adjustment  of  the  loss,  waives  the  con- 
dition and  makes  it  unnecessary  to  bring  suit  in  the  limited  time. 
Illinois  Mut.  F.  Ins.  Co.  v.  Archdeacon^  82  111.  236,  25  Am. 
Kep.  313;  Ames  v.  New  York  U.  Ins.  Co.  14  N.  Y.  253. 

An  injunction  obtained  by  a  third  party  restraining  the  defend- 
ant from  paying,  and  the  holders  from  receiving  the  loss  will  not 
waive  the  limitation.  Wilkinson  v.  First  Na^.  F.Ins.  Co.  72  N. 
Y.  499,  28  Am.  Kep.  166. 

The  question  as  to  whether  or  not  it  is  necessary  to  plead  the 
Statute  of  Limitations  in  actions  in  the  nature  of  ejectment,  to 
entitle  the  defendant  to  introduce  evidence  in  support  of  a  title 
so  acquired,  or  to  protect  the  possession,  is  regulated  by  statute  in 
many  states.  In  the  famous  case  of  Taylor  v.  Horde^  1  Burr. 
119,  Lard  Mansfield  said :  "  Ejectment  is  a  possessory  remedy 
and  only  competent  where  the  lessor  of  the  plaintiff  may  enter; 
therefore  it  is  always  necessary  for  the  plaintiff  to  show  that  his 
lessor  has  a  right  to  enter,  by  proving  a  possession  within  twenty 
years,  or  accounting  for  tlie  want  of  it,  under  some  of  the  exce^j- 
tions  allowed  by  the  Statute.  Twenty  years'  adverse  possession  is 
a  positive  title  to  the  defendant;  it  is  not  a  bar  to  the  action  or 
remedy  of  the  plaintiff  only;  but  takes  away  his  right  of  posses- 
sion. Every  plaintiff  in  ejectment  must  show  a  right  of  posses- 
sion as  well  as  of  property;  and  therefore  the  defendant  need  not 
plead  the  Statute."  In  Wisconsin  the  Statute  of  Limitations  if 
relied  upon  as  a  defense  in  ejectment  must  be  pleaded  {Lawrence 
V.  Kenney^  32  Wis,  281;  Orton  v.  Noonan^  25  Wis.  672);  and  it 
has  been  held  not  to  be  error,  but  matter  resting  entirely  in  the 
sound  discretion  of  the  coui*t^  to  allow  a  defendant  to  amend* 
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TAX  TITLES. 

5  524.  Typical  Legislation  on  the  Subject, 

525.  Effect  of  Tax  Deed  as  Evidence. 

526.  All  Formalities  Must  be  Complied  with, 

527.  Substitutionary  Evidence  not  Competent, 

528.  Views  of  Marykifid  Supreme  Court. 

529.  Co7nvio7t  Law  Rule. 

530.  Tax  Deed  Prima  Facie  Evidence  When, 

531.  What  Constitutes  Color  of  Title. 

532.  Record  is  Controlling. 

533.  Burden  on  Party  Setting  up  Title. 

534.  Tax  Deed  Open  to  Rebuttal. 

535.  Statute  may  Shift  Burden  of  Proof, 

536.  Lack  of  Uniformity  in  Rules. 

537.  Views  of  Mr.  Justice  Strong, 

538.  Preliminary  Proof. 

539.  Impeaching  Evidence  Competent, 

540.  What  Pleading  Should  Allege. 

541.  Views  of  Chief  Judge  Church, 

542.  The  English  Rule. 

543.  Mississippi  Regulations. 

544.  Evidence  of  Title  as  Affected  by  Patents,  Wills,  Court  Rolls, 

545.  Miscellaneous  Citaiions  of  Authority. 

§  524.  Typical  Legislation  on  the  Subject. — ^As  typical  of 
tlie  statutory  regulations  in  this  country  by  virtue  of  which  tax 
bleeds  are  received  in  evidence,  and  are  endowed  with  certain  at- 
tributes,  which  raise  presumptions  in  their  favor,  I  quote  the  fol- 
lowing provisions  from  the  Revised  Statutes  of  Colorado,  diap. 
94,  §  121,  Laws  of  1883.  These  provisions  were  enacted  after 
similar  regulations  had  been  in  vogue  in  various  states,  and  what- 
ever infelicities  may  have  disclosed  themselves  in  the  earlier  leg- 
islation, had  been  thoroughly  ventilated  in  innumerable  actions, 
and  had  resulted  in  a  mass  of  judicial  interpretation,  comment 
and  suggestion,  available  as  duta  from  which  an  ideal  statute  could 
l)e  framed.    After  exhaustive  research,  the  following  provisions 
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:are  believed  to  embody  the  best  features  of  recent  legislation  on 
this  subject,  and  may  serve  to  disclose  the  legislative  intent  upon 
A  topic  which  is  by  no  means  free  from  obscurity. 

§  525.  Effect  of  Tax  Deed  as  Evidence.— Tax  deed  shall  be 
■signed  by  the  treasurer  in  his  official  capacity,  and  attested  by 
his  official  or  private  seal,  and  acknowledged  by  him  before  some 
officer  authorized  to  take  acknowledgments  of  deeds,  and  when 
substantially  thus  executed  and  recorded  in  the  proper  record  of 
titles  to  real  estate,  shall  vest  in  the  purchaser  all  the  right,  title, 
interest  and  estate  of  the  former  owner  in  and  to  the  land  con- 
veyed, and  also  all  the  right,  title  and  interest  and  claim  of  the 
State  and  county  thereto,  and  shall  be  prima  facie  evidence  in 
■all  courts  of  this  State  in  all  controversies  and  suits  in  relation  to 
the  rights  of  the  purchaser,  his  heirs  and  assigns,  to  the  land  thereby 
•conveyed,  of  the  following  facts: 

1.  That  the  real  property  conveyed  was  subject  to  taxation  for 
the  year  or  years  stated  in  the  deed. 

2.  That  the  taxes  were  not  paid  at  any  time  before  the  sale. 

3.  That  the  real  property  conveyed  had  not  been  redeemed 
from  the  sale  at  the  date  of  the  deed. 

4.  That  the  property  had  been  listed  and  assessed  at  the  time 
and  in  the  manner  required  by  law. 

5.  That  the  taxes  were  levied  according  to  law. 

6.  That  the  property  was  advertised  for  sale  in  the  manner  and 
for  the  length  of  time  required  by  law. 

7.  That  the  property  was  sold  for  taxes  as  stated  in  the  deed. 

8.  That  the  grantee  named  in  the  deed  was  the  purchaser  or 
the  heir  at  law,  or  the  assignee  of  such  purchase. 

9.  .That  the  sale  was  conducted  in  the  manner  required  by  law. 

§  526.  All  Formalities  Must  be  Complied  with. — Evidence 
is  competent  in  all  instances  to  show  substantial  compliance  with 
the  mandatory  provisions  of  a  statute,  by  virtue  of  which  a  sale 
of  real  property  has  been  effected,  for  the  purpose  of  satisfying 
a  tax  imposed.  Evidence  of  this  character  may  have  for  its  object 
proof  that  the  successive  steps  of  the  statutory  proceedings  have 
been  observed  and  complied  with — that  all  formalities  exacted 
have  been  adhered  to,  and  that  every  prerequisite  necessary  to 
the  formal  investment  of  the  state's  grantee,  with  the  muni- 
ments of  title  has  been  strictly  followed.  Further,  it  must  ap- 
j)ear  that  the  due  execution  of  the  tax  deed  was  made  by  the 
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properly  aathorized  official.  Minium  v.  Smithy  3  Sawy.  142^ 
Stead  V.  Course,  8  U.  S.  4  Cranch,  403,  2  L.  ed.  660;  Parker  v. 
Rule,  13  U.  S.  9  Cranch,  64,  3  L.  ed.  658;  Thatcher  v.  PowM,  19- 
U.  S.  6  Wheat.  119,  5  L.  ed.  221;  PiOAm  v.  Eoberta,  54  U.  S.  la 
How.  472,  14  L.  ed.  228;  Pa/rJcer  v.  Overman,  59  U.  S.  18  How. 
142,  15  L.  ed.  319;  Little  v.  Herndon,  77  U.  S.  10  Wall.  26,  19- 
L.  ed.  878;  Miner  v.  McLecm,  4  McLean,  138;  French  v.  Patter- 
son,  61  Me.  203;  Cahoon  v.  Coe,  57  N.  H.  556;  Cummings  v. 
Holt,  56  Vt  384;  Woodhridge  v.  5^^,  43  N.  J.  L.  262;  Stevens^ 
V.  Palmer,  10  Bosw.  60;  Sharp  v.  /S^p^r,  4  Hill,  76;  TaUma/n  v. 
IFAtfe,  2  N.  Y.  66;  PoZA;  v.  Base,  25  Md.  153;  Jordan  v.  i?^wMc,. 
1  Jones,  L.  119;  Sutton  v.  Calhoun,  14  La.  Ann.  209;  Bobson  v. 
^^5om,  13  Tex.  298;  Devine  v.  McCvUoch,  15  Tex.  488;  Thcnnp- 
sony,  Gotham,  9  Ohio,  170;  DoeY.M^QuUkin,  8  Blackf .  335; 
Mason  v.  7?o^,  5  Blackf.  98;  McEniire  v.  Brown,  28  Ind.  347; 
Barnes  v.  i>c?<?,  4  Ind.  132;  Chicago  v.  Wright,  32  111.  192;  -Sbflwn- 
?;it>7ir  V.  Chicago,  40  111.  146;  5«?^<  v.  Bahcock,  3  G.  Greene,  133; 
jPYVoA  V.  Casey,  2  G.  Greene,  300;  Morton  v.  Beeds,  6  Mo.  64; 
Nelson  v.  Ooebel,  17  Mo.  161;  BucknaU  v.  /Si{<9ry,  36  Cal.  67- 

As  the  statute  hds  not  made  the  conveyance  prima  facie  evi- 
dence of  the  regularity  of  the  proceedings,  the  fact  that  they  were 
regular  must  be  proved,  and  the  onv^  rests  on  the  purchaser.  He 
must  show,  step  by  step,  that  everything  has  been  done  which 
the  statute  makes  essential  to  the  due  execution  of  the  power.  It 
matters  not  that  it  may  be  difficult  for  the  purchaser  to  comply 
with  such  a  rule.  It  is  his  business  to  collect  and  preserve  all 
the  facts  and  muniments  upon  which  the  validity  of  his  title  de- 
pends.    Sharp  V.  Speir,  4  Hill,  86. 

§  527.  Substitutionary  Evidence  not  Competent. — In  re- 
quiring the  production  of  the  best  evidence  applicable  to  each 
particular  fact,  it  is  meant  that  no  evidence  shall  be  received 
which  is  merely  substitutionary  in  its  nature  so  long  as  the  pri- 
mary evidence  can  be  had.  The  rule  excludes  only  the  evidence 
which,  upon  its  face,  or  from  the  very  nature  of  the  fact  sought 
to  be  proven,  indicates  the  existence  of  more  original  and  reliable 
sources  of  information.  Because  the  better  evidence  affords  the 
greatest  certainty  of  the  fact  in  question,  and  removes  all  suspi- 
cion of  sinister  motives  in  the  mind  of  the  party,  it  must  be 
resorted  to  in  all  cases.  Starkie,  Ev.  pt.  3,  §  10.  And  so  tena- 
cious are  the  courts  in  the  strict  application  of  this  rule,  that  even 
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-where  it  clearly  appet^rs  that  the  better  evidence  is  unattainable, 
1)ecaii8e  of  its  loss  or  destruction,  the  best  evidence  must  be 
resorted  to,  thus  recognizing  the  principle  that  there  are  degrees 
in  various  kinds  of  secondary  evidence.  The  application  of  this 
rule  to  the  proof  of  a  tax  title  is  unquestionable.  In  some 
instances  the  statute  law  expressly  requires  that  all  of  the  pro- 
•ceedings  shall  be  reduced  to  writings,  and  each  document  con- 
nected with  them  filed  or  recorded  in  some  public  office,  for  the 
benefit  of  all  parties  concerned;  and  makes  the  original,  or  certi- 
fied or  sworn  copies  thereof,  admissible  in  evidence.  But  inde- 
pendent of  this,  the  very  nature  of  the  proceeding  implies  the 
necessity  of  perpetuating  the  evidence  of  every  part  of  it  in  writ- 
ing, and  forbids  a  resort  to  the  memory  of  man  for  proof  of  any 
material  fact  connected  with  it.  The  list,  valuation,  levy  of  the 
tax,  the  authority  to  collect,  the  return  of  delinquents,  the  adver- 
tisement and  registry  and  certificate  of  sale,  deed,  etc.,  all  necessarily 
imply  that  they  are  to  be  in  writing,  and  authenticated  by  the 
proper  officer.  It  would  be  utterly  impossible  to  conduct  the 
proceedings  in  any  other  manner.  The  universal  usage  has  been 
to  reduce  the  proceedings  to  writing,  and  the  authorities,  either 
-expressly  or  by  implication,  acknowledge  the  necessity  of  it. 
Laird  v.  Hieaier,  24  Pa.  452;  Joh  v.  TehheUs,  10  111.  380;  Graves 
V.  Bmen,  11  111.  442.  If  this  position  be  true,  it  follows  inevi- 
tably, that  the  best  evidence  to  prove  any  disputed  fact  involved 
in  the  investigation  of  a  tax  title,  is  the  original  document  or  cer- 
tified or  examined  copy  thereof.     Black  well.  Tax  Titles,  611. 

§  528.  Views  of  Maryland  Supreme  Court. — In  regard  to 
the  legal  proposition  that  the  prerequisites  required  by  statute 
must  be  strictly  complied  with,  and  that  the  evidence  must  clear- 
ly disclose  such  compliance,  we  cannot  refrain  from  citing  an 
exceptionally  vigorous  opinion  by  Jvdge  Goldsborough,  in  an 
early  Maryland  case.  "A  series  of  acts,  preliminary  in  their  char- 
acter, are  required  by  law  to  precede  the  execution  of  the  power. 
Each  and  every  step,  from  the  assessment  of  the  property  for  tax- 
ation to  the  consummation  of  the  title  by  delivery  of  the  deed  to 
the  purchaser,  is  a  separate  and  independent  fact.  All  of  those 
facts,  from  the  beginning  to  the  end  of  the  proceedings,  must 
exist,  and  if  any  material  link  in  the  chain  of  title  is  wanting,  the 
whole  is  defective  for  want  of  sufficient  authority  to  support  it. 
"The  party  claiming  under  the  power  is  chargeable  with  notice  of 
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every  irregularity  in  the  proceedings  of  the  officers,  and  the  onu» 
is  upon  him  to  show  the  faithful  execution  of  the  power.  This- 
requisition  is  especially  applicable  to  the  purchaser  at  a  tax  sale. 
Tliere  is  no  hardship  in  this.  At  such  sales  it  is  notorious  that- 
the  amount  paid  by  purchasers  is  uniformly  trifling  in  comparison 
with  the  value  of  the  property  sold.  While  the  maxim  of  law, 
omnia  rite prcesuinunter^  is  appropriate  only  to  judicial  proceed^ 
ings,  no  intendment,  with  respect  to  the  exercise  of  it,  is  to  be 
made  in  favor  of  a  specially  delegated  power;  so  that  every  act, 
the  pei'f  ormance  of  which  is  made  a  condition  precedent  to  the 
validity  of  the  acts  of  a  special  agent,  whether  appointed  for  a. 
public  or  private  purpose,  must  be  shown  by  proof.  The  onui  is 
upon  a  purchaser  at  a  tax  sale;  he  must  establish  affirmatively  that 
the  officers  acted  strictly  in  conformity  with  the  law.  The  acts- 
of  the  officers  are  matters  in  pais;  their  existence  is  not  made 
out  by  intendment,  but  must  be  proved,  Polk  v.  Hose^  25  Md, 
153. 

The  avennent  holds  good  that  some  presumptions  will  be^ 
indulged  in  favor  of  a  tax  title.  It  is  true  that  no  essential  requi- 
site will  be  presumed,  but  to  a  certain  extent,  presumptions  may 
and  must  be  made,  otherwise  we  are  driven  to  forced  and  violent 
presumptions  the  other  way,  which  are  not  to  be  made.  Spea/r  v. 
D'itfyy  8  Vt.  419.  The  same  court  has  decided  that  whenever 
parol  evidence  of  any  fact  connected  with  the  proceeding  is  admis- 
sible, the  officer  who  conducted  them  is  a  sufficient  witness  to 
prove  the  fact.     Carpenter  v.  Sawyer^  17  Vt.  121. 

§  529.  Common  Law  Rule. — It  seems  that  at  common  law  no> 
special  virtue  lurks  in  the  covenants  and  recitals  of  a  tax  deed. 
The  evidence  that  each  formality  has  been  duly  complied  witli^ 
must  be  produced  before  such  a  deed  can  be  introduced  as  an 
exhibit.  Williams  v.  Peyton^  17  U.  S.  4  Wheat  77,  4  L.  ed.  518;. 
Eayburn  v.  Kuhl^  10  Iowa,  92;  PenUand  v.  Stewart^  4  Dev.  & 
B.  L.  386;  State  v.  Thompson,  18  S.  C.  538;  PoUins  v.  Doe,  33 
Ala.  91;  Smith  v.  Corcoran,  7  La.  46;  HoU  v.  Hemphill,  3  Ohio, 
232;  Bosworth  v.  Bryan,  14  Mo.  575;  Goewey  v.  Urig,  18  111.. 
238;  Moreau  v.  Detchemendy,  41  Mo.  432;  Keefe  v.  Bramhall, 
3  Mackay,  551;  Leggett  v.  Rogers,  9  Barb.  406;  Yarick  v.  Tall- 
man,  2  Barb.  117;  Hoyt  v.  Dillon,  19  Barb.  644;  Jackson  v.  Roth 
erts,  11  Wend.  432;  Phillips  v.  Phillips,  40  Me.  160;  Worlhing 
V.  Webster,  45  Me.  270;  Phillips  v.  Sherman,  61  Me.  648;  Reed 
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V.  Field,  15  Vt.  672;  Br(njon  v.  WrigJU,  17  Vt.  97;  Jesse  v.  Pres- 
ton, 5  Gratt.  120;  Love  v.  Oates,  4  Dev.  &  B.  L.  363. 

§  530.  Tax  Deed  Prima  Facie  Eyldence  When. — Ab  appears^ 
in  our  subsequent  quotation  from  Cooley,  Const.  Lim.,  it  is  entirely 
competent  for  the  Legislature  to  provide  that  a  tax  deed  shall  be 
prima  facie  evidence  of  such  statutory  requirements  as  the  Legis^ 
lature  may  impose.  Rohy  v.  Chicago,  64  HI.  447;  Burbank  v. 
PeopUy  90  111.  555;  Holmes  v.  Hunt,  122  Mass.  505;  Hart  v. 
Smith,  U  Wis.  223;  Dequasie  v.  Harris,  16  W.  Va.  354;  Orono- 
V.  Veazie,  57  Me.  517;  Com.  v.  Thurlow,  24  Pick.  374;  Ogden  v. 
Saunders,  25  U.  S.  12  Wheat.  213,  6  L.  ed.  606;  Fales  v.  Wads- 
worth,  23  Me.  553;  Crroesbeck  v.  Sedey,  13  Mich.  329;  Freeman 
V.  Thayer,  33  Me.  76;  Wetherhee  v.  Dunm,,  32  Cal.  106;  Kendall 
V.  Kingston,  5  Mass.  524;  Williams  v.  Kirtland,  80  U.  S.  13- 
Wall.  310,  20  L.  ed.  684;  Morton  v.  5^<?tfo,  6  Mo.  74;  Broughton 
V.  Sherraa/n,  21  Minn.  431;  Cairo  cfe  ^.  R.  Co.  v.  Pa/rks,  32  Ark» 
147;  Stovdeninire  v.  Brown,  57  Ala.  481;  Lassitter  v.  Z^^,  68- 
Ala.  287;  Greene  v.  Williams,  58  Miss.  752;  Hardie  v.  Chrisman^ 
60  Miss.  671;  Cohmm  v.  Shattuck,  62  N.  Y.  348;  F«>di?n  v^ 
Bowers,  55  Miss.  1;  JWti^  v.  Rheinecher,  25  Kan.  367;  Allen  v.. 
Robinson,  3  Bibb,  326;  ZTarc?  v.  BodZey,  1  J.  J.  Marsh.  79;  Sheehy 
V.  JK/wfo,  27  Minn.  259;  6>'  6^aJy  v.  Barnishel,  23  Cal.  287;  /t;^* 
V.  Kimball,  1  Mich.  308;  MarshaU  v.  Benson,  48  Wis.  558;  e/b7i^ 
V.  Demre,  8  Ohio  St.  430;  jffw?Ci9^  v.  Coulter,  18  Ark.  423. 

§  531.  What  Constitutes  Color  of  Title. — A  treasurer's  deed 
and  subsequent  payment  of  taxes,  is  sufficient  evidence  upon 
which  to  base  a  recovery  against  one  who  enters  without  title. 
Foust  V.  Ross,  1  Watts  &  S.  501. 

This  last  proposition  seems  dependent  upon  the  familiar  prin- 
ciple  of  law  that  a  deed,  however  defective,  is  sufficient  to  give 
color  of  title.  It  is  wholly  immaterial  whether  the  title  after- 
wards turns  out  valid  or  invalid. 

Color  of  title  is  an  apparent  title  founded  upon  a  judgment  or 
decree  of  court  or  upon  a  written  instrument,  as  a  deed  of  con- 
veyance, which,  if  good  in  form,  and  duly  executed,  and  professes 
to  convey  the  title  to  lands,  gives  the  grantee  color  of  title, 
whether  in  fact,  it  gives  a  good  title  or  not.  Edgerton  v.  Bird, 
6  Wis.  527;  Brooks  v.  Bruyn,  35  111.  394;  Hodges  v.  Fddy,  3a 
Vt.  327;  3  Washb.  Keal  Prop.  138. 

§  532.  Record  is  Controlling. — The  law  has  made  provision 
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that  a  record  shall  be  made  of  all  the  proceedings  in  matters  of 
this  sort,  by  means  whereof  titles  of  this  description  may  be  ascer- 
tained. It  ia  under,  or  in  pursuance  of  these  records,  that  the  tax 
purchaser  claims  title,  and  unless  they  show  in  him  a  legal  right, 
fiuch  right  cannot  by  shown  by  parol.  As  our  laws  are  now  con- 
stituted, it  would  be  a  dangerous  principle  to  adopt,  that  tax  title 
may  be  sustained  partly  by  record,  and  partly  by  parol  proof. 
Kdlogg  v.  McLaughlins  8  Ohio,  114,  116. 

§  533.  Burden  on  Party  Setting  np  Title.— In  the  case  of 
a  naked  power,  not  coupled  with  an  interest,  the  law  requires  that 
every  prerequisite  to  the  exercise  of  that  power  should  precede  it 
The  party  who  sets  up  a  title  must  furnish  the  evidence  necessary 
to  establish  it.  If  the  validity  of  a  deed  depends  upon  an  act  in 
pais,  the  party  claiming  under  it  is  as  much  bound  to  prove  the 
performance  of  the  act  as  he  would  be  bound  to  prove  any  matter 
of  record  on  which  the  validity  of  the  deed  might  depend. 

In  the  case  of  lands  sold  for  the  non-payment  of  taxes,  the  mar- 
shall's  deed  ia  not  even  prima  facie  evidence  that  the  prerequi- 
sites required  by  law  have  been  complied  with;  but  the  party 
claiming  under  it  must  show  positively  that  they  have  been  com- 
plied with.  Williams  v.  Peyton,  17  U.  S.  4  Wheat.  76,  4  L.  ed 
518. 

§  534.  Tax  Deed  Open  to  Rebuttal. — As  previously  stated,  by 
express  legislation  in  every  State  of  the  Union,  tax  deeds  are  prima 
facie  evidence  of  many  things.  Under  the  methods  formerly  in 
vogue  it  was  well  nigh  an  impossibility  to  secure  a  perfect  title 
through  the  medium  of  a  tax  conveyance.  It  is  entirely  foreign 
to  the  scope  and  nature  of  this  work  to  discuss  or  even  outline 
the  infelicities  of  the  former  method,  and  our  concern  is  solely 
with  the  present  status  of  the  law.  The  various  legislative  pro- 
visions regulating  the  introduction  of  tax  deeds  in  evidence  may 
be  summarized  in  the  statement  that  such  deeds  are  now  prima 
facie  evidence  of  title  and  may  further  be  invoked  as  evidence — 
subject  to  rebuttal — of  the  entire  regularity  of  the  proceedings 
which  have  resulted  in  the  issuance  of  the  deed.  Bowman  v. 
Cockrill,  6  Kan.  311;  Hunt  v.  McFadgen,  20  Ark.  277;  Twmey 
V.  Yeoman,  14  Ohio,  207;  JSiblef/  v.  Smith,  2  Mich.  486;  J^ewari 
V.  McSweeney,  14  Wis.  468;  O'  Grady  v.  Bamishd,  23  Cal.  287; 
Baker  v.  Kelley,  11  Minn.  480;  Johnson  v.  Elwood,  53  N.  T. 
431;  Lee  v.  Jeddo  Coal  Co,  84  Pa.  74. 
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It  would  transcend  the  province  of  legislative  power  to  place  an 
arbitrary  and  conclusive  effect  upon  a  tax  deed  then  offered  in  evi- 
dence. Such  an  attempt  would  contravene  guaranteed  constitutional 
rights,  and  as  Judge  Cooley  has  sententiously  phrased  it "  There  is  no 
power  in  any  American  Legislature  to  deprive  one  of  his  property  by 
making  his  adversaries^  claim  to  it,  whatever  that  claim  may  be,  con- 
•clusive  of  its  own  validity."  Cooley,  Taxation,  521.  The  same  dis- 
tinguished jurist  says:  "In  judicial  investigations  the  law  of  the 
land  requires  an  opportunity  for  a  trial,  and  there  can  be  no  trial 
if  only  one  party  is  suffered  to  produce  his  proofs."  A  statute 
therefore  which  should  make  a  tax  deed  conclusive  evidence  of  a 
-complete  title  and  preclude  the  owner  of  the  original  title  from 
showing  its  invalidity,  would  be  void,  because  being  not  a  law 
regulating  evidence,  but  an  unconstitutional  confiscation  of  prop- 
erty. Cooley,  Const.  Lim.  368.  These  views  meet  with  judicial 
-endorsement  in  the  following  cases:  Ahbott  v.  Lindenhower^  42 
Mo.  162;  WriglU  v.  CradUhaugh^  3  Nev.  349;  Virden  v.  Bowers^ 
55  Miss.  1;  Baker  v.  KeUey^  11  Minn.  480;  Oliver  v.  Robinson^ 
58  Ala.  46;  Groesheck  v.  Sedey^  13  Mich.  329;  Dickerson  v. 
Acosta^  15  Fla.  614;  Doe  v.  Minge^  56  Ala.  121. 

§  635.  Statute  May  Shift  Burden  of  Proof.— Various  stat- 
utory provisions  have  abrogated  the  former  rule  as  to  the  burden 
of  proof.  And  by  clothing  the  muniment  of  title  with  all  the 
attributes  of  prima  facie  evidence — raising  presumption  in  favor 
of  its  validity — have  cast  the  omLS  of  disproving  the  validity  upon 
the  contestant.  Ahbott  v.  Linderibower^  aupra^  Woodward  v. 
Sloan,  27  Ohio  St.  592. 

The  evidence  sufficient  to  change  the  burden  of  proof  must  be 
«uch  as  to  exclude  any  reasonable  presumption  of  regularity;  in 
other  words,  the  evidence  of  irregularity  must  be  such  as  to  re- 
quire explanation  or  counter-proof,  and  must  be  of  matters  which 
are  peremptory  and  not  directory,  and  it  is  not  sufficient  to  cast 
a  general  doubt  over  the  title,  but  it  is  necessary  to  point  out 
«ome  specific  defect  or  raise  a  reasonable  presumption  against  the 
sufficiency  of  some  particular  act,  or  of  the  non-performance  of 
«ome  necessary  duty.    Lacey  v.  Davis,  4  Mich.  140. 

§  536.  Lack  of  Uniformity  in  Eules.— The  practitioner  is 
especially  cautioned  against  the  contradictory  views  evidenced 
by  many  of  the  decisions.    Frequently  these  decisions  are  inspired 
81 
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by  peculiar  statutory  enactments  and  are  restricted  in  their  lan- 
guage to  meet  the  peculiar  requisitions  of  the  local  law.  For 
instance  of  this  restrictive  view  and  contradictory  legislation,  see 
Wilson  V.  Lemon,  23  Ind.  433;  J^rik&r  v.  EeUy,  2  Denio,  323; 
Shackelford  v.  ffooper,  65  Ga.  366;  Tenda  v.  Wheeler ^  9  Tex^ 
408;  Hill  V.  Leonard,  5  Dl.  140. 

§  537.  Yiews  of  Mr.  Jastiee  Strong. — Mr.  Justice  Strong,  of 
the  United  States  Supreme  Court,  in  a  recent  decision  has  uttered 
views  in  opposition  to  these  authorities  and  the  logic  as  wed  a& 
pertinency  of  the  following  paragraph  will  be  at  once  apparent: 

"  How  can  a  deed  be  prima  facie  evidence  of  the  validity  of  a 
sale  unless  it  be  such  evidence  of  the  transmission  of  the  title  of  the 
property)  Is  any  sale  valid  which  does  not  pass  title  to  the  subject 
of  tlie  sale  ?  It  may  be  regular  in  form  and  in  the  mode  of  it& 
conduct,  but  it  cannot  be  valid  unless  authorized  by  law.  Kow  tho 
Act  of  Congress  makes  a  certificate  of  sale  by  the  commissioners^ 
evidence  that  the  title  acquired  by  the  purchaser  under  the  sale  was. 
a  valid  one,  assailable  only  by  proof  of  one  or  the  other  of  three 
things.  It  is  not  the  certificate  of  an  assessment,  or  of  an  adver- 
tisement  of  a  sale,  followed  by  an  actual  sale  to  which  such  an  effect 
is  given,  but  a  certificate  of  sale  alone.  We  are  not  at  liberty  to  in- 
terpolate in  the  statutes  requisites  for  the  certificate  which  the  stat- 
ute does  not  demand."  De  Tr&oiUe  v.  SvudU,  98  U.  S.  517,  25  L. 
ed.  174. 

§  538.  Preliminary  Proof. — Mr.  Black,  in  his  valuable  treatise 
on  the  Law  of  Tax  Titles,  §  259,  outlines  the  preliminaries  neces- 
sary to  be  observed  before  introducing  a  tax  deed  in  evidence. 

If  a  duly  executed  tax  deed  is  made  by  statute  presumptive  e^^- 
dence  of  title  in  the  grantee,  it  may  be  given  in  evidence  without 
preliminary  proof  in  respect  to  the  regularity  of  the  assessment^ 
advertisement  and  sale  of  the  lands.  Stanhery  v.  SiUon,  13  Ohio 
St.  571;  Allen  v.  Armstrong,  16  Iowa,  508. 

Where  the  statute  provides  that  the  deed  so  made  by  the  audi- 
tor shall  be  received  in  all  courts  as  prima  facie  evidence,  such 
deed  is  not  evidence  unless  shown  to  have  been  made  in  pursu- 
ance of  authority  given  by  law.  Jxmes  v.  Devore,  8  Ohio  St  430. 
In  Minnesota  a  tax  deed  is  not  prima  facie  evidence  of  title,  unless 
it  be  first  shown  that  the  county  auditor  had  authority  to  make 
the  deed;  and  a  mere  recital  in  the  deed  that  the  state  auditor 
directed  the  sale  will  not  be  suflicient.  Shearer  v.  Corhin,  1  Mc- 
Crary,  306. 
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This  in  fact  is  precisely  the  necessity  designed  to  be  obviated  by 
these  statutes.  But  it  is  probably  necessary  in  all  jurisdictions 
that  the  deed  should  be  fair  on  its  face.  A  tax  deed  which  shows 
on  its  face  that  the  sale  was  illegal  does  not  meet  the  design  of 
the  statute,  which  makes  it  sufficient  for  a  party  claiming  under  a 
tax  sale  to  produce  the  collector's  deed,  and  providing  that  this 
shall  entitle  him  to  judge,  unless  the  party  contesting  the  sale 
shall  prove  payment  or  tender  of  the  taxes.  AUen  v.  Morse^  72 
Me.  502;  Pack  v.  Crawford^  29  Ark.  489.  Assuming  a  particu- 
lar tax  deed  to  be  irregular  and  worthless,  it  is  still  admissible  in 
evidence,  with  proof  of  possession  to  establish  a  defense  under 
the  Statute  of  Limitations.  Boberta  v.  Pillow^  1  Hempst.  624. 
And  in  Mississippi  one  claiming  under  a  tax  title  derived  from 
the  State  must  not  only  produce  his  deed  from  the  State,  but 
must  show  how  the  State  acquired  the  title.  Vaiighcm  v.  Sway- 
zie,  56  Miss.  704. 

Notwithstanding  the  probative  force  imparted  to  tax  deeds  by 
statutes  of  the  kind  under  consideration,  there  are  still  in  most  of 
the  states  certain  preliminaries  which  must  be  observed  before 
they  are  admissible  in  evidence.  Thus  as  the  laws  stand  in  Illinois, 
in  order  to  make  a  tax  deed  prima  facie  evidence,  it  is  first  neces- 
sary to  show  a  judgment  against  the  parcel  of  land  in  default  for 
non-payment  of  the  tax,  and  order  for  the  sale  and  a  precept  there- 
on. These  facts  are  not  proved  by  the  recitals  of  the  deed.  Lit- 
tle ▼.  Hemdoriy  77  U.  S.  10  Wall.  26,  19  L.  ed.  878;  Spellman  v. 
CurtenivSj  12  111.  409;  Marsh  v.  Cheanut^  14  111.  224;  Charles  v. 
Waugh,  35  111.  317;  DuJces  v.  Rowley,  24  111.  210;  Baily  v.  Doo- 
litOe,  24  111.  577;  Elston  v.  Kennicoit,  46  111.  187;  WUdiiig  v. 
Horner,  50  111.  50;  Cottingham  v.  Springer^  88  111.  90;  Gage  v» 
Zightburn,  93  111.  248. 

And  the  same  rule  probably  obtains  in  some  other  states.  Peo- 
pie  V.  Doe,  31  Cal.  220;  Bolan  v.  Bolan,  4  Nev.  150. 

This  rule  is  apparently  derived  from  the  analogous  rule  that  a 
sheriffs  deed  is  not  evidence  without  producing  the  judgment 
and  execution.     Weyand  v.  Tipton,  5  Serg.  &  K.  332. 

It  is  also  necessary  that  the  deed  should  be  executed  with  the 
statutory  formalities.  Whatever  requirements  the  law  may  make 
in  regard  to  the  signature,  sealing,  witnessing,  acknowledgment 
or  recording  of  tax  deeds — ^these  must  be  complied  with  in  the 
particular  case  before  the  deed  will  be  admissible  in  evidence. 
Spragne  v.  PiU^  McCahon,  212;  Dalton  v.  Penn,  40  Mo.  109; 
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Gahe  V.  Root^  93  Ind.  256.  In  Illinois,  however,  proof  of  the 
execution  of  an  auditor's  deed  given  at  a  sale  of  land  for  taxes  is 
not  necessary  to  entitle  it  to  be  read  in  evidence.  Irving  v. 
Brovmell,  11  111.  402;  Gra/ves  v.  Brustiy  6  111.  167. 

In  Pennsylvania  it  is  held  that  a  copy  of  a  treasurer's  deed, 
from  the  registry  in  the  treasurer's  office,  is  not  evidence,  and  can- 
not be  made  to  take  the  place  of  the  original.  Townsen  v.  Wil- 
son^ 9  Pa.  271. 

§  539.  Impeaching  Evidence  Competent. — ^Evidence  is  always 
competent  to  impeach  a  tax  title.  And  this  may  be  done  by 
showing  a  failure  to  comply  with  some  formality  prescribed  by 
statute.  Where  this  is  done,  whatever  presumptions  the  law  in- 
dulges as  to  the  regularity  of  the  preliminary  proceeding  are  over- 
thrown, and  the  burden  of  proof  is  on  the  grantee.  Lanrahy  v. 
Reed,  3  G.  Greene,  419;  Ewart  v.  Dmi%,  76  Mo.  129;  City  R. 
Co,  V.  Chemey,  30  Kan.  199;  Ray  v.  Murdochy  36  Miss.  692. 
See  also  Hintrager  v.  Kiene,  62  Iowa,  605. 

§  540.  What  Pleading  Should  Allege ^The  pleadmg  should 

incorporate  every  allegation  which  it  is  necessary  to  prove  iD 
order  to  show  a  strict  compliance  with  the  statutory  regulations. 
Russell  V.  Mann,  22  Cal.  131. 

§  541.  Views  of  Chief  Jadge  Church.— This  entire  discus- 
sion is  wanting  in  exhaustive  review  and  symmetrical  proportions 
without  the  following  valuable  comment  of  Chief  Judge  Church, 
of  the  New  York  Couii;  of  Appeals.  It  exhibits  the  judicial  atti- 
tude of  both  the  Englisli  and  American  courts,  and  may  be  re- 
garded as  reflex  from  a  long  and  formidable  array  of  authority: 

"When  a  person  seeks,  by  a  purchase  of  valuable  property 
for  a  trifling  sum  at  a  tax  sale,  to  cut  off  the  title  of  the  owner,  it 
behooves  him  to  see  to  it  tliat  the  proceedings  have  all  been  in 
substantial  accordance  with  the  requirements  of  law,  and  that  the 
proper  evidence  of  the  same  has  been  preserved,  and  there  is  man- 
ifest propriety  in  applying  this  rule. 

"  Courts  will  not  aid  in  supplying  fundamental  defects  in  such 
a  case  by  presumptions.  Presumptions  of  regularity  may  he  in- 
dulged as  to  notices  and  other  intermediate  steps  not  matters  of 
record;  but  even  then  they  are  not  always  conclusive,  but  often 
depend  upon  the  circumstances  proved.  When  a  purchaser  at  a 
tax  sale  has  taken  possession  under  his  deed,  and  continued  undis- 
turbed, for  a  long  period,  in  the  peaceable  enjoyment  of  the  prop- 
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erty,  claiming  by  virtue  thereof,  and  the  owner  is  in  a  position  to 
contest  the  title,  and  especially  if  he  is  chargeable  with  knowledge 
of  the  claim,  the  presumption  is  very  strong,  and  as  to  some  facts 
after  thirty  years  may  be  conclusive,  in  favor  of  regularity.  But 
if  the  purchaser  should  lie  by,  before  taking  possession,  until  his 
deed  was  very  old,  he  would  come  with  a  poor  grace  into  court  to 
ask  for  a  presumption  to  supply  facts  which  he  did  not  venture 
to  put  himself  in  a  position  to  establish  when  it  was  practicable, 
if  they  existed  to  prove  them.  (Cooley,  Taxation,  330.)  Between 
these  extreme  cases  will  be  found  many  others  partaking  more  or 
less  of  the  elements  of  each.  It  is  impracticable  to  lay  down  a 
rule  applicable  to  all  cases.  Indeed,  there  is  no  fixed  rule  on  the 
subject."     Hilton  v.  B&nder^  69  N.  Y.  75. 

Still  further  commenting  upon  this  subject  he  observes:  "It 
is  well  settled  that  every  statute  authority  in  derogation  of  the 
conmion  law,  to  divest  the  title  of  one  and  transfer  it  to  another, 
must  be  strictly  pursued.  It  is  not  a  case  for  presuming  that  pub- 
lic officers  have  done  their  duty,  but  their  acts  must  be  shown, 
and  the  onus  lies  on  the  purchaser. 

"  The  recitals  in  the  deed  are  not  evidence  against  the  owner,  but 
they  must  be  proved  true.  Sharp  v.  Speir,  4  Hill,  86.  The 
statute  does  not  declare  that  the  deed  shall  be  deemed  prima  facie 
evidence  of  the  regularity  of  the  proceedings  or  the  sale,  and  hence 
these  proceedings  must  be  proved.  The  clause  that  the  pur- 
chaser shall '  hold  the  land  against  the  owner  and  all  persons 
claiming  it,'  does  not  obviate  the  necessity  of  such  proof.  The 
clause  is  based  upon  the  presumption  that  the  statutory  require- 
ments have  been  complied  with  and  are  merely  declaratory,  in 
that  event,  of  the  nature  of  the  interest  which  the  purchaser  is 
entitled  to  enjoy. 

"  In  tax  sales  there  is  a  fundamental  condition  to  their  validity 
that  there  should  have  been  a  substantial  compliance  with  the 
law  in  all  the  proceedings  of  which  the  sale  was  the  culmination. 
This  would  be  the  general  rule  in  all  cases  in  which  a  man  is  to 
be  divested  of  his  freehold  by  adversary  proceedings,  but  special 
reasons  make  it  peculiarly  applicable  to  the  case  of  tax  sales. 
Cooley,  Taxation,  324.  The  proceedings  are  ex  parte.  The 
owner  is  deprived  of  his  land.  The  price  usually  paid  is  trifling, 
and  hence  it  is  peculiarly  appropriate  that  strictness  in  observing 
/the  requirements  of  the  law  should  be  exacted.     These  general 
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rules  are  now  universally  applied  and  do  not  require  elaboration.** 
Hilton  V.  Bender^  supra, 

%  542.  The  English  Rale. — ^When  the  existence  of  any  right 
of  property,  or  of  any  right  over  property,  is  in  question,  every 
fact  which  constitutes  the  title  of  the  person  claiming  the  right, 
or  which  shows  that  he,  or  any  person  through  whom  he  claims, 
was  in  possession  of  the  property,  and  every  fact  which  constitutes 
an  exercise  of  the  right,  or  which  shows  that  its  exercise  was  dis- 
puted, or  which  is  inconsistent  with  its  existence  or  renders  its 
existence  improbable,  is  deemed  to  be  relevant.  Stephen,  Dig. 
art.  5. 

"  Mr.  Phillips  and  Mr.  Taylor  treat  this  principle  as  an  excep- 
tion to  the  rule  excluding  hearsay.  They  regard  the  statements 
contained  in  the  title  deeds  as  written  statements  made  by  persons 
not  called  as  witnesses.  I  think  the  deeds  must  be  regarded  as 
constituting  the  transactions  which  they  affect,  and  in  the  case 
supposed  in  the  text,  those  transactions  are  actually  in  issue. 
When  it  is  asserted  that  land  belongs  to  A,  what  is  meant  is,  that 
A  is  entitled  to  it  by  a  series  of  transactions  of  which  his  title- 
deeds  are  by  law  the  exclusive  evidence.  The  existence  of  the 
deeds  is  thus  the  very  fact  which  is  to  be  proved. 

"Mr.  Best  treats  the  case  as  one  of  ^derivative  evidence,'  an  ex- 
pression which  does  not  appear  to  me  f  elicitious."  See  Stephen  s 
Dig.  note  4. 

§  543.  Mississippi  Begalations. — ^Prior  to  1871  deeds  were 
made  to  the  State  as  to  individuals.  Now  a  Ust  of  the  lands 
struck  off  to  the  State  certified  under  the  hands  of  the  collector  is 
required  to  be  forwarded  to  the  auditor  and  stands  in  lieu  of  a 
deed.     §  523,  Code  1880. 

Selling  the  lands  and  striking  them  off  to  the  State  will  not  vest 
title.  The  list  of  lands  sold  to  the  State  and  certified  by  the  col- 
lector is  essential  to  vest  the  title.  Mayson  v.  JBanks^  59  Miss. 
447. 

The  failure  of  the  collector  to  make  and  certify  the  list  of  lands 
sold  to  individuals  is  immaterial.      Wolfe  v.  Murphy^  60  Aliss.  1. 

The  certificate  of  the  collector  is  good  although  his  name  be 
written  in  tlie  beginning  instead  of  at  the  end,  as  "  I,  A.  B.,  tax 
collector,  etc.,  do  hereby  certify."  And  it  is  good  if  written  by 
his  deputy,  if  this  is  done  under  his  direction  and  as  his  act 
Gihha  v.  Dortch,  62  Miss.  671. 
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An  auditor's  deed  vests  in  the  purchaser  the  title  of  the 
State,  but  is  no  evidence  of  title  in  the  State.  It  must 
he  accompanied  by  the  certified  list  of  lands  sold  to  the 
State  to  make  prima  facie  evidence  of  title.  Gamhle  v.  Witty ^  55 
Miss.  26;  Clymer  v.  Cameron^  55  Miss.  593;  Mayson  v.  Bcmka^ 
59  Miss.  447;  GMa  v.  D<yrtch,  62  Miss.  671;  F&rrill  v.  Dicker- 
8(m,  63  Miss.  210. 

A  certified  copy  of  the  list  of  lands  sold  to  the  State  for  taxes 
and  filed  with  the  auditor  is  admissible  in  evidence  in  all  cases 
where  the  original  would  be.  Gamble  v.  Witty,  55  Miss.  26.  A 
<5opy  of  only  so  much  of  the  list  as  relates  to  the  land  in  question 
is  sufficient.    French  v.  Ladd,  57  Miss.  678. 

The  book  in  the  chancery  clerk's  office  containing  the  list  of 
lands  sold  to  the  State  is  competent  evidence.  Clymer  v. 
Cameron,  55  Miss.  593.     Chalmers,  Tax  Titles,  Mississippi,  21. 

Parol  evidence  is  inadmissible  to  explain  patent  defects  {Bow- 
-era  v.  Andrews,  52  Miss.  596;  Cogbum  v.  Hxint,  54  Miss.  675; 
Brown  v.  Quice,  46  Miss.  299;  SeMen  v.  Coffee,  55  Miss.  41); 
but  is  admissible  to  identify  the  land  so  that  it  may  be  sold  for 
reimbursement  of  the  money  paid  for  the  tax  title.  Cogbv/m  v. 
Hwnt,  56  Miss.  718,  changed  by  §  490,  Code  1880.  Doode  v. 
Ma/rx,  63  Miss.  443;  lieb&r  v.  Dowli/ng,  65  Miss.  259;  Price  v. 
Ferguson,  66  Miss.  404.  It  is  admissible  to  show  that  the  sale  was 
made  on  a  proper  day,  although  differently  stated  in  the  deed. 
Hwrdie  v.  Chrismam,,  60  Miss.  675;  Brigins  v.  Chandler,  60 
Miss.  862;  Chalmers,  Tax  Titles,  Mississippi,  38. 

§  544.  Evidence  of  Title  as  Affected  by  Patents^  WlUs^ 
Oonrt  Bolls. — The  direct  and  primary  evidences  of  title  usually 
•comprise  the  originals  of  all  patents,  deeds,  wills,  court  rolls  and 
•other  records  and  documents  affecting  the  title.  But  cases  frequent- 
ly arise  in  which  the  evidence  required  upon  an  abstract  is  of  pe- 
culiar nature.  It  is  not  necessary  that  there  should  always  be 
deeds  or  wills  produced,  affecting  the  property  in  question,  during 
the  period  for  which  the  title  is  required  to  be  shown.  Posses- 
sion, of  itself,  is  a  efficient  title  when  shown  to  have  been  held 
under  the  proper  conditions  and  undisturbed  for  the  required 
number  of  years.  To  enforce  such  a  title  on  a  purchaser,  it  is 
not  sufficient  merely  to  show  possession  by  the  vendor  for  twenty 
years.  If  the  vendor  relies  on  possession  of  twenty  years  as  giv- 
ing him  a  good  title,  he  must  show  who  the  person  is  that,  but 
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for  this  possession,  would  be  the  owner  in  fee  simple  in  posses- 
sion; and  that  twenty  years'  possession  barred  his  right,  unless  the 
possession  has  extended  to  such  a  length  of  time  as  would  bar  all 
persons.  Taylor,  Titles,  53.  It  must  also  be  borne  in  mind 
that  possession  for  the  period  fixed  by  the  statute  will  bar  only 
the  party  entitled  to  the  immediate  possession.  It  will  not  operate- 
to  defeat  the  right  of  a  person  entitled  to  a  reversion  until  the 
expiration  of  time  limited  from  the  date  at  which  the  reversioner 
acquired  the  right  of  entry.  May,  Conv.  253.  A  title  may 
also  depend  upon  descent,  but  such  titles  are  always  to  be  viewed 
with  great  jealousy.  Atkinson,  Titles,  374.  "Indeed  it  is  said 
to  be  ranked  by  conveyancers  among  the  worst  titles;  and  if 
it  depends  upon  several  successive  descents,  it  is  scarcely  market- 
able." Taylor,  Titles,  61.  In  questions  of  pedigree  the  con- 
veyancer requires  the  same  proof  of  relationship,  deaths  and  in- 
testacies as  courts  of  justice.  The  object  is  to  show  that  the 
claimant  is  next  heir  to  the  person  last  seised. 

Exemplified  copies  of  the  records  of  patents,  deeds,  wills  and 
other  records  and  documents,  in  keeping  of  any  officer  of  the 
State  or  general  government,  are  secondary  evidence  of  the  high- 
est character,  and  are  usually  accepted  by  the  conveyancer  witii- 
out  question,  unless  there  is  some  special  reason  for  extraordinaiy 
caution.  To  the  admission  of  secondary  evidence  in  court,  proof 
of  the  loss  or  destruction  of  the  original  document  is  a  necessary 
preliminary;  but  in  many  instances  statutes  have  been  enacted 
making  certified  copies  of  certain  records  and  documents  admis- 
sible as  direct  evidence.  See  Ba/rton  v.  Murrain^  27  Mo.  235, 
where  it  was  held  that  an  exemplification  of  a  patent  certified  by 
the  Commissioner  of  General  Land  Office  may  be  received  in  evi- 
dence without  proof  of  loss  of  the  original.  "With  respect  to 
copies  generally,  it  is  to  be  observed  that  a  copy  of  a  copy  is  not 
evidence,  for  the  court  requires  the  best  evidence  the  nature  of 
the  thing  admits,  and  the  further  oflE  anything  lies  from  the  first 
original  truth,  the  weaker  must  be  the  evidence;  besides  there 
must  be  a  chasm  in  the  proof;  for  it  cannot  appear  that  the  first 
was  a  true  copy."  Taylor,  Titles,  136.  The  foregoing  obser- 
vation cannot  be  applied  to  copies  of  official  records,  which  are 
themselves  copies  of  the  original  documents,  where  the  law  makes 
such  records,  or  copies  thereof,  original  evidence;  but  the  general 
rule  of  evidence  as  above  stated  is  correct.  Martindale,  Abstract 
of  Title  (1890),  §  172. 
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§  545.  MisGellaneoas  Citations  of  Aatliority. — In  the  exe- 
ention  of  a  power  to  sell  lands  for  taxes,  evidence  of  a  strict  com- 
pliance with  all  the  material  requirements  of  the  statute  is  re- 
quired, muer  V.  Worth,  58  N.  Y.  627;  Thatcher  v.  Powell,  10 
U.  S.  6  Wheat.  119,  5  L.  ed.  221;  JSonkendorf  v.  Taylor,  29  U. 
S.  4  Pet.  349,  7  L.  ed.  882;  Clarke  v.  StricUand,  2  Curt.  C.  C. 
439;  Miner  v.  McLean,  4  McLean,  138;  Moore  v.  Brovm,  52  U. 
S.  11  How.  414,  13  L.  ed.  751;  Park^  v.  Overman,  59  U.  S. 
18  How.  137,  15  L.  ed.  318,  reversing  Hempst.  692;  Ogden  v. 
Harrington,  6  McLean,  418;  Bush  v.  WiUiama,  1  Cooke,  360; 
Washington  v.  Pratt,  21  U.  S.  8  Wheat.  681,  5  L.  ed.  714; 
Mason  v.  Pearson,  50  U.  S.  9  How.  248,  13  L.  ed.  125;  Thomp- 
son V.  Cai-roll,  63  U.  S.  22  How.  422, 16  L.  ed.  387;  BradZay  v. 
Conner,  5  Cranch,  C.  C.  615;  Harvey  v.  Tyler,  69  U.  S.  2  Wall. 
329,  17  L.  ed.  872;  Denike  v.  Rourke,  3  Biss.  39;  Walker  v. 
Moore,  2  Dill.  256;  Harkness  v.  Board  of  Puhlic  Works,  1 
McArth.  121;  LeRoy  v.  Beeves,  5  Sawy.  102;  Gould  v.  Day,  94 
U.  8.  405,  24  L.  ed.  232. 

Treasurer's  deed  for  land  sold  for  taxes  in  Iowa  is  evidence  of 
the  sale,  and  that  it  was  made  at  the  proper  time  and  in  the  proper 
manner.     CaUanaii  v.  Hurley,  93  U.  S.  387,  23  L.  ed.  931. 

Strict  execution,  when  necessary.  Waldron  v.  Chasteney,  2 
Blatchf .  62;  Pule  v.  Parker,  1  Cooke,  365;  Warjier  v.  Howell,  3 
Wash.  C.  C.  12;  Segee  v.  Thomas,  3  Blatchf.  11;  Piatt  v.  M'Cul- 
lough,  1  McLean,  69,  82;  Bright  v.  Boyd,  1  Story,  C.  C.  487. 

To  the  due  execution  of  a  power,  there  must  be  a  substantial 
compliance  with  every  condition  required  to  precede  or  accompany 
its  exercise.  Allen  v.  De  Witt,  3  N.  Y.  276;  Cleveland  v.  Boerum^ 
27  Barb.  252,  23  Barb.  201. 

When  the  consent  of  third  persons  is  required  to  the  execution 
of  a  power,  that  consent  mi^st  be  strictly  complied  with.  If  the 
person  whose  consent  is  necessary  dies  before  the  execution  of  the 
power  without  having  assented,  the  power  is  gone;  so  the  death 
of  one,  where  the  consent  of  several  is  required.  Barher  v.  Cary, 
11  N.  Y.  397. 

Where  a  judicial  authority,  not  a  mere  private  confidence,  ift 
conferred  upon  a  number,  though  it  be  not  expressly  provided 
that  a  majority  may  decide,  if  all  meet  and  confer,  the  decisions 
of  a  majority  is  binding,  and  this  though  the  minority  expressly 
dissent.  Green  v.  Miller^  6  Johns.  39;  Spicer  v.  Slade,  9  Johns. 
359;  Mclmroy  v.  Benedict,  11  Johns.  402;  ^  parte  Rogers,  7 
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Cow.  526;  McCoy  v.  Curtice^  9  "Wend.  17;   PeopU  v.   Queens 
County  Suprs.  1   Hill,  195;    Perry  v.   Tyne?i,  22   Barb.  137 
Sprague  v.  Bailey^  19  Pick.  436;  Jones  v.  Andover^  9  Pick.  146 
Corn,  V.  Ips^vich^  2  Pick.  70;  Phippen  v.  Stickney^  3  Met.  384 
Damon  v.  Granhy^  2  Pick.  345. 

The  statutory  presumption  of  the  validity  of  a  title,  fonnded 
upon  the  comptroller's  deed  of  lands  sold  for  taxes,  may  be  met 
and  overthrown  by  evidence  of  any  irregularity  in  the  proceed- 
ings.    Johnson  V.  Elwood^  53  N.  Y.  431. 

Cases  from  Pennsylvania  have  been  cited  holding  that  a  defect- 
ive tax  title  is  good  as  against  a  mere  stranger  and  intmder.  This 
doctrine  in  that  State  may  have  had  its  origin  in  the  fact  that 
from  the  peculiar  condition  of  the  local  law  it  had  become  impos- 
i)ible  for  purchasers  on  tax  sales  made  prior  to  1815,  to  establish 
their  title,  and  in  the  desire  to  protect  persons  holding  tax  titles 
valid  in  fact,  but  which  they  could  not  support  by  evidence. 
Shearer  v.  Woodbum^  10  Pa.  512. 

'  The  law  presumes  a  deed  to  have  been  delivered  at  the  time  it 
bears  date.  Cutis  v.  York  Mfg.  Co.  18  Me.  190;  Harrison  v. 
PhiUips  Academy^  12  Mass.  456;  Deininger  v.  McConnd^  41  HL 
228;  Meech  v.  Foioler,  14  Ark.  29;  Raines  v.  Walker^  77  Va.  92; 
Ellsworth  V.  Central  R.  Co.  34  N.  J.  L.  93. 

It  is  elementary  law  that  the  delivery  of  a  deed  is  as  indispensable 
as  the  seal  or  signature  of  the  grantor.  Without  this  act  on  the  part 
of  the  grantor,  by  which  he  makes  known  his  final  determination  to 
consummate  the  conveyance,  all  the  preceding  formalities  are  impo- 
tent to  impart  validity  to  it  as  a  solemn  instrument  of  title.  No 
formulary  of  words  or  acts  is  prescribed  as  essential  to  render  an  in- 
strument the  deed  of  a  person  sealing  it.  It  may  be  done  by  acts 
or  words,  or  by  both,  by  the  grantor  himself  or  by  another  by  the 
grantor's  authority,  precedent  or  assent  subsequent,  with  the  in- 
tention thereby  to  give  effect  to  it  as  his  deed;  to  the  grantee  per- 
sonally, to  another  authorized  by  the  grantee  to  accept  it,  or  to  a 
stranger  with  a  subsequent  ratification,  although  it  do  not  reach 
the  grantee  until  after  the  death  of  the  grantor.  Broxon  v. 
Brown,  66  Me.  316. 

Parol  evidence  in  order  to  sustain  a  tax  title,  in  the  absence  of 
affidavits  required  by  law,  to  prove  publication  and  posting  of 
notice,  must  show  that  such  affidavits  did,  upon  their  faces,  state 
the  facts  required  by  statute  to  be  stated  therein,  showing  that 
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they  were  published  and  posted  as  required  by  law.    HUea  v. 
Gate,  75  Wis.  91. 

The  burden  of  proving  that  a  sale  by  which  a  tax  title  was 
acquired  was  founded  upon  irregular  taxes  is  upon  the  party 
Affirming  it.     People  v.  Turner,  117  N.  Y.  227. 

Payment  of  taxes  on  the  whole  tract  by  a  tenant  in  common  of 
An  undivided  half,  in  the  actual  possession  of  the  whole,  does  not 
tend  to  prove  the  bona  fides  of  a  deed  to  him' of  his  co-tenant. 
Traversa  v.  TaU,  82  Cal.  170. 

A  tax  deed  executed  by  the  proper  officer  to  a  mortgagee  of 
lands  is  admissible  in  evidence  to  show  payment  of  the  taxes  by 
the  latter.     Robinson  v.  Suiter,  85  Ga.  875. 

Proof  that  the  affidavits  of  publication  and  posting  of  notice  of 
tax  sale  cannot  be  found  in  the  clerk's  office,  where  the  law 
requires  them  to  be  filed,  overcomes  the  presumption  of  fact 
raised  by  a  tax  deed  in  due  form  as  to  the  regularity  of  the  tax 
proceedings.     Ililes  v.  Gate,  75  Wis.  91. 

Proof  of  the  payment  of  taxes  is  admissible  on  the  question  of 
ownership  of  land  by  adverse  possession.  Wren  v.  Parlcer^  6  L. 
E.  A.  80,  57  Conn.  529. 

In  an  action  to  determine  the  title  to  realty,  claimed  under  a  tax 
deed,  evidence  is  admissible  that  the  assessment  claimed  to  have 
been  made  was  void  in  that  the  property  had  been  assessed  with 
other  property  not  owned  by  the  defendant,  and  the  value  of  all 
of  the  property  fixed  at  a  gross  sum.     Strode  v.  Wcbsher,  17  Or.  50. 

A  tax  title  cannot  be  established  except  by  showing  compliance 
with  all  the  preliminaries  to  the  issue  of  a  tax  deed;  but  when  a 
tax  deed  is  followed  by  evidence  of  actual  possession,  it  is  admis- 
sible without  such  proof,  as  evidence  of  claim  and  color  of  title. 
Todd  V.  Kauffraan  (D.  C.)  19  Wash.  L.  Kep.  101. 

Where  a  tax  deed  is  proved  only  by  a  supposed  record  copy 
found  in  the  office  of  the  register  and  the  copy  purports  to  show 
that  the  deed  was  acknowledged  before  a  probate  judge,  but  does 
not  show  that  such  judge  ever  attached  the  seal  of  his  office  to 
the  acknowledgment,  and  there  is  no  evidence  that  the  seal  was 
«ver  attached,  the  proof  of  the  existence  of  the  tax  deed  is  insuf- 
ficient.    KeUey  v.  McBlain,  42  Kan.  764. 
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§  546.  Preliminary  Consideration, 

547.  Vietos  of  Judge  Thompson. 

548.  Sullivan  v.  Kuykendall, 

§  546.  Preliminary  Consideration. — ^Evidence  of  a  conversa^ 
tion  by  telephone  between  plaintiff  and  a  person  supposed  to  be 
at  defendant's  office  is  inadmissible  against  the  defendant,  where- 
there  is  no  proof  as  to  who  the  person  was.  Oberma/an  Brew, 
Co,  V.  Adams^  35  HI.  App.  540. 

In  response  to  a  telephone  inquiry  of  a  railroad  office  as  to 
whetlier  livestock  shipped  on  that  road  has  arrived,  an  answer  by 
telephone  may  be  proved  against  the  company  as  being  prima 
facie  an  answer  by  its  agents.  Rock  Idand  cfe  P,  R,  Co,  v.  PoU 
ter,  36  111.  App.  590. 

A  telephone  company  is  a  common  carrier  and  has  no  right  to- 
discriminate  in  granting  licenses  for  the  use  of  telephone  instru- 
ments. State  V.  DdoAJoa/re  <&  A,  Tdeg,  &  Tdeph,  Co.  (C.  O.  D. 
Del.)  10  Ky.  &  Corp.  L,  J.  123. 

Sanb.  &  B.  (Wis.)  Ann.  Stat.  §  1778,  authorizing  a  telegraph 
company  to  construct  and  maintain  its  lines,  with  all  necessary 
appurtenances,  along  a  public  highway,  includes  telephone  com- 
panies, although  such  companies  are  not  specifically  mentioned 
therein.     R6be7*t8  v.  Wisconsin  Telephone  Co.  77  Wis.  589. 

A.  telephone  company  is  not  liable  for  personal  injuries  result- 
ing from  a  colli.>;on  with  a  telephone  pole,  in  consequence  of  the 
horse  driven  by  the  person  injured  becoming  frightened  and 
unmanageable,  where  the  poles  set  within  the  limits  of  the  high- 
way could  not  have  been  placed  nearer  the  fence  without  the 
cross-arms  encroaching  upon  private  property,  and  they  were  set 
with  due  care  and  in  such  a  position  as  not  to  obstruct  or  incom- 
mode the  public  use  of  the  highway.     Ihid. 

A  francliise  granted  to  a  telephone  company,  of  constructing 
and  operatmg  its  lines  along  and  upon  streets,  is  subordinate  to 
the  rights  of  the  public  in  the  street  for  the  purpose  of  travel. 
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Oiiicinnati  Inclined  P.  JS.  Co.  v.  City  dk  S.  Tehg,  Asao,  12  L. 
K.  A.  534,  48  Ohio  St.  1,  46  Am.  &  Eng.  K  Cas.  588. 

A  corporation  organized  nnder  an  Act  to  incorporate  and  regu- 
late telegraph  companies  may  operate  and  condemn  a  route  for  a 
telephone  line.  State  v.  Central  N.  J,  Telephone  Co.  (N.  J.)  11 
L.  K.  A.  6o  !• 

Where  a  wire  of  a  telephone  company  fell,  by  reason  of  the 
<5ompany'8  negligence,  upon  the  trolley  wire  of  an  electric  railway 
company,  over  which  was  no  guard  wire,  both  companies  are 
liable  for  the  value  of  a  horse  killed  by  coming  in  contact  with 
the  fallen  telephone  wire.  Electric  li.  Co,  v.  S/ielton,  89  Tenn. 
423,  46  Am.  &  Eng.  E.  Gas.  206. 

Disturbance  of  a  telephone  system  previously  established,  the 
poles  and  wires  of  which  are  upon  the  streets,  by  the  introduction 
of  electro-motive  power  upon  a  street  railway,  entitles  the  tele- 
phone company  to  no  remedy  except  to  readjust  its  methods  to 
meet  the  new  conditions.  Cinci7inati  Inclined  P.  R.  Co.  v.  City 
<bS.  Tel^.  Ahho.  supra.  See  also  Cumherland  Teleph.  cfe  Teletj. 
Co.  V.  United  Elect  Ac  R.  Co.  (Tenn.)  12  L.  E.  A.  544. 

Interference  with  the  ground  circuit  of  a  telephone  system  by 
the  subsequent  introduction  of  the  "single  trolley  system"  of 
electric  street  railways,  of  which  the  ground  also  is  a  constituent 
part,  interferes  with  no  vested  right  of  the  telephone  company, 
and  gives  it  no  right  of  action.     Ihid. 

A  new  question  in  what  we  might  t^rm  the  yet  unsettled  Law 
of  Telephones  was  recently  determined  in  the  circuit  court  of 
St.  Louis.  The  American  Union  Telegraph  Company  having 
been  unable  to  obtain  from  the  Bell  Telephone  Company  tlie 
privilege  of  an  instrument  in  its  office  applied  to  the  court  for 
a  mandamus  to  compel  the  company  to  accede  to  its  request. 
After  argument  the  court  overruled  the  motion  to  quash  the 
alternative  writ.  Thayer,  ./".,  who  delivered  the  judgment,  held 
that  the  principles  of  law  applicable  to  railroad  companies  and 
other  common  carriers  unquestionably  applied  to  telegraph  and 
telephone  companies.  Having  established  their  lines  and  adopted 
a  unifonn  mode  of  serving  the  public  consistent  with  their 
chartered  powers,  they  must  treat  all  persons  similarly  situated 
with  respect  to  those  lines  alike,  and  without  unjust  discrimina- 
tion. It  is  not  for  them  to  select  whom  they  will  serve,  or  impose 
conditions  of  service  on  one  class  of  customers  that  do  not  apply 
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ecjufilly  to  all  persons  occupying  the  same  relative  position  toward 
the  company.  It  was  conceded  by  the  court  that  if  the  respond- 
ent had  contented  itself  with  erecting  its  lines  and  establishing  its- 
affairs  at  certain  designated  points,  and  had  stationed  its  own 
agents  at  such  offices  to  receive  and  transmit  messages,  as  is  usual 
with  telegraph  companies,  it  could  not  have  been  compelled,  at 
the  re(j[uest  of  any  private  person  or  corporation,  to  place  instru- 
ments in  private  offices  or  residences,  and  establish  private  stations 
for  the  use  of  particular  individuals  or  corporations.  If  it  had 
elected  to  use  its  franchise  in  the  manner  last  indicated,  its  duty 
to  the  public  would  have  compelled  it  to  receive  and  transmit 
such  messages  as  were  tendered  at  its  own  offices  to  its  own  agents^ 
without  discrimination  as  to  persons  or  as  to  the  price  charged 
for  such  service.  And  it  could  not  have  been  compelled  to  assume 
other  obligations  or  render  other  service  to  the  public.  "  But  if 
it  erects  its  main  line  along  a  certain  street  or  streets,"  said  the 
court,  "under  a  power  granted  in  its  charter  to  use  public  high- 
ways for  that  purpose,  and  under  a  charter  granting  it  the  power 
to  condemn  land  for  the  construction  of  a  teleplione  line;  and  if 
it  elect  to  serve  the  public  by  furnishing  instruments  to  residents 
along  such  line  for  private  use,  and  by  making  connections 
between  such  instruments  and  its  main  lines;  above  all,  if  it  holds 
itself  out  to  the  public  as  prepared  to  furnish  such  instruments 
and  make  such  connections  for  all  who  may  apply,  then  I  should 
say  that  its  duty  to  the  public  compels  it  to  treat  all  residents 
along  such  line  with  absolute  impartiality.  It  cannot  grant  sudi 
facilities  or  render  such  service  to  one  citizen  or  corporation  and 
refuse  like  privileges  to  his  next  door  neighbor.  The  charter  of 
the  respondent  was  not  granted  for  any  such  purpose,  nor  does  it 
confer  upon  the  corporation  any  such  power  to  discriminate  among 
its  customers.  According  to  the  averments  of  the  petition,  the 
respondent  had  adopted  the  mode  of  transacting  business  with 
the  city  of  St.  Louis  last  above  indicated.  Instead  of  maintaining^ 
offices  in  charge  of  its  own  agents  for  the  reception  and  transnus- 
sion  of  messages  at  certain  designated  points,  it  supplies  instru- 
ments to  residences,  offices  and  hotels  contiguous  to  its  main  line, 
and  makes  all  proper  connections  with  such  main  line  at  uniform 
rates,  and  holds  itself  out  to  the  world  as  prepared  to  supply  all 
persons  witli  such  facilities  for  communication  who  reside  or 
occupy  offices  contiguous  to  its  established  lines.  Such  being  th^ 
established  mode  of  transacting  business  adopted  by  the  respond- 


TELEPiiO^K.  1295 

ent,  according  to  the  averments  of  the  bill,  it  follows,  from  tlie 
principles  above  stated,  that  in  refusing  to  grant  to  the  relator 
such  facilities  as  it  affords  to  other  customers  it  has  violated  an 
imperative  public  duty  imposed  upon  it  by  law."  10  Cent.  L.  J* 
438. 

§  547.  Yiews  of  Judge  Thompson.  A  recent  case  decides  that 
it  is  not  necessary  to  introduce  positive  and  direct  evidence  that 
the  parties  sought  to  be  charged  sent  a  certain  communication 
over  a  telephone  wire.  Globe  PHnt.  Co,  v.  Stahlj  23  Mo.  App* 
451. 

Thompson,  J,^  in  delivering  the  unanimous  opinion  of  the  court 
in  the  above  entitled  case  makes  use  of  the  following  sugges-- 
tive  language:  "The  sole  question  which  arises  upon  the  rec- 
ord is,  whether  the  court  erred  in  admitting  evidence  of  a  conver- 
sation had  through  a  telephone  between  the  plaintiil's  bookkeeper 
and  a  person  who  answered  to  the  defendant's  name.  The  book- 
keeper testified  that  he  '  called  up  by  telephone  to  the  general 
oflSce  of  the  Bell  Telephone  Company  for  defendant's  number^ 
and  was,  by  the  central  office,  connected  therewith;  that  the  list 
of  the  telephone  company  showed  that  the  defendant  had  two 
telephones,  one  at  his  undertaking  establishment  on  Franklin  Ave- 
nue, in  the  city  of  St.  Louis,  and  another  at  his  livery  stable  on 
Olive  Street;  that  witness  was  not  certain  which  number  he 
called,  but  that  his  best  recollection  was  that  it  was  the  Olive 
Street  number;  that  there  was  an  answer  from  the  defendant's 
number  to  the  telephone  call;  that  he  (the  witness)  did  not  know 
whose  voice  it  was,  and  does  not  now  know;  that  the  witness  did 
not  know  the  defendant's  voice,  and  did  not  know  the  defendant^ 
but  that  he  asked,  through  the  telephone,  if  that  was  Stahl  (the 
defendant),  and  the  answer  was  *Yes.'  The  witness  was  then 
asked  to  give  the  conversation  then  had  through  the  telephone 
with  the  party  answering  the  call.  In  response  to  this  question  the 
witness  testified,  against  tlie  objection  of  the  defendant,  that  he 
asked  why  defendant  did  not  pay  tlie  bill  for  which  this  suit  was 
brought,  and  that  the  party  answering  said,  *A11  right;  I  will 
attend  to  the  matter  about  the  first  of  the  month.'  A  previous 
witness  had  testified  for  the  plaintiff  to  a  conversation  through  the 
telephone  in  a  similar  manner  witli  the  defendant,  whose  voice 
the  former  witness  identified. 

"  We  are  of  the  opinion  that  the  court  correctly  ruled  that  the 
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testimony  was  admissible.  We  should  have  no  difficulty  in  so 
holding  upon  principle,  but  we  find  on  examination  of  the  books 
several  decisions  upon  analogous  rules  touching  the  admissibility 
of  evidence.  It  is  said  by  a  recent  writer  of  reputation:  'Evi- 
dence that  a  person  making  a  tender,  found  at  the  place  of  busi- 
ness of  the  other  party  a  person  answering  to  the  name,  who  said 
he  was  the  man  and  admitted  the  contract  to  be  his,  but  refused 
to  pay  the  money,  is  competent  to  go  to  the  jury  upon  the  ques- 
tion of  identity,  and  sufficient  to  uphold  a  verdict.'  Abbott,  Trial 
Evidence,  316.  It  has  been  held  in  Massachusetts  that  a  letter 
received  through  the  postoffice,  purporting  to  be  written  in  reply 
to  a  letter  sent  to  the  person  by  whom  it  purports  to  be  signed,  is 
admissible  witliout  proof  of  the  handwriting,  thougli  the  question 
was  not  deemed  important  and  was  not  much  considered,  Con- 
necticut  v.  Bradish^  14  Mass.  296.  In  Pennsylvania  the  plaintifPs 
attorney  was  permitted  to  testify  that  a  person  unknown  to  the 
witness  had  introduced  himself  to  the  witness,  representing  him- 
self as  the  defendant,  and  promising  to  pay  tlie  debt  sued  on,  and 
this,  without  other  evidence  of  the  identity  of  the  person  who  so 
introduced  himself  and  promised.  In  a  case  in  the  superior  court 
of  New  York  City,  evidence  that,  on  two  or  three  occasions  when 
the  witness  first  called  at  tlie  place  of  business  of  the  defendant's 
testator,  witness  was  told  that  the  testator  was  out  of  town  and 
that  there  was  no  one  to  represent  him,  and  that  subsequently  the 
witness  found  there  a  person  answering  to  the  name  of  the  defend- 
ant's testator,  who  said  that  he  was  the  man  and  admitted  the  con- 
tract sued  on  to  be  his,  but  refused  to  pay  the  money  due  there- 
on, was  held  competent  to  go  to  the  jury  on  the  question  of  his 
identity  and  sufficient  to  upliold  a  verdict  for  the  plaintiff,  in  the 
absence  of  any  evidence  tending  to  raise  a  suspicion  of  mistake 
or  collusion.     Howard  v.  Holhrooky  9  Bosw.  237. 

"  Several  analogous  English  cases  are  also  found. 

"  Thus,  where  a  witness,  called  to  prove  the  defendant's  hand- 
writing, had  corresponded  with  a  person  bearing  his  name,  who 
dated  his  letters  from  Plymouth  Dock,  where  the  defendant  re- 
sided, and  where  it  appeared  that  no  other  person  of  the  same 
name  lived,  this  evidence  of  the  defendant's  identity  was  held  suf- 
licient.     Ilarnngion  v.  Fry^  Eyl.  &  M.  90. 

"In  like  manner  it  was  held  by  Lord  Kenyon  at  nmj>rtW 
that  if  a  letter  be  sent  to  a  particular  person,  and  an  answer  be 
received  in  due  course,  the  fair  presumption  is  that  the  answer 
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was  written  by  the  person  addressed  in  the  letter,  and  according- 
ly he  ruled  that  a  witness  who  had  so  written  such  a  letter  and 
received  such  an  answer,  might  be  examined  as  to  the  genuineness  of 
Another  paper,  for  the  purpose  of  showing  whether  it  was  or  was 
not  written  by  the  person  with  whom  he  had  this  correspondence. 
Carey  v.  PiU^  Peake,  Add.  Cas.  130. 

"  In  an  action  for  damages  for  a  negligent  injury  in  navigation 
it  was  objected  that  the  evidence  did  not  show  that  the  defend- 
ant was  the  pilot  in  charge  of  the  vessel,  whereupon  the  plaintiff 
called  out  in  open  court,  'Mr.  Henderson'  (the  name  of  the  de- 
fendant), and  a  man  in  court  answered,  *Here;  I  am  the  pilot.'  A 
witness  then  testified  that  the  man  who  had  so  answered  was  at 
the  time  acting  as  pilot.  It  was  held,  reversing  an  order  direct- 
ing a  nonsuit,  that  this  was  suflScient  evidence  of  identity  to  go  to 
the  jury.    Smith  v.  Henderson^  9  Mees.  &  W.  798. 

"  In  another  case  a  witness  had  stated  that  he  had  introduced 
a  person  of  the  name  of  the  defendant  to  the  plaintiff  as  a  cus- 
tomer, and  that  he  saw  him  write  a  letter,  which  was  produced, 
and  which  established  the  plaintiff's  claim;  but  the  witness  had 
not  seen  the  person  since,  and  did  not  know  that  he  was  the  de- 
fendant. It  was  held  that  this  evidence  was  admissible,  and  was 
€uflScient  to  support  a  verdict  for  the  plaintiff.  Sewell  v.  Evans^ 
4  Q.  B.  626. 

"In  an  action  against  an  alleged  acceptor  of  a  bill  of  exchange, 
the  only  evidence  of  his  acceptance  was  the  testimony  of  a  bank 
•clerk  to  the  effect  that  two  years  before  he  saw  a  person  of  the 
defendant's  name  sign  his  name  in  a  book;  that  he  had  never  seen 
him  since,  but  that  he  thought  that  the  handwriting  was  the 
same,  and  had  since  seen  checks  bearing  the  same  signature.  It 
was  held  that  this  evidence  was  admissible.  Ha/rrmgton  v.  Fry^ 
Kyi.  &  M.  90. 

"In  a  similar  action  against  the  alleged  acceptor  of  a  bill  of  ex- 
change, it  appeared  that  the  bill  had  been  sent  by  mail  for  accept- 
ance, directed  to  'Charles  Baner  Crawford,  East  India  House,' 
And  that  it  had  been  returned  accepted,  'C.  B.  Crawford.'  A 
witness  testified  that  the  signature  to  this  acceptance  was  the 
signature  of  Charles  Banner  Crawford,  who  was  formerly  a  clerk 
in  the  East  India  House,  but  the  witness  did  not  know  whether 
that  Mr.  Crawford  was  the  defendant.  It  was  held  that  this  was 
sufficient  evidence  of  identity,  at  least  in  the  absence  of  an  affi 
82 
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davit  to  Bhow  that  the  defendant  was  not  the  same  person. 
Oreenakidds  v.  Crcmford^  9  Mees.  &  W.  314. 

"A  person  examining  the  directory  of  any  city  will  see  that 
there  are  many  persons  who  possess  the  same  christian  and  sur- 
name, but  such  circumstances  have  not  operated  to  do  away 
with  the  familiar  rule,  acted  upon  in  Missouri,  and  so  f ar  a& 
we  have  been  able  to  ascertain,  in  all  other  jurisdictions,  that  I'len- 
tity  of  name  is  prima  facie  evidence  of  identity  of  person.  Flowr- 
noy  V.  Wardm,  17  Mo.  435;  GiM  v.  Watson^  18  Mo.  274;  StaU  v. 
Moore,  61  Mo.  279." 

§  548.  SulliTan  y.  Kuykendall. — The  only  decision  to  which 
we  can  now  refer,  where  the  instrument  of  communication 
was  a  telephone,  is  that  of  the  Court  of  Appeals  of  Kentucky,  in 
the  case  of  Sullivan  v.  KuykendaU^  82  Ky.  483,  24  Am.  L.  Reg. 
442.  In  that  case.  A,  desiring  to  communicate  with  B,  applied 
to  the  telephone  operator  to  call  B.  The  operator  thereupon 
held  what  purported  to  be  a  conversation  with  B,  repeating  the 
supposed  communication  of  B  to  A,  as  it  came  Oiver  the  wire. 
It  was  held,  in  an  action  between  A  and  B,  that  A  might  prove, 
by  himself  and  others,  what  the  operator  had  reported  to  him  as 
coming  from  B,  the  operator  himself  having  been  called  as  a 
witness  and  not  remembering  the  conversation. 

AU  these  decisions  proceed  upon  the  principle  that  those  evi- 
dentiary matters  upon  which  men  are  compelled  to  act  in  tlie 
ordinary  affairs  of  life  and  in  the  usual  transactions  of  business 
ought  to  be  allowed  to  go  to  the  jury  in  cases  where  they  become 
material  to  the  issues  on  trial.  The  telephone,  although  a  very  re- 
cent invention,  has  come  into  such  common  use  that,  we  think, 
as  the  learned  judge  of  the  circuit  court  is  reported  to  have  rea- 
soned, that  the  courts  may  properly  take  judicial  notice  of  the 
general  manner  and  extent  to  which  it  is  made  use  of  by  the 
business  community.  No  doubt  very  many  important  business 
transactions  are  every  day  made  by  telephonic  conmiunications  of 
precisely  the  same  character  as  tiiat  which  the  witness  was  al- 
lowed to  testify  in  this  case.  A  person  is  called  up  by  one  desir- 
ing to  communicate  with  him  by  means  of  a  connection  of  their 
respective  wires  through  what  is  known  as  the  central  office.  A 
conversation  ensues.  It  may  be  relative  to  the  most  important 
matters  of  business.  It  may  involve  a  contract  for  the  sale  of 
bonds  and  stocks,  instructions  from  a  principd  to  his  agent  touch- 
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ing  important  transactions,  or  the  acknowledgment  of  a  debt  dne 
and  a  promise  to  pay  the  same.  The  use  of  this  instrument  facil- 
itates business  to  such  an  extent  tliat  it  would  be  very  prejudicial 
to  the  interests  of  the  business  community,  if  the  courts  were  to 
liold  that  business  men  are  not  entitled  to  act  upon  the  faith  of 
being  able  to  give  in  evidence  to  juries  replies  which  they  receive 
to  communications  made  by  them  to  persons  at  their  usual  places 
of  business  in  this  way. 

Commenting  on  the  case  of  Wolfe  v.  Missouri  Pac.  R.  Co, 
3  L.  R.  A.  539,  97  Mo.  473,  the  editor  of  the  New  York  Law 
Journal  says:  "We  have  always  felt  doubtful  as  to  whether 
the  court  did  not  go  a  little  too  far  in  this  case.  It  is  evi- 
dent that  a  clerk  in  an  ordinary  shop,  in  apparent  charge  there- 
of, has  a  somewhat  different  authority  to  speak  for  his  employer 
than  an  unknown  person  speaking  over  a  telephone.  In  each 
case  it  is  a  question  of  presumptive  evidence,  but  the  presumption 
is  very  much  stronger  in  the  case  of  the  clerk  in  the  store  than 
of  the  speaker  over  the  telephone.  The  question  as  to  where  is 
the  clerk  is  absolutely  determined;  as  to  where  is  the  speaker 
over  the  telephone  is  only  a  matter  of  very  great  probability.  On 
the  second  point,  that  an  identification  of  the  voice  of  the  speaker 
through  the  telephone  is  not  necessary  to  make  his  declarations 
admissible,  we  think  the  court  went  to  a  very  great  extreme,  and 
we  doubt  whether  this  ruling  should  be  followed." 

The  telephone  company  is  a  common  carrier,  and  as  such  is  re- 
quired to  serve  all,  so  far  as  it  is  able  to  do  so,  with  substantial 
impartiality.     Cent/ral  Union  Telejph.  Co.  v.  State^  106  Ind.  1. 

These  legal  relations  of  common  carriers  to  the  general  public 
were  held  to  be  applicable  to  the  telephone  companies  engaged  in 
a  general  telephone  business,  by  the  case  of  State  v.  Nebraska 
Tdeph.  Co,  17  Neb.  126 ;  Central  Union  Telejph.  Co.  v.  State^  106 
Ind.  1. 

Any  contract  made  by  one  engaged  in  business  impressed  with 
a  public  character,  by  which  undue  discrimination  is  made  in 
favor  of  the  covenantee,  is  void.  It  matters  not  that  the  business  i& 
done  with  inventions  patented  under  federal  laws  securing  monop- 
oly therein  to  their  owners.  Greenhood,  Pub.  Pol.  rule,  538, 
p.  529,  Kule  1,  p.  636 ;  Chesapeake  dk  P.  TelepK.  Co.  v.  BaUimoi'e 
<6  0.  Teleg.  Co.  66  Md.  399,  6  Cent.  Kep.  474. 

The  telegraph  and  telephone  are  pubKc  vehicles  of  intelligence; 
and  they  who  own  or  control  them  cannot  refuse  to  perform  im- 
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partially  the  functions  they  have  assumed  to  discharge;  they  have 
no  power  to  discriminate,  and  while  ready  to  serve  some  refuse 
to  serve  others ;  but  they  must  serve  all  alike,  upon  compliance 
with  their  reasonable  rules  and  regulations.  CJiesapeake  <&  P. 
Teleph.  Co.  v.  Baltimore  dk  0.  Teleg.  Co.  66  Md.  399,  6  Cent. 
Rep.  472. 

As  to  telephone  service  and  the  rights  of  the  company,  see 
Am.  Bell  Teleph.  Co.  v.  Cuihmxjm  Tdeph.  <&  Service  Co.  1  L.  E. 
A.  799,  note. 

All  the  instruments  and  appliances  used  by  a  telephone  com- 
pany m  the  prosecution  of  its  business  are,  in  legal  contemplation, 
devoted  to  a  public  use.  St<ite  v.  Nebraska  Teleph.  Co.  17  Neb. 
126;  Missouri  y.BeU  Teleph.  Co.  23  Fed.  Rep.  539;  StcUe  v.  Beil 
Teleph.  Co.  36  Ohio  St.  296 ;  Am.  Bapia  Tdeg.  Co.  v.  Conn. 
Teleph.  Co.  49  Conn.  352, 44  Am.  Rep.  237,  and  mte ;  HockeUY. 
SUUe,  105  Ind.  250. 
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USURY. 

§  549.    Views  of  Justice  Tyler. 

550.  Of  the  Maseachiieeite  Supreme  Court. 

551.  Miscellaneous  Authorities, 

§  549.  Views  of  Justice  Tyler. — Evidence  in  its  relations  to 
those  transactions  alleged  to  be  usurious,  is  governed  largely  by  the 
same  consideration  that  would  suggest  themselves  in  other  cases. 
Mr.  Tyler,  in  his  valuable  work  on  Usury,  at  page  468,  outlines  the 
prevailing  view. 

It  must  be  remembered  that,  upon  the  issue  of  usury,  presump- 
tions, as  in  ordinary  actions,  are  not  to  be  indulged.  In  fact,  the 
presumption  is  always  in  favor  of  the  innocence  of  the  party  and 
the  legality  of  the  transaction,  and  hence  the  evidence  of  usury 
must  be  clear  and  convincing  before  the  allegation  can  be  sus- 
tained. 

It  has  always  been  previously  shown  that  usury  must  be  proved 
substantially  as  it  is  averred  in  the  pleading,  and  it  must  be 
proved  to  have  been  received  from  the  person  named  in  the  in- 
formation as  having  paid  it  or  from  his  agent.  Swinney  v.  State^ 
14  Ind.  315.  And  the  information  must  aver,  and  the  prosecu- 
tion must  prove  a  corrupt  or  usurious  intent.  Block  v.  State^  14 
Ind.  425. 

The  courts  of  New  Jersey  have  held  that  when  usury  is  relied 
on  as  a  defense  to  a  contract  or  other  instrument,  it  is  not  enough 
that  the  relation  of  the  witnesses  to  each  other,  and  the  circum- 
stances shown  by  them,  render  it  highly  probable  that  the 
transaction  was  usurious;  and  that  the  usury  must  be  proved,  not 
left  to  conjecture.  Nor  will  it  avail  the  defendant  that  the  case 
makes  out  usury,  if  it  is  not  the  case  made  by  the  answer.  The 
corrupt  agreement  must  be  distinctly  set  up  and  proved,  as  alleged. 
New  Jersey  P.  J.  Co.  v.  Turner^  14  N.  J.  Eq.  326. 

§  550.  Of  the  Massachusetts  Supreme  Court. — The  Supreme 
Judicial  Court  of  Massachusetts  has  held  that,  where  more  than 
six  per  cent  interest  was  paid  on  a  promissory  note,  made  in  that 
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State,  and  not  appearing  on  its  face  to  be  payable  elsewhere,  evi- 
dence was  inadmissible,  in  an  action  to  recover  back  the  usurious 
interest,  that  the  note  and  a  promise  made  at  the  same  time  to 
pay  more  than  six  per  cent  interest  were  in  pursuance  of  an  oral 
agreement  previously  made  in  another  State,  where  the  rate  on 
interest  paid  was  the  lawful  rate.  HoUenbeck  v.  Skutts^  1  Gray, 
431.  It  may  be  stated  that  it  is  competent  for  a  party  to  show  an 
agreement  by  parol  to  pay  an  additional  sum  at  some  future  day, 
as  interest  on  a  note  or  bond  on  which  the  lawful  interest  is  re- 
served, and  such  proof  will  render  the  transaction  usurious.  And 
if  diflferent  instniments  are  given,  they  may  be  considered  as  one 
transaction.  So  one  may  give  a  note  for  a  part  of  a  debt  and 
agree  by  parol  to  pay  the  balance,  and  the  effect  will  be  just  the 
same  as  though  the  written  and  parol  contract  were  merged  in 
one.  The  law  will  not  be  defeated  by  any  device  to  cover  usury. 
The  authorities  are  numerous  to  illustrate  this  doctrine.  Macomr 
her  V.  Dunha/m^  8  Wend.  554;  Merrills  v.  Lawy  9  Cow.  65; 
Hcmimond  v.  Hopping^  13  Wend.  610;  Austm  v.  FuCUr^  12 
Barb.  360. 

§  501.  Miscellaneons  Authorities. — Where  usury  is  set  up  as 
a  defense  to  an  instrument  which  has  been  assigned,  the  action  to 
enforce  which  is  prosecuted  by  the  assignee,  it  is  not  competent  for 
the  defendant  to  give  in  evidence  the  declaration  of  the  assignor 
of  the  instrument  made  prior  to  his  assignment  of  the  same,  to 
show  that  it  was  given  upon  a  usurious  loan.  The  rule  of  the  law 
of  evidence  which  excludes  hearsay  testimony  is  of  great  practical 
value,  and  it  has  been  held  by  the  New  York  Court  of  Appeals 
to  apply  to  a  case  of  alleged  usury,  as  well  as  in  any  other.  Booth 
v.  Swezey,  8  N.  Y.  276. 

K  the  contract  which  is  alleged  to  be  usurious  shows  usury  on 
its  face,  the  usury  will  be  established  by  the  introduction  of  the 
contract,  and  proof  that  it  has  been  performed.  But  where  the 
contract  does  not,  by  its  terms,  import  usury,  it  must  be  proved, 
in  all  cases,  that  there  was  some  corrupt  agreement,  device  or 
shift,  to  cover  usury.  Moody  v.  Hawkins^  25  Ark.  191.  And 
where  usury  is  pleaded  as  a  defense  to  an  action,  the  burden  of 
showing  the  interest  excessive,  and  of  proving  it  to  be  so,  is 
always  upon  the  defendant.  Hale  v.  HaseHon^  21  Wis.  320; 
Hamsbarger  v.  Kirmey^  6  Gratt.  287. 

There  must  be  an  intention  knowingly  to  contract  for  or  to 
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take  usTirioTis  interest.  Where  a  contract  imports  usury  upon  its 
face,  as  by  an  express  reservation  of  more  than  legal  interest, 
inquiry  is  at  an  end.  But  where  the  contract  on  its  face  is  for 
legal  interest  only,  proof  is  necessary  that  there  was  some  corrupt 
■agreement  to  cover  up  usury.  United  States  Bank  v.  Waggener,  34 
U.  S.  9  Pet.  399,  9  L.  ed.  171,  cases;  CaU  v.  Palmer,  116  U.  S.  101, 
29  L.  ed.  560,  cases;  Anderson,  Law  Diet,  title  "  Usury." 

It  is  true  the  intent  is  essential  to  constitute  the  offense  of 
usury;  but  the  intent  must  be  deduced  from  and  determined  by 
the  acts.  The  intent  which  enters  into  and  is  essential  to  consti- 
tute usury  is  simply  the  intent  to  take  or  reserve  more  than  seven 
per  cent  per  annum  for  the  loan  or  forbearance  of  money.  There 
are  cases  in  which  an  act  is  lawful  or  unlawful,  depending  upon 
the  particular  intent  of  the  actor.  In  such  cases,  it  is  competent 
to  prove  the  motive  and  intent  of  the  party.  Seymour  v.  Wilson, 
14  N.  Y.  567.  The  intent  in  such  case  is  a  material  fact  in  issue. 
CorUand  Covmly  v.  Herki/mer  Covmly,  44  N.  Y.  22.  So  when 
an  act  is  equivocal  in  its  character,  the  intent  must  be  ascertained 
in  order  to  give  it  its  character,  the  intent  must  be  ascertained  in 
order  to  give  it  its  proper  effect,  and  assign  it  its  proper  place  in 
the  transaction.  Thv/rston  v.  Cornell,  38  N.  Y.  281.  But  when 
an  act  is  illegal  the  intent  of  the  offender  is  immaterial.  It  will 
not  avail  one,  who  deliberately  fires  his  neighbor's  house,  to  swear 
that  he  did  not  intend  to  commit  arson;  and  one  who  deliberately 
and  intentionally  secures  to  himself  $1,650  at  the  end  of  four 
months,  in  return  for  a  present  advance  of  $1,500,  cannot  avoid 
the  consequences  of  the  act  by  testifying  that  he  did  not  intend 
to  take  usury;  that  is,  that  he  intended  to  give  the  transaction  a 
different  name  from  that  which  the  law  gives  it,  and  call  that  a 
purchase  and  sale  which  the  law  calls  a  loan  of  money,  secured  by 
mortgage.  The  voluntary  taking  or  reservation  of  a  greater  inter- 
•est  or  compensation  for  the  loan  or  forbearance  of  money  than 
that  allowed  by  law  iB,j>er  se,  usurious;  but  if  it  is  taken  by  mis- 
take or  accident,  it  is  not  usury. 

If  the  party  intends  to  take  and  receive  the  amount  paid,  the 
law  condemns  the  act,  if  it  is  within  the  condemnation  of  the  law 
against  usury.  This  was  determined  in  Bank  of  Utica  v.  Wa^ar, 
7  Cow.  712,  aflSrmed  on  error  in  8  Cow.  398.  The  offense  is  not 
condoned  by  the  want  of  an  intent  to  violate  the  statute,  or  by  an 
attempt  to  evade  the  statute  by  a  resort  to  any  of  the  devices  of 
which  usurers  have  in  all  ages  been  so  prolific,  and  which  have 
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always  proved  so  abortive  of  the  hoped-for  results.    Fiedler  v. 
Dwrrin,  50  K  Y.  437. 

The  principle  upon  which  asurj  is  allowed  as  a  defense  is,  that 
the  parties  are  not  mpa/ri  delictOy  the  borrower  being  under  such 
moral  duress  as  to  take  from  him  the  character  of  partioeps  crim- 
inis,  Hewitt  v.  Dement^  57  HI.  500.  But  to  constitute  usury, 
b  jth  parties  must  be  cognizant  of  the  facts  which  make  the  con> 
tract  usurious.  Powell  v.  JoneSj  44  Barb.  521;  Smith  v.  Beack, 
3  Day,  268.  Thus,  where  more  than  lawful  interest  is  reserved,, 
with  the  knowledge  of  the  lender,  but  without  the  knowledge  of 
the  borrower,  the  transaction  is  not  usurious.  Ihid,  But  if  & 
greater  rate  than  legal  interest  be  reserved  or  taken  by  a  party  to 
a  contract,  upon  a  mistaken  supposition  of  a  legal  right  so  to  do^ 
it  is,  nevertheless,  a  corrupt  agreement  within  the  Statute.  Mains 
Bank  v:  Butts,  9  Mass.  49.  Otherwise,  it  seems,  of  a  miscalcula- 
tion, or  mistake  in  drafting,  where  there  is  no  intentional  depart- 
ure from  the  legal  rate.  Bank  of  Utica  v.  SmaUey,  2  Cow.  770; 
Gibson  V.  Steams,  3  N.  H.  185;  Limngston  v.  Bird,  1  Root,  303; 
7  Wait,  Act.  &  Def.  §  1,  p.  603. 

The  requisites  to  form  a  usurious  transaction  are  (1)  a  loan^ 
either  express  or  implied;  (2)  an  understanding  that  the  money 
lent  shall  or  may  be  returned;  (3)  that  a  greater  rate  of  interest 
than  is  allowed  by  the  Statute  shall  be  paid.  Uoyd  v.  ScoU,  29 
IT.  S.  4  Pet.  205,  7  L.  ed.  833. 

To  constitute  usury  there  must  either  be  a  loan  and  a  taking  of 
usurious  interest,  or  the  taking  of  more  than  legal  interest  for  the 
forbearance  of  a  debt  or  sum  of  money  due.  Ruffner  v.  Hoggy 
66  U.  S.  1  Black,  115, 17  L.  ed.  38;  White  Water  Valley  Canal^ 
Co.  V.  VaOette,  62  U.  S.  21  How.  414,  16  L.  ed.  154. 

The  taking  of  interest  in  advance  upon  the  discount  of  a  note^ 
in  the  usual  course  of  business,  by  a  banker,  is  not  usury.  Thorn- 
ton V.  Bank  of  Washington,  28  U.  S.  3  Pet.  36,  7  L.  ed.  594; 
Fleckner  v.  Bank  of  United  States,  21  U.  S.  8  Wheat  338,  5  L. 
ed.  631. 

Where  there  is  a  loan,  although  the  profit  to  the  lender  exceeds 
the  legal  rate,  yet  if  that  profit  is  contingent  or  uncertain,  the  con- 
tract, if  bona  fide  and  without  any  design  to  evade  the  Statute,  is 
not  usurious.  White  Water  Valley  Ca/nal  Co.  v.  VaUette,  62  U.  S. 
21  How.  414, 16  L.  ed.  154;  Conard  v.  Atlantic  Ins.  Go.  of  JT.  Y^ 
26  U.  S.  1  Pet.  386,  7  L.  ed.  189;  Conard  v.  ]!^iooU,  29  U.  S.  4 
Pet.  291,  7  L.  ed.  862. 
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Where  the  payment  of  anything  additional  to  a  loan  depends 
upon  a  contingency,  and  not  upon  the  happening  of  a  certain 
event,  it  is  not  snfficient  to  make  a  loan  usurious.  Spain  v.  Brenty 
68  U.  S.  1  Wall.  604, 17  L.  ed.  619. 

Where  10  per  cent  interest  is  the  highest  rate  which  can  law- 
fully be  charged,  a  stipulation  to  pay  semi-annually,  at  the  rate 
of  10  per  cent,  does  not  constitute  usury.  Myer  v.  Mvsca/tine^  68 
U.  S.  1  Wall.  384,  17  L.  ed.  564. 

A  promissory  note  bearing  interest  anterior  to  its  date  is  neither 
usurious  nor  illegal,  unless  the  interest  is  reserved  from  a  day 
prior  to  that  on  which  the  debt  for  which  it  was  given  arose;  and 
it  is  in  such  a  case  open  to  explanation.  The  presumption  is  that 
the  note  was  given  upon  a  state  of  facts  which  authorize  taking 
it,  and  that  the  contract  was  lawful.  Swing  v.  Howa/rd^  74  U.  S. 
7  Wall.  499, 19  L.  ed.  293. 

A  charge  for  money  paid  by  commission  merchants  for  insur- 
ance is  not  usurious.  Peyton  v.  Hdnekin^  131  U.  S.  — ,  20  L. 
ed.  679. 

It  is  not  usury  for  a  bank  to  charge  market  rates  of  exchange 
on  time  bills.  Buckingham  v.  McLean^  54  U.  S.  13  How.  150, 
14  L.  ed.  91;  Wheeling  v.  Union  If'at,  Bank  of  Pittsburg^  96  U» 
S.  268,  24  L.  ed.  833. 

Although  the  transaction  appears  on  its  face  to  be  free  from  the 
taint  of  usury,  yet  if  any  part  of  the  exchange  charged  on  a  bill 
was  intended  for  a  cover  for  usurious  interest,  the  name  under 
which  it  was  taken  will  not  protect  the  second  bill  of  exchange  from 
the  consequences  of  usurious  agreements.  Andrews  v.  Pond^  38 
U.  S.  13  Pet.  65,  10  L.  ed.  61. 

If,  in  consideration  of  further  forbearance,  the  creditor  receives 
a  new  security  from  his  debtor  for  an  existing  debt,  he  cannot  en- 
large the  amount  due  by  exacting  anything,  either  by  way  of  in- 
terest or  exchange,  on  account  of  the  additional  risk  he  may  sup- 
pose he  runs  by  this  extension  of  credit.     Ihid. 

A  law  against  usury  on  loans  will  not  prevent  the  purchase  of 
securities  at  any  price.  Junction  R.  Co.  v.  Bamk  of  Ashland^ 
79  U  S.  12  Wall.  226,  20  L.  ed.  385;  Wycqfv.  Longhead,  2  U.  S^ 
2  Dall.  92,  1  L.  ed.  303;  Uoyd  v.  Scott,  29  U.  S.  4  Pet.  205,  7  L. 
ed.  833;  Nichols  v.  Pearson,  32  U.  S.  7  Pet.  103,  8  L.  ed.  623; 
Bamk  of  United  States  v.  Waggener,  34  U.  S.  9  Pet.  378,  9  L. 
ed.  163;  Scott  v.  Lloyd,  34  U.  S.  9  Pet.  418,  9  L.  ed.  178;  Moixr 
cure  V.  Dermott,  38  U.  S.  13  Pet.  345,  10  L.  ed.  193. 
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Where  the  evidence  discloses  the  fact  that  the  party  seeking  to 
interpose  the  plea  of  usury  is  a  subsequent  incumbrancer  whose 
object  is  to  vitiate  the  senior  mortgage  in  order  to  obtain  better 
security  for  his  own  lien,  the  evidence  would  be  regarded  as  in- 
competent, as  it  is  abundantly  settled  that  such  an  incumbrancer 
is  not  entitled  as  such  to  interpose  the  pleas  of  usury  against  a 
prior  mortgagee.  De  Wolf  v.  Johnson^  23  U.  S.  10  Wheat  367, 
393,  6  L.  ed.  343,  349;  Loomis  v.  Eaton,  32  Conn.  550;  HoUing^^ 
worth  V.  Sioickardy  10  Iowa,  385;  Powell  v.  Hunt,  11  Iowa,  430; 
farmers  dk  M.  Bank  v.  Kimmel,  1  Mich.  84;  Heady  v.  Huebner, 
46  Wis.  792,  32  Am.  Kep.  749;  PritcheU  v.  MitchdL,  17  Kan. 
356,  24  Am.  Kep.  287;  Carmicliael  v.  Bodfiah,  32  Iowa,  418; 
Bensley  v.  Homier,  42  Wis.  631;  Baskins  v.  Calhoun,  45  Ala. 
682;  Ransom  v.  Hays,  39  Mo.  445;  Boardman  v.  Roe,  13  Mass. 
104;  Oraham  v.  Moore^  7  B.  Mon.  53;  Wright  v.  Bundy,  11  Ind. 
398;  La/moille  County  NaU  Bank  v.  Bingham,  50  Vt.  105;  Fied- 
ler V.  Yarner,  45  Ala.  429;  Adams  v.  Robertson,  37  lU.  45;  Camp- 
hell  V.  Johnston,  4  Dana,  177;  Cain  v.  OiTUon,  36  Ala.  168;  Min- 
ers Trust  Co.  V.  Rosebury,  2  L.  &  Eq.  (Penn.)  478;  Studebaker 
v.  Marquardt,  55  Ind.  341;  Ladd  v.  Wiggin,  35  N.  H.  421;  Hu- 
ston V.  Stringham,  21  Iowa,  36;  WAlister  v.  Jerman,  32  Miss. 
142;  Hartley  v.  Harrison,  24  N.  Y.  170;  Sands  v.  Church,  6  X. 
Y.  347;  Schermerhom  v.  Talman,  14  N.  Y.  94,  127;  Knicker- 
hocker  L.  Ins,  Co.  v.  Nelson,  78  N.  Y.  154;  Ohio  dk  M.  R,  Co.  v. 
Kasson,  37  N.  Y.  218;  Allerton  v.  Bdden,  49  N.  Y.  373,  377; 
Merchamis  Exch.  Nat  Bamk  v.  Commercial  Warehouse  Co.  49 
N.  Y.  635,  642;  Bissell  v.  Kellogg,  65  N.  Y.  432;  Buckingham 
V.  Corning,  91  N.  Y.  525;  Cummins  v.  W^ir<?,  6  K  J.  Eq.  73; 
CT/iion  Bank  v.  ^^ZZ,  14  Ohio  St.  200. 

A  mortgage  is  only  a  lien,  not  an  interest  in  land.  HxXbell  v. 
Moxdsmi,  53  N.  Y.  225,  227;  Eortright  v.  Cody,  21  K  Y.  343; 
Stodda/rd  v.  Hart,  23  N.  Y.  569;  Runyan  v.  Mersereau,  11 
Johns.  534;  Jackson-  v.  Crafts,  18  Johns.  110;  Jackson  v.  ^ron- 
^^?n,  19  Johns.  325;  Z7)ii(??i  Dime  Sav.  Inst.  v.  TTiZ/TW^,  94  N.  Y. 

221.  • 

Usury  is  the  reserving  and  taking,  or  contracting  to  reserve  and 
take,  either  directly  or  by  indirection,  a  greater  sum  for  the  use 
of  money  than  the  lawful  interest.  Code  Ga.  1882,  §  2051.  See 
Carr  v.  LouisviUe  Bkg.  Co.  11  Bush,  180;  Ca7np  v.  Bales,  11 
€onn.  487;  Black,  Law  Diet,  title  "Usury." 
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VALUE. 


§  552.  Determined  Largely  by  Opinion. 
553.  Market  Reports,  Schedules,  etc, 

§  552.  Determined  Largely  by  Opinion.— Where  an  article 
in  question  has  a  market  value,  such  value  is  usually  taken  as  the 
actual  value  of  such  article.  The  proof  of  value  is  generally  by 
the  judgment  or  opinion  of  witnesses.  2  Sutherland,  Damages, 
375.  If  the  article  has  no  market  value  its  value  may  be 
shown  by  proof  of  such  elements  or  facts  aflfecting  the  question  as 
inay  exist.  Recourse  may  be  had  to  the  items  of  cost  and  its 
utility  and  use.  The  opinions  of  witnesses  properly  informed  on 
the  subject  may  be  give  in  respect  to  its  value,  p.  378.  Lafay- 
ettej  B.  cfe  M.  R.  Co.  v.  Winshw^  66  Dl.  219;  Wemple  v.  Stewart^ 
22  Barb.  154;  Kirschmarm  v.  Lediard^  61  Barb.  573.  A  fran- 
chise cannot  be  said  to  have  a  market  value,  and  when  its  value 
is  necessary  to  be  proven  a  resort  must  be  had  to  the  nearest  rela- 
tive facts  and  circumstances  from  which  such  value  may  be  fairly 
inferred.    SuUivan  v.  Zear,  23  Fla.  463. 

§  553.  Market  Reports^  Schedules^  etc.— Prices  current  or 
market  reports  in  a  commercial  newspaper,  with  evidence  of  their 
compilation  from  information  from  those  actually  engaged  in  the 
business,  are  evidence  of  market  price.  Whelan  v.  LyncK^  60  N. 
Y.  469. 

Schedule  of  prices  established  by  American  Institute  of  Archi- 
tects in  New  York  City  is  not  a  proper  rule  of  value  of  services  of 
^ffchitects  elsewhere.     Mason  v.  United  States^  4  Ct.  CI.  495. 

Witness  to  market  values  must  be  conversant  with  market 
prices,  but  need  not  be  resident  of  the  market  in  question.  His 
testimony  is  not  incompetent,  because  derived  from  inquiry  in  the 
trade  or  from  invoices  and  accounts.  Oreeley  v.  Stilson,  27  Mich. 
153;  Alfonso  v.  United  States,  2  Story,  421;  Zush  v.  Druse,  4 
Wend.  313. 

Price  current,  issued  by  a  merchant  or  corrected  by  him  for  a 
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newspaper,  is  evidence  of  market  value  as  against  him.     RenJde 
V.  Smith,  21  111.  238. 

Witness  cannot  testify  to  value,  whose  only  knowledge  is  found- 
ed on  price  current  in  newspaper;  but  having  knowledge  from 
other  sources,  he  may  base  his  testimony  in  part  on  prices  cur> 
rent.  Whitney  v.  Thacher^  117  Mass.  527.  Compare  Sisson  v. 
Cleveland  dk  T.  R.  Co.  14  Mich.  489;  Laurent  v.  Vaughn,  30  Vt. 
90;  Cleveland  <fe  T,  R.  Co.  v.  Perkins,  17  Mich.  296. 

The  price  paid  or  received  on  a  single  sale  may  be  competent. 
Chambovet  v.  Cagney,  3  Jones  &  S.  474,  489. 

After  the  grade  or  quality  is  proved,  a  witness  qualified  by 
special  experience  or  knowledge  may  testify  to  value  or  market 
price  without  seeing  it,  if  the  case  is  one  for  expert  testimony,  but 
not  in  a  case  where  such  testimony  is  not  proper,  Mish  v.  Woody 
34  Pa.  451;  Orr  v.  New  York,  64  Barb.  106;  Draper  v.  Saxton^ 
118  Mass.  428;  MeCoUum  v.  Seward,  62  N.  Y.  316;  Jackson  w 
New  York  Cent,  cfe  H.  R.  R.  Co.  2  Thomp.  &  C.  653;  Hook  v. 
StO})M,  30  Ga,  418,  422;  Beard  v.  Kirk,  11  N.  H.  397;  Sander- 
Un  V.  Wyman,  1  Thomp.  &  C.  17. 

Market  price  at  given  time  and  place  may  be  proved  by  e\'idenoe- 
of  actual  sales,  but  a  single  sale  will  not  always  establish  the 
market  value.  Lawton  V.  Chase,  108  Mass.  238;  Graham  v. 
Maitland,  6  Abb.  Pr.  N.  S.  327,  37  How.  Pr.  307,  1  Sweeny,. 
149. 

Prices  current  published  for  public  information  and  for  gen- 
eral purposes  in  a  public  newspaper  are  admissible  in  evidence 
for  the  purpose  of  showing  the  price  of  grain  in  market  at 
time  of  publication.     Terry  v.  McNiel,  58  Barb.  241. 

Evidence  of  market  value  is  the  price  at  which  the  commodity 
could  have  been  purchased  or  sold  at  the  time  of  delivery.  Dana^ 
V.  Fiedler,  12  JST.  Y.  40. 

Price  for  which  similar  goods  were  sold  by  wholesale  dealers  or 
manufacturers  may  be  considered  by  the  jury  in  estimating  value* 
Ilofman  v.  ^tna  F.  Ins.  Co.  19  Abb.  Pr.  325,  aflPd,  32  N.  Y. 

405. 

If  price  on  a  certain  day  or  at  a  certain  place  is  to  be  ascer- 
tained, evidence  should  be  confined  to  the  day  or  place,  unless 
there  were  no  sales  on  that  day  or  prices  were  fictitious;  in  which 
case  prices  within  a  reasonable  time  before  or  after  the  day  or  at 
places  not  distant  or  at  a  controlling  market  may  be  given.  Dana 
V.  Fiedler,  12  N.  Y.  40;  Cahen  v.  PlaU,  69  N.  Y.  348;  Bdden^ 
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V.  Nicolayj  4  E.  D.  Smith,  14;  Kountz  v.  KirkpatricTc^  72  Pa. 
376,  13  Am.  Dec.  687;  Kingsbury  v.  Moses^  45  N.  H.  222, 
Crounse  v.  Fiich^  1  Abb.  App.  Dec.  475;  Kerr  v.  McGuire^  28 
N.  Y.  446,  28  How.  Pr.  27;  Gordon  v.  Bowers,  16  Pa.  226;  Ear- 
ris  V.  Panama  R.  Co,  58  N.  Y.  660;  Seighert  v.  >Si^iZ<w,  39  Wis. 
533;  LawUm  v.  (7Aa*^,  108  Mass.  238. 

If  the  land  have  a  market  value,  a  witness  conversant  with  the 
market  value  may  give  his  opinion  without  having  examined  the 
premises.    Lawrence  v.  Boston,  119  Mass.  126. 

A  recent  case  cited  by  the  Oregon  Supreme  Court  is  instruc- 
tive as  furnishing  a  judicial  view  of  this  subject  of  value.  The 
opinion,  from  which  I  take  the  following  extract,  is  by  Chief 
Justice  Strahan,  who  wrote  for  affirmance. 

"One  Robert  G.  Moore  was  called  as  a  witness  in  behalf  of  the 
plaintiflE,  and  he  was  asked:  'Do  you  think  you  know  what  the 
price  of  hops  was  at  Independence,  November,  1888?'  And  he 
Answered:  'Seventeen  and  a  half  cents.  I  know  of  one  man  there 
getting  that,  who  lived  within  two  miles  of  Independence.'  The 
defendant  moved  to  strike  out  this  evidence  as  not  responsive  to 
the  question,  which  was  overruled  and  defendant  excepted. 
Strictly  speaking,  Moore's  answer  was  not  responsive  to  the  ques- 
tion asked  him;  but  practically  but  few  witnesses  would  observe 
the  form  of  the  question  so  as  to  confine  their  answer  within  its 
precise  limits.  If  a  witness  were  to  show  a  disposition  to  volun- 
teer evidence  by  relating  facts  not  required  by  the  questions  put 
to  him,  he  would  soon  injure  the  cause  his  swiftness  was  endeavor- 
ing to  serve;  besides,  it  would  be  the  duty  of  the  court,  which  it 
would  no  doubt  promptly  do,  if  requested,  to  admonish  such  wit- 
ness to  confine  his  answers  to  the  questions  propounded  to  him. 
But  where  the  evidence  given  is  competent,  and  the  witness  has 
volunteered  an  expression  beyond  the  scope  of  the  question,  we 
cannot  see  that  the  appellant  is  in  any  manner  prejudiced,  and  for 
that  reason  this  exception  cannot  be  sustained." 

A  witness  who  is  purchasing  wheat  with  reference  to  a  particular 
market,  is  buying  and  selling  in  that  market,  and  is  kept  informed 
as  to  the  prices  by  circulars  and  correspondence,  is  competent  to 
testify  as  to  the  value  of  wheat  in  that  market.  Brackett  v.  Edr 
g&rtony  14  Minn.  174,  100  Am.  Dec.  211. 
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§  554.  No  Particular  Form  of  Words  Required. 

555.  Warranty  and  Ouaranty  Distinguished. 

556.  Implied  Warranys. 

557.  Views  of  the  lUinois  Supreme  Court. 

558.  The  Rule  Caveat  Emptor  Applied. 

559.  Implied  Warranty  Depends  upon  What. 

560.  Leading  Cases  Examined. 

561.  Review  of  Authorities. 

§  554.  No  Particular  Form  of  Words  Required. — 'So  par- 
ticular form  of  words  or  expression  is  essential  to  constitute  a  war- 
ranty of  the  kind,  quality  or  condition  of  the  thing  sold.  A  mere 
expression  of  opinion  as  to  the  merits  and  qualities  or  value,  or 
commendation  of  it  is  not  usually  sufficient  to  constitute  a  war- 
ranty. Warren  v.  Philadelphia  Coal  Co.  83  Pa.  437 ;  Murray 
V.  Sm.ith,  4  Daly,  277;  Dubois  v.  Bigler,  95  Pa.  203 ;  Reed  v. 
Hastings,  61  111.  266;  Robinson  v.  Harvey,  82  IlL  58;  Ja^  v.. 
Des  Moines  cfe  Ft.  D.  R.  Co.  53  Iowa,  399;  Pdhemus  v.  Hei- 
man,  45  Cal.  673;  Leonard  v.  Peeples,  30  6a.  61;  Kirdey  v.  Fits- 
patricky  4  How.  (Miss.)  59,  34  Am.  Dec.  108.  But  if  the  vendor 
of  chattels  makes  a  statement  or  affirmation  respecting  the  kind, 
quality  or  condition  of  the  property  sold,  upon  which  he  intends 
the  purchaser  shall  rely,  and  as  an  inducement  to  the  purchase, 
and  upon  which  the  purchaser  does  rely  in  making  the  purchase, 
they  will  be  regarded  as  an  express  warranty  of  the  matters  stated 
or  affirmed,  and  especially  if  they  were  intended  to  be  sudu 
5  Field,  Lawyers'  Briefs,  §  290 ;  Pasley  v.  Freeman,  3  T.  R 
57;  Power  v.  Barham,  4  Ad.  &  El.  473;  Allan  v.  I/ike,  18 
Q.  B.  560;  HiUman  v.  WUcox,  30  Me.  170;  Bryaml  v. 
Crosby,  40  Me.  18;  Morrill  v.  Wallace,  9  N.  H.  Ill;  Beeman  v. 
Buck,  3  Vt  53;  Bond  v.  Cla/rk,  35  Vt  577;  Rogers  y.Ackerma/iiy 
22  Barb.  134;  Brovm  v.  TutUe,  66  Barb.  169;  Weimer  v.  CU- 
ment,  37  Pa.  147;  Wolcott  v.  Moutxt,  36  N.  J.  L.  262;  Spa/rlmg  v. 
Marks,  86  111.  125;  Clark  v.  Ralls,  50  Iowa,  275;  Byrne  v.  Ja/n- 
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seriy  60  Cal.  624;  Carter  v.  Black,  46  Mo.  384;  ffahn  v.  DoolMey 
18  Wis.  197;  HawTcim  v.  Pemherton,  51  N.  Y..198. 

§  555.  Warranty  and  Guaranty  Distinguished.— 'War- 
ranty" and  "guaranty"  are  identical  in  signification  and  effect; 
the  one  usually  denoting  a  covenant  in  a  conveyance,  the  other  a 
parol  promise.  Ayres  v.  Findley,  1  Pa.  501.  Speaking  gener- 
ally, "warranty"  is  applied  to  a  contract  as  to  title,  quality  or 
quantity  of  a  thing  sold;  "guaranty"  to  the  contract  by  which  one 
person  is  bound  to  another  for  the  fulfilment  of  the  promise  or 
engagement  of  a  third  party.  SUi/rgea  v.  Bank  of  CirdevUle,  11 
Ohio  St.  169;  Anderson,  Law  Diet.  UtLe  "Warranty." 

A  warranty  in  a  sale  of  goods  is  not  one  of  the  essential  ele- 
ments of  the  contract,  for  a  sale  is  none  the  less  complete  and 
perfect  in  the  absence  of  a  warranty.  But  it  is  a  collateral  un- 
dertaking, forming  part  of  tlie  contract  by  the  agreement  of  the 
parties,  express  or  implied.  Foster  v.  Smithy  18  C.  B.  156;  Mori- 
dell  V.  Sted,  8  Mees.  &  W.  858;  Street  v.  BUy,  2  Barn.  &  Ad. 
456;  Chanter  v.  Hopkins,  4  Mees.  &  W.  399.  It  follows,  there- 
fore, that  antecedent  representations  made  by  the  vendor  as  an 
inducement  to  the  buyer,  but  not  forming  part  of  the  contract 
when  concluded,  are  not  warranties.  It  is  not,  indeed,  necessary 
that  the  representation,  in  order  to  constitute  a  warranty,  should 
be  simultaneous  with  the  conclusion  of  the  bargain,  but  only  that 
it  should  be  made  during  the  course  of  the  dealing  which  leads  to 
the  bargain,  and  should  then  enter  into  the  bargain  as  part  of  it. 
Benjamin,  Sales,  §  929. 

§  556.  Implied  Warranty. — The  sale  of  a  chattel,  of  which 
the  seller  is  in  possession,  raises  an  implied  warranty  of  title.  Jfc- 
Coy  V.  Artcher,  3  Barb.  323;  DeFreeze  v.  Trumper,  1  Johns. 
274;  Thurston  v.  Spratt,  52  Me.  202;  Trigg  v.  Far  is,  5  Humph. 
343;  Boyd  v.  Bopst,  2  U.  S.  2  Dall.  91, 1  L.  ed.  302;  Eichlwlz  v. 
Bannister,  17  0.  B.  N.  S.  708;  Adainson  v.  Jarvis,  12  Moore,, 
253;  Story,  Agency,  §  107. 

Though  in  the  sale  of  personal  property  in  possession  of  the 
vendor  there  may  be  an  implied  warranty  of  title,  yet  there  can 
be  no  recovery  without  proof  of  actual  damage  or  loss.  Burt  v. 
Dewey,  40  N.  Y.  283.  In  an  action  for  a  breach  of  warranty  of 
title,  the  rule  of  damages  is  the  price  paid  by  the  vendee  with 
interest.  Case  v.  HaU,  24  Wend.  102;  Burt  v.  Dewey,  31  Barb. 
540;  Atkins  v.  Hosely,  3  Thomp.  &  0.  322,  328;  Armstrong  v. 
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Percy ^  5  Wend.  535.     Profits  are  never  allowed.     Blanchard  v. 
JSly,  21  Wend.  342;  aSrien  v.  Jones,  91  N.  Y.  193. 

§  557.  Yiews  of  Illinois  Supreme  Court. — It  is  said,  in  En- 
der  V.  ScoU^  11  lU.  35,  that  in  order  to  constitute  a  warranty 
there  must  be  not  only  an  affirmation  respecting  the  quality  or 
condition  of  the  thing  sold,  but  the  afiirmation  must  be  made  with 
a  view  of  assuring  the  buyer  of  the  truth  of  the  fact  asserted,  re- 
ceived and  relied  on  by  him,  inducing  him  to  make  the  purchase, 
re-afiirming  the  doctrine  of  the  case,  Hawkins  v.  Berry y  10  111. 
36,  which  case  held,  that  the  declarations  or  admissions  of  a  ven- 
dor of  a  horse,  some  thne  after  the  sale,  that  he  sold  the  animal  for 
a  sound  one,  is  entitled  to  little,  if  any  weight  in  establishing  a 
warranty.  See  also  Towell  v.  Gatewood,  3  Dl.  22.  The  repre- 
sentation should  be  made  at  the  time  of  sale,  to  constitute  a  war- 
ranty; if  it  be  made  subsequently,  a  new  consideration  is  essential. 
No  particular  form  of  words  is  necessary  to  make  a  warranty,  nor 
is  it  essential  the  word  "warrant*'  be  used.  It  is,  however,  neces- 
sary that  such  expressions  be  used  as  show  the  intention  of  the 
party  to  bind  himself  to  make  good  the  quality  of  the  articles 
sold,  and  not  a  mere  statement  or  expression  of  opinion  as  to 
quality  or  character  of  the  articles  sold;  i.  «.,  to  constitute  a  war- 
ranty, the  undertaking  of  vendor,  as  to  a  particular  quality  of  tlie 
thing  sold,  must  enter  into  and  form  an  essential  element  in  the 
consideration  of  the  bargain.  Adams  v.  Johnson^  15  Dl.  345; 
Hansom  v.  Busse^  45  111.  496;  Carondolei  Iron  Works  v.  Moore, 
78  111.  65;  Thome  v.  McVeagh,  75  111.  81;  YanBaskirk^.Mur' 
den,  22  111.  446;  Hawkins  v.  Berry,  10  111.  36.  As  to  whether 
the  words  used  or  declaration  made  amount  to  a  warranty  is  a 
question  of  intention.  Was  the  affirmation  or  representation  made 
with  tlie  intent  of  thereby  warranting  the  quality  of  the  thing 
sold,  or  was  it  a  mere  expression  of  vendor's  opinion  (  Wheder  v. 
Reed,  36  111.  81);  but,  whenever  a  representation  is  positive  and 
relates  to  a  matter  of  fact,  it  constitutes  a  warranty  {Robinson  v. 
Harvey,  82  111.  58;  Sparling  v.  Marks,  86  111.  125;  ToweU  v. 
Gatewood,  3  111.  22);  if  the  representation  be  relied  on  by  the  ven- 
dee and  it  induces  the  purchase  {Reed  v.  Hastings,  61  HI.  266); 
but,  if  the  representation  be  a  matter  of  opinion  or  fancy,  it  will 
not  amount  to  a  warranty,  unless  there  are  other  declarations 
which  leave  no  doubt  of  the  intent  to  warrant.  Reed  v.  Hast- 
ings, 61  m.  266;  Shackleton  v.  Lawrence,  65  HI.  175;  Haines, 
Treatise,  306. 
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§  558.  The  Rule  Caveat  Emptor  Applied. — ^The  cases  in  which 
the  general  rule  of  caveat  emptor  applies  are  indicated  in  Barn- 
<ird  V.  KeOogg,  77  XJ.  S.  10  Wall.  388,  19  L.  ed.  989,  where, 
speaking  by  Mr.  Justice  Davis,  the  court  observed  that,  "no 
principle  of  the  common  law  has  been  better  established,  or  more 
often  adirmed,  both  in  this  country  and  in  England,  than  that  in 
sales  of  personal  property,  in  the  absence  of  express  warranty, 
where  the  buyer  has  an  opportunity  to  inspect  the  commodity, 
and  the  peller  is  guilty  of  no  fraud  and  is  neither  the  manufacturer 
nor  grower  of  the  article  he  sells,  the  maxim  of  ca/oeat  emptor 
Applies. 

Parlc'inaon  v.  Lee^  2  East,  314,  is  an  illustration  of  the  rule 
applicable  in  ordinary  sales  of  merchandise.  That  case  arose  out 
of  a  sale  of  five  pockets  of  hops,  samples  of  which  were  taken 
from  each  pocket  and  exhibited  at  the  time  of  sale.  The  question 
was  whether,  under  tlie  circumstances  of  that  case,  there  being  no 
express  warranty  and  no  fraud  by  the  seller,  there  was  an  implied 
warranty  that  the  commodity  was  merchantable.  It  was  resolved 
in  the  negative,  upon  the  ground  that  it  was  the  faidt  of  the 
buyer  that  he  did  not  insist  on  a  warranty;  the  commodity  was 
one  which  might  or  might  not  have  a  latent  defect,  a  fact  well 
known  in  the  trade;  and  since  a  sample  was  fairly  taken  from  the 
bulk  and  the  buyer  must  have  known,  as  a  dealer  in  the  com- 
modity, that  it  was  subject  to  the  latent  defect  afterwards  appear- 
ing, he  was  held  to  have  exercised  his  own  judgment  and  bought 
At  his  own  risk.  But  of  that  case,  it  was  observed  by  Chief  Justice 
Tindal  in  Shepherd  v.  Pybus^  3  Man.  &  G.  868,  that  two  of  the 
judges  participating  in  its  decision  "  laid  great  stress  upon  the 
fact  that  the  seller  was  not  the  grower  of  the  hops,  and  that  the 
purchaser,  by  the  inspection  of  the  hops,  had  as  full  an  oppor- 
tunity of  judgment  of  the  quality  of  the  hops  as  the  seller  him- 
self." There  was,  consequently,  nothing  in  the  circumstances  to 
justify  the  buyer  in  relying  on  the  judgment  of  the  seller  as  to 
the  quality  of  the  commodity.  It  is  also  worthy  of  remark,  that 
in  Randall  v,  NewBon^  L.  ll.  2  Q.  B.  Div.  102,  it  was  said  of 
Parkinson  v.  Lee^  that  "either  it  does  not  determine  the  extent 
of  the  seller's  liability  on  the  contract,  or  it  has  been  overruled." 

In  Broxon  v.  Edgington^  2  Man.  &  G.  279,  the  plaintiff  sought 
to  recover  damages  resulting  from  the  insufficiency  of  a  rope  fur- 
nished by  the  defendant  upon  plaintiffs  order,  to  be  used,  as 
83 
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defendant  knew,  in  raising  pipes  of  wine  from  a  cellar.  The 
defendant  did  not  himself  manufacture  the  rope,  but  procured 
another  to  do  so,  in  order  that  he,  defendant,  might  furnish  it  in 
compliance  with  plaintiflPs  request.  Tindal,  Ch.  e/l,  said :  "  It 
appears  to  me  to  be  a  distinction  well  founded,  both  in  reason  and  on 
authority,  that  if  a  party  purchases  an  article  upon  his  own  judg- 
ment, he  cannot  afterwards  hold  the  vendor  responsible,  on  the 
ground  that  the  article  turns  out  to  be  unfit  for  the  purpose  for 
which  it  was  required;  but  if  he  relies  upon  the  judgment  of  the 
seller,  and  informs  him  of  the  use  to  which  the  article  is  to  be 
applied,  it  seems  to  me  the  transaction  carries  with  it  an  implied 
warranty  that  the  thing  f iimished  shall  be  fit  and  proper  for  the 
purpose  for  which  it  was  designed." 

In  Shepherd  v.  Pybue  the  question  was  whether,  upon  the  sale 
of  a  barge  by  the  builder,  there  was  a  warranty  of  fitness  for  the 
purpose  for  which  it  was  known  by  the  builder  to  have  been  pur- 
chased. It  was  held  that  the  law  implied  such  a  warranty.  The 
ground  for  the  decision  was  that  the  purchaser  had  no  opportunity 
of  inspecting  the  barge  during  its  construction,  having  seen  it 
only  after  completion;  that  iJie  defects  afterwards  discovered 
were  not  apparent  upon  inspection,  and  could  only  be  detected 
upon  trial. 

§  559.  Implied  Warranty  Depends  upon  What.— In  Jone^  v. 
Juet^  L.  S.  3  Q.  B.  197,  upon  an  extended  review  of  the  authori- 
ties, the  court  classified  the  adjudged  cases  bearing  upon  the  sub- 
ject of  implied  warranty,  and  said  that  ^^it  must  be  taken  as  estab- 
lished that  on  the  sale  of  goods  by  a  manufacturer  or  dealer  to  be 
applied  to  a  particular  purpose,  it  is  a  term  in  the  contract  that 
they  shall  reasonably  answer  that  purpose,  and  that  on  the  sale  of 
an  article  by  a  manufacturer  to  a  vendee  who  has  not  had  the 
opportunity  of  inspecting  it  during  the  manufacture,  that  it  shall 
be  reasonably  fit  for  use  or  shall  be  merchantable,  as  the  case 
may  be." 

Other  cases  might  be  cited,  but  these  are  sufficient  to  show  the 
general  current  of  the  decisions. 

§  560.  Leading  Gases  Examined. — ^The  decisions  of  the  Amer- 
ican  courts  d5  not  indicate  any  substantial  difference  of  doctrine. 
A  leading  case  upon  the  subject,  where  the  authorities  were  care- 
fully examined  and  distinguished,  is  Hoe  v.  Samhom^  21  N.  Y^ 
652.     The  decision  there  was  that  "Where  one  sells  an  article  of 


WABBANTY.  1315 

hifl  own  mannfacture  which  has  a  defect  produced  by  the  inanu- 
factnring  process  itself,  the  seller  must  be  presumed  to  have  had 
knowledge  of  such  defect,  and  must  be  holden,  therefore,  upon 
the  most  obvious  principles  of  equity  and  justice,  unless  he  in- 
forms the  purchaser  of  the  defect,  to  indemnify  him  against  it.  In 
C^i7iningham  v.  HaU^  4  Allen,  268,  the  cases  of  Hoe  v.  Sanhorrij 
and  ShepJierd  v.  Pybu%^  and  Brown  v.  Edgingtan^  aupra^  are  cited 
with  approval.  In  Badgers  v.  NUes^  11  Ohio  St.  53,  the  Supreme 
Court  of  Ohio  recognizes  among  the  exceptions  to  the  general 
rule  cases  ''  where  it  is  evident  that  the  purchaser  did  not  rely  on 
his  own  judgment  of  the  quality  of  the  article  purchased,  the  cir- 
cumstances showing  that  no  examination  was  possible  on  his  part, 
or  the  contract  being  such  as  to  show  that  the  obligation  and 
responsibility  of  ascertaining  and  judging  of  the  quality  was 
thrown  upon  the  vendor,  as  where  he  agrees  to  furnish  an  article 
for  a  particular  purpose  or  use."  So  in  Leopold  v.  VanKirTc^  27 
Wis.  152:  "The  general  rule  of  law  with  respect  to  implied 
warranties  is  well  settled,  that  when  the  manufacturer  of  an 
article  sells  it  for  a  particular  purpose,  the  purchaser  making 
known  to  him  at  the  time  the  purpose  for  which  he  buys  it,  the 
seller  thereby  warrants  it  fit  and  proper  for  such  purpose  and 
free  from  latent  defects."  So,  also,  in  Brenton  v.  Davia^  8 
Blackf.  318 :  "We  consider  the  law  to  be  settled  that  if  a  manu- 
facturer of  an  article  sells  it  at  a  fair  market  price,  knowing  the 
purchaser  designs  to  apply  it  to  a  particular  purpose,  he  impliedly 
warrants  it  to  be  fit  for  that  purpose;  and  that  if  owing  to  some 
defect  in  the  article,  not  visible  to  the  purchaser,  it  is  unfit  for  the 
purpose  for  which  it  is  sold  and  bought,  the  seller  is  liable  on  his 
implied  warranty."  Story,  Cont.  (5th  ed.  Bigelow),  §  1077;  1 
Chit.  Cont.  (11th  Am.  ed.)  631,  632,  note  m;  Add.  Cont.  chap.  7, 
§  1,  p.  212;  Kellogg  Bridge  Co.  v.  Hamilton,  110  U.  S.  108,  28 
L.  ed.  86. 

§  561.  Review  of  Authorities. — It  is  an  elementary  principle 
of  law  that  where  a  known,  described  and  defined  article  is  or- 
dered of  a  manufacturer,  although  it  is  stated  to  be  required  by 
the  purchaser  for  a  particular  purpose,  still,  if  the  known,  de- 
fined, and  described  thing  be  actually  supplied,  there  is  no  war- 
ranty that  it  shall  answer  the  particular  purpose  intended  by  the 
buyer.  Where  a  manufacturer  or  a  dealer  contracts  to  supply  an 
article  which  he  manufactures  or  producesi  or  in  which  he  deals, 
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to  be  applied  to  a  particular  pnrpose,  so  that  the  buyer  necessarily 
trusts  to  the  judgment  or  skill  of  the  manufacturer  or  dealer,  there 
is  in  that  case  an  implied  term  of  warranty  that  it  shall  be  rea- 
sonably fit  for  the  purpose  to  which  it  is  to  be  applied.  In  such 
a  case  the  buyer  trusts  to  the  manufacturer  or  dealer,  and  relies 
upon  his  judgment,  and  not  upon  his  own.  Benj.  Sales  (Cor- 
bin's  ed.)  §§  987,  988,  and  authorities  cited  in  the  notes.  It  is 
also  the  law  that  where  the  contract  of  sale  is  in  writing,  and 
contains  no  warranty,  parol  evidence  is  not  admissible  to  add  a 
warranty.  Van  Ostrand  v.  Reed^  1  Wend.  424;  Reed  v.  Wood^ 
9  Vt  2S5;  Mumford  v.  McPherson^  1  Johns.  414;  WiI.9on  v. 
Ma/rah^  1  Johns.  503;  Larnb  v.  CrafU^  12  Met.  353;  Dean  v. 
Mason^  4  Conn.  432;  Randall  v.  Rhodes,  1  Curt.  90. 

In  Whitinore  v.  South  Boston  Iron  Co,  2  Allen,  52,  the  con- 
tract bet  wen  the  parties  was,  that  the  defendant  should  make  IS 
or  22  retorts  in  dry  sand,  with  two  hands  each,  weighing  about 
3,000  pounds  each,  for  $100  each.  It  was  proved  on  the  trial 
that  the  retorts  were  ordered  for  use  in  the  manufacture  of  coal- 
oil,  and  the  judge  of  the  trial  court  instructed  the  jury,  among 
other  things,  that,  "in  all  cases  where  a  person  orders  of  a  manu- 
facturer an  article  to  be  made  for  a  special  purpose,  and  relies 
upon  the  judgment  of  the  manufacturer  alone,  there  is  an  implied 
warranty  that  the  article  shall  be  reasonably  fit  for  the  purpose 
for  which  it  is  to  be  used;  and,  if  they  found  the  present  case  to 
come  wdthin  this  principle,  it  was  the  same  as  if  the  parties  had 
put  the  implied  warranty  in  writing,  and  had  expressly  warranted 
to  funiish  such  retorts  as  should  be  fit  for  the  purpose  for  which 
they  were  ordered;  that  it  was  not  necessary  for  the  defendants  to 
know  the  entire  object  for  which  they  were  to  be  used,  but  only 
as  much  as  was  material  for  their  purposes,  and  not  the  whole  art 
of  making  coal-oil;  that  it  was  for  the  jury  to  say  whether  the  de- 
fendants did  not  know  enough  upon  the  evidence  to  require  them 
to  make  retorts  tit  and  proper  for  that  use  and  purpose;  and  that 
it  was  not  necessary  for  the  plaintiffs  to  inform  the  defendants  of 
the  purpose  for  which  the  retorts  were  to  be  used,  but  it  would 
be  sufficient  if  the  defendants  knew  it."  It  was  held  bv  the  Su- 
prcine  Court  that  these  instructions  were  erroneous.  In  the  opin- 
ion it  was  said  that  "the  contract  did  not  imply  that  the  retorts 
should  be  tit  for  the  particular  use  alleged  in  the  declaration.  It 
is  only  when  a  party  undertakes  to  supply  an  article  for  a  partic- 
ular use  tliat  he  is  held  to  warrant  that  it  shall  be  fit  and  proper 
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for  that  purpose.  Chitty,  Cont.  450^  and  cases  there  cited;  Brown 
V.  Edginyton^  2  Man.  &  G.  279;  Button  v.  Gerriah^  9  Gush.  89. 
When  the  contract  is  in  writing,  an  additional  warranty,  not  ex- 
pressed or  implied  by  its  terms,  that  the  article  is  fit  for  a  partic- 
ular use,  cannot  be  added  either  by  implication  of  law  or  by  parol 
proof.  Chcmter  v.  Hophins^  4  Mees.  &  W.  399.  The  general 
doctrine  that  parol  evidence  is  inadmissible  to  vary  or  add  to  a 
written  contract  would  exclude  the  parol  proof;  and  the  ordinary 
doctrine  of  construing  contracts,  by  adopting  the  fair  import  of 
the  language  which  the  parties  have  used,  would  exclude  such 
warranty  by  implication  of  law." 

In  CJumter  v.  HophinSj  4  Mees.  &  W.  399,  which  is  a  leading 
case  upon  this  subject,  the  defendant  sent  to  the  plaintiflE,  the 
patentee  of  an  invention  known  as  "Chanter's  Smoke  Consuming 
Furnace,"  the  following  written  order:  "Send  me  your  patent 
hopper  and  apparatus,  to  fit  up  my  brewing  copper  with  your 
smoke  consuming  furnace."  The  plaintiff  accordingly  put  up  on 
the  defendant's  premises  one  of  his  patent  furnaces,  but  it  was 
found  not  to  be  of  any  use  for  the  purposes  of  a  brewery,  and 
was  returned  to  the  plaintiff.  The  question  was  whether  there 
was  an  implied  warranty  on  the  part  of  the  plaintiff  that  the  fur- 
nace supplied  should  be  fit  for  the  purpose  of  a  brewery.  The 
principle  before  cited  from  Benjamin  on  Sales,  §  987,  was  here 
applied,  namely,  that  the  purchase  was  of  a  defined  and  well- 
known  machine.    Parke,  J?.,  said: 

"The  plaintiif  has  performed  his  part  of  the  contract  by  send- 
ing that  machine;  and  it  is  the  defendant's  concern  whether  it 
answers  the  purpose  for  which  he  wanted  to  use  it  or  not.  As  I 
read  the  contract,  all  the  plaintiff  has  to  do  is  to  send  his  patent 
machine,  and  whether  it  answers  the  purpose  of  the  defendant  or 
not,  ^-ith  that  the  plaintiff  has  nothing  to  do.  He  has  furnished  the 
machine  contracted  for,  and  he  is  entitled  on  that  conti'act  to 
recover  the  stipulated  price." 

In  Morehouse  v.  Comstock^  42  Wis.  626,  there  was  a  conti-act 
in  writing  for  the  purchase  of  "Michigan  apples."  The  contract 
contained  no  express  warranty.  The  court,  however,  held  that 
there  was  an  implied  warranty  that  the  apples  "were  conformable, 
as  to  kinds,  condition,  and  quality  to  that  which  would  be  under- 
stood by  the  trade,  from  the  term  'Michigan  apples,'  tliese  being 
the  descriptive  words  of  the  contract."  Ottawa  Bottle  db  F,  G, 
Co.  V.  Gunther,  31  Fed.  Rep.  208. 
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In  sales  of  personal  property,  no  warranty  of  qaality  or  con- 
dition is  implied.  Saliabwry  v.  Stainer,  19  Wend.  159;  Ormrod 
▼.  Suth,  U  Mees.  &  W.  651. 

Innumerable  other  authorities  might  be  cited  to  the  same  point. 

It  is  now  quite  as  well  settled,  that  a  usage  in  opposition  to  a 
settled  rule  of  law  is  void.  £die  v.  last  India  Co.  2  Burr. 
1216. 

On  the  circuit,  Zord  Mansfield  admitted  evidence  of  a  custom 
of  merchants  by  which  a  draft,  negotiable  under  the  general  law 
was  made  non-negotiable.  But  in  the  opinion  of  the  full  court, 
given  by  him,  he  says:  "I  am  very  clear  of  opinion  that  I  ought 
not  to  have  admitted  any  evidence  of  the  particular  usage  of 
merchants  in  such  a  case.  Of  this  I  say  I  am  not  satisfied,  for 
the  law  is  already  settled."  JBravm  v.  Jackson^  2  Wash.  (C.  C.) 
24;  Frith  v.  Ba/rker^  2  Johns.  327;  Wood/ruff  v.  Merchants 
Bank,  25  Wend.  673,  6  Hill,  174;  jffiwwr  v.  Dorr,  10  Mass.  26; 
United  States  v.  Buchamxim,^  48  U.  S.  8  How.  83,  lii  L.  ed. 
997;  Tharripsan  v.  Riggs,  72  U.  S.  5  Wall  663,  18  L.  ed.  704; 
Thompson  v.  Ashion^  14  Johns.  316;  Bankin  v.  American  Ins. 
Co.  1  Hall,  619;  Einton  v.  Zocke^  6  Hill,  437;  Beirne  v.  Dord, 
5  N. Y.  95;  B(men  v.  JVewell,  8  N. Y.  194;  Wheeler  v.  JTewbould, 
16  N.  Y.  395;  Mone  v.  Mutual  S.  Ins.  Co.  1  Sandf.  137;  Min- 
nesota  Cent.  B.  Co.  v.  Morgan,  52  Barb.  217;  Coxe  y.  Heisley,  19 
Pa.  243;  WetheriU  v.  NeOson,  20  Pa.  448;  Boon  v.  The  Belfast, 
40  Ala.  184;  Dickinson  v.  Gay,  7  AUen,  29;  Dodd  v.  Farlov),  11 
Allen,  426;  Stwrges  v.  Buckley,  32  Conn.  21;  Eaves  v.  Peoples 
Sa/v.  Bank,  27  Conn.  229;  Leach  v.  Bearddee,  22  Conn.  404. 

It  is  also  expressly  held  by  the  above  cases,  that  a  custom  by 
which  a  warranty  is  implied  against  false  packing  or  any  other 
defect,  contrary  to  the  rule  of  caveat  emptor,  is  void. 

There  are  some  cases  in  New  York,  in  Cowen  and  Wendell 
which,  it  has  been  claimed,  adopt  a  contrary  view;  but  all  of  these 
were  sales  by  sample. 

But  even  if  the  court  should  be  of  the  opinion  that  this  custom 
is  a  legal  and  valid  one,  it  .cannot  be  allowed  to  contradict  nor 
alter  the  express  terms  of  sale. 

^^Though  usage  is  admissible  to  explain  what  is  doubtful,  it  is 
admissible  to  contradict  what  is  plain." 

1  Greenl.  Ev.  §  292,  pp.  233,  234;  Thompson  v.  Biggs,  72  XJ. 
S.  5  Wall.  663,  18  L.  ed.  704;  Oel/ricks  v.  Ford,  64  XJ.  S.  23 
How.  49,  16  L.  ed.  534;  The  Beeside,  2  Sumn.  567;   Ware  v. 
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Hayward  Mubber  Co.  8  Allen,  84;  Leeoh  v.  Bea/rdslee^  22  Conn. 
404;  Eaves  v.  Peoples  Sm,  Bank^  27  Conn.  229. 

The  cnetom  of  any  particalar  trade  may  establish  an  implied 
warranty  between  parties  transacting  business  therein,  it  being 
presumed  that  the  dealings  of  the  parties  were  regulated  by  the 
custom,  in  the  absence  of  evidence  to  the  contrary.  Chitty,  Cont. 
454;  Jonea  v.  Bawderiy  4  Taunt.  853;  Casco  Mfg.  Co.  v.  Diaon^ 
3  Gush.  407. 

For  examples  of  the  custom  sanctioned  by  courts  which  vary  or 
modify  the  rule  of  cavedt  emptor^  we  refer  to  SewaU  v.  Otbbs^  1 
Hall,  602;  Sumner  v.  Tyson,  20  K  H.  384. 

The  customs,  contravening  the  rule  of  caveat  emptor^  which 
have  been  disregarded  by  the  courts,  are  of  a  very  different  nature 
from  the  one  now  under  consideration. 

The  former  were  customs  whereby  the  seller  impliedly  war- 
ranted his  wares  to  be  merchantable,  and  were  thus  directly  at 
variance  with  the  common  law.  This  custom  is  not  a  warranty 
in  regard  to  character  or  quality,  but  is  in  effect  a  warranty 
against  fraud;  that  material,  foreign  to  and  not  properly  belonging 
to  or  with  the  article  sold,  has  not  been  secretly  placed  within 
the  bale. 

When  an  express  or  implied  warranty  exists,  an  examination  of 
the  article  sold  is  not  a  waiver  of  the  contract.  WiUmgs  v.  Con- 
sequa.  Pet.  C.  C.  301. 

Especially  is  this  true  when  the  articles  are  so  prepared  and 
present  such  an  appearance  as  to  deceive  purchasers.  Henaha/vo 
v.  BohinSj  9  Met  83;  Tye  v.  JPtninore,  3  Campb.  462;  ShepK&rd 
V.  Kain,  5  Barn.  &  Aid.  240;  Osgood  v.  Lewis,  2  Harr.  &  G. 
495. 

A  principal  is  liable  for  the  acts  of  a  general  agent,  in  all  mat- 
ters within  the  customary  and  usual  scope  of  the  business  upon 
which  the  agent  is  employed,  although  the  agent  exceeds  private 
instructions,  not  communicated  to  the  party  acting  with  such 
agent.  Story,  Ag.  147,  n;  Howa/rd  v.  Shewaa^d,  L.  K.  2  C.  P. 
148;  Bama/rd  v.  KeUogg,  77  U.  S.  10  Wall.  383',  19  L.  ed.  987. 

The  rule  is  that,  whenever  the  vendor,  at  the  time  of  the  sale, 
makes  an  assertion  or  representation,  respecting  the  kind,  quality 
or  condition  of  the  thing  sold,  upon  which  he  intends  that  the 
vendee  shall  rely,  and  upon  which  the  vendee  does  rely  in  making 
the  purchase,  it  amounts  to  a  warranty.  1  Thomp.  Tr.  §  1195; 
Lamme  v.  Gregg ^  1  Met.  (Ky.)  444.     See  also  as  to  what  amoimts 
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to  a  warranty.  Smith  v.  Miller^  2  Bibb,  617;  Bacon  v.  Broxm^ 
3  Bibb,  35;  Dicker  v.  WiUiams,  2  B.  Mon.  374;  Dufee  v.  J^a- 
son,  8  Cow.  25;  Vernon  v.  ICei/s,  12  East,  632,  639;  Morrill  v. 
WcLllace^  9  N.  H.  Ill;  Chapmcm  v.  Murch^  19  Johns.  290;  Cook 
V.  Mosdey,  13  Wend.  278;  Foggart  v.  BUchwdUr,  26  X.  C.  238. 
If,  however,  the  vendor,  by  what  he  says,  merely  intends  to  ex- 
press an  opinion  or  belief  about  the  matter,  and  not  to  make  an 
affirmation  of  a  fact,  then  the  statement  will  not  amount  to  a  war- 
ranty. 1  Thompson,  Trials,  citing  Henson  v.  King^  48  X.  C.  419; 
Rogers  ▼.  Achermom^  22  Barb.  134;  Congar  v.  Chamberlain^  14 
Wis.  258;  Osgood  v.  Lewis.  2  Harr.  &  G.  495;  Bond  v.  Clark^  35 
Vt  577;  Foster  v.  CaldwdPsEsta^,  18  Vt.  176;  Beemanv.  Bu€l\ 
3  Vt.  53;  Thornton  v.  Thompson,  4  Gratt.  121;  Busicell  v.  Hob*/, 
3  N.  H.  467;  TWtftf  v.  Brovm,  4  Gray,  457. 

See  also  extended  note  appended  to  the  case  of  Shaw  v.  Smithy 
11  L.  R  A.  681. 
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Of  all  the  American  states  that  have  formerly  adopted  the  so-called  "  Code 
Procedure  "  none  have  given  a  more  cordial  reception  or  a  greater  expansion  to 
the  distinguishing  principles  that  procedure  typifies  than  have  the  states  of  New 
York  and  California.  The  pioneers  in  this  great  reform  were  designated  hy 
the  New  York  Legislature  of  1848,  and  through  the  critical  and  scholarly  re- 
search of  such  eminent  lawyers  aa  David  Dudley  Field,  Montgomery  Throop, 
Alexander  H.  Bradford,  David  Graham,  and  their  equally  distinguished  com- 
peers, a  codification  of  practice  methods  was  effected  that  must  ever  be  regarded 
as  a  monument  of  rare  legal  ability  coupled  with  perfect  familiarity  with  the 
principles  of  law. 

California  at  an  early  stage  6f  her  political  history  adopted  the  provisions  of 
the  great  reform  without  abridgement,  and  both  states  enacted  special  statutory 
provisions  relating  to  the  law  of  evidence.  Chapters  0  and  18  respectively  of 
these  two  Codes  are  devoted  to  the  statement  of  certain  evidentiary  principles. 
In  the  California  Code  these  principles  have  been  expressed  in  a  somewhat  ex- 
tended series  of  concise  formulae  in  every  way  admirable  as  indicative  of  the 
juridical  sentiment  and  legislative  intent  as  to  what  rules  of  this  character  should 
embody.  New  York  had  previously  legislated  upon  the  same  subject,  and  for 
many  years  these  various  enactments  were  in  full  force  through  these  extensive 
jurisdictions  and  were  subjected  to  the  intelligent  criticism,  revision  and  amend- 
ment that  the  logic  of  events  and  the  emergency  of  the  times  suggested.  After 
having  withstood  a  working  test  of  many  years  these  sections  have  crystalized 
into  their  present  form,  and  their  force  and  efficacy  is  well  recognized,  even  in 
those  jurisdictions  that  have  not  as  yet  enacted  similar  laws. 

In  behalf  of  these  various  provisions  no  claim  is  made  that  they  possess  any 
extra-territorial  force  that  can  be  relied  upon  as  controlling;  but  our  contention 
is  that  as  they  have  been  demonstrated  tJieir  adaptability  to  the  existing  require- 
ments of  a  voluminous  and  intricate  legislation  in  two  of  the  principal  American 
states,  they  are  not  altogether  unworthy  oi  introduction  in  a  work  of  this  scope 
and  character,  in  that  they  furnish  a  terse  and  epigrammatic  trial  brief  of  the  rules 
of  evidence,  and  have  secured  cordial  acknowledgment  as  accurate  exposition 
of  those  rules  by  judges  of  exceptional  merit,  and  practitioners  of  unrivaled 
skin.  In  the  absence  of  any  express  legislation  on  the  subject  in  many  of  the 
Federal  states,  they  may  be  cited  with  effect,  and  it  is  hoped  that  their  repro- 
duction in  this  immediate  connection  will  give  additional  value  to  our  present 
imdertaking. 
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FROM  NEW  YORK  CODE 

—OP- 


CHAPTER  IX. 

EVIDENCE. 
TITLE     I.— Gbnbbal  rboulationb  rbspbotino  byidbncb,  and  thb  com- 

PBTBNCT  AND  MODS  OF  EZAMINATION  OF  A  WITNESS. 
TITLE     II.— COMFBLLINO  THB  ATTBNDANOB  AND  TBSTIMONT  OF  A  WrTNBSB, 

TITLE  III.— Dbpobitions. 

TITLE   IV. — DOCUMBNTART  EVTDBNCB. 
TITLE     V. — MlBCBLLANBOUB  PBOVI8IONS. 


TITLE  I. 


General  regttlatioru  respecting  evidence,  arid  the  competency  and  mode  of  examina- 
tion of  a  toitnesg. 

JkRTKXE  1.  Competenoy  of  a  witnees;  evidence  In  i>articuiar  caaes. 
2.  Admlnlatratlon  of  an  oath  or  affirmation. 


COMFETENCT  OF  A  WITNESS;   ByiDENCB  IN  FABTICULAR  C\8R8. 

Sxc  8S8.  No  witness  to  be  exoluded  by  reason  of  interest,  etc. 
829.  When  party,  etc.,  cannot  be  examined. 

8H0L  Testimony  of  party  dying*  after  trial,  etc.,  is  evidence  on  new  trial,  etc. 
831.  When  busband  and  wife  not  competent  witnesses.    Id.;  when  competent. 

882.  Conviction  for  crime,  not  to  exclude  witness ;  bow  conviction  proved. 

883.  Clerg'ymen,  etc.,  not  to  disclose  confessions. 

831.  Physicians  not  to  disclose  professional  Information. 

83S.  Attorneys  and  counsellors  not  to  disclose  communlcatioDS. 

886.  Application  of  the  last  three  sections. 

887.  When  witness  not  excused  from  testifying. 
838.  Evidence  of  party  may  be  rebutted. 

880.  Admission  by  member  of  corporation. 

840.  Seal,  presumptive  evidence  or  consideration.! 

841.  Presumption  of  death  in  certain  cases. 

§  888.  iVb  witnese  to  he  excluded  by  reaeon  cf  intereet,  etc 

Except  88  Otherwise  special]^  prescribed  in  this  title,  a  person  shall  not  be 
excluded  or  excused  from  being  a  witness,  by  reason  of  his  or  her  interest  in 
the  event  of  an  action  or  special  proceeding;  or  because  he  or  she  is  a  party 
thereto;  or  the  husband  or  wife  of  a  party  thereto,  or  of  a  person  in  whose  be- 
lialf  an  action  or  special  proceeding  is  brought,  prosecuted,  opposed,  or  defended. 

132a 
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^  889.  WJten  party,  etc,,  cannot  be  examined. 

Upon  the  trial  of  an  action,  or  the  bearing  upon  tbe  merits  of  8  special  pro* 
ceeding,  a  party  or  person  interested  in  the  event,  or  a  person  from,  tbroui^h  or 
under  whom  such  a  party  or  interested  person  derives  his  interest  or  title  by 
assignment  or  otherwise,  shall  not  be  examined  as  a  witness  in  bis  own  behalf  or 
interest,  or  in  behalf  of  the  party  succeeding  to  his  title  or  interest  a^inst  the 
executor,  administrator  or  survivor  of  a  deceased  person  or  the  committee  of  a 
lunatic,  or  a  person  deriving  his  title  or  interest  from,  through  or  under  a  de> 
ceased  person  or  lunatic,  by  assignment  or  otherwise  concerning  a  personal 
transaction  or  communication  t)etween  tbe  witness  and  the  deceased  person  or 
lunatic,  except  where  the  executor,  administrator,  survivor,  committee  or  person 
so  deriving  title  or  interest  is  examined  in  his  own  behalf,  or  the  testimony  of 
the  lunatic  or  deceased  person  is  given  in  evidence  concerning  the  same  trans 
action  or  communication.    A  person  shall  not  be  deemed  interested  for  the 

{mrposes  of  this  section  by  reason  of  being^  a  stockholder  or  officer  of  any  bank- 
ng  corporation  which  is  a  party  to  the  action  or  proceeding,  or  interested  in  the 
event  thereof. 

§880*  TetUmtmy  of  party  dying  after  trial,  etc.,  is  evidence  on  neie  trial,  etc. 

Where  a  party  has  died  since  the  trial  of  an  action,  on  the  hearing  upon  the 
merits  of  a  special  proceeding,  the  testimony  of  the  decedent,  or  of  any  person 
who  is  rendered  incompetent  by  the  provisions  of  the  last  section,  taken  or  read 
in  evidence  at  tbe  former  trial  or  hearing,  may  be  given  or  read  in  evidence  at  a 
new  trial  or  hearing  by  either  party,  subject  to  any  other  legal  objection  to  tbe 
competency  of  the  witness,  or  to  any  legal  objection  to  his  testimony  or  any 
question  put  to  him. 

§881.   When  husband  or  wife  not  competent  toitneee, 

A  husband  or  a  wife  is  not  competent  to  testify  against  the  other  upon  the 
trial  of  an  action,  or  the  hearing  upon  the  merits  of  a  special  proceeding  founded 
upon  an  allegation  of  adultery,  except  to  prove  the  marriage.  A  husband  or 
wife  shall  not  be  compelled,  or  without  consent  of  the  other,  if  living,  allowed 
to  disclose  a  confidential  communication  made  by  one  to  the  other  during  mar- 
riage. In  an  action  for  criminal  conversation,  the  plaintiffs  wife  is  not  a  com- 
petent witness  for  the  plaintiflT ,  but  she  is  a  competent  witness  for  the  defendant 
as  to  any  matter  in  controversy,  except  that  she  cannot,  without  the  plaintiff's- 
consent,  disclose  any  confidential  communication  had  or  made  between  herself 
and  the  plaintiff. 

^  888.  Contidianfor  crime,  not  to  exclude  untness;  proving  conviction, 
A  person  who  has  been  convicted  of  a  crime  or  misdemeanor  is,  notwith- 
standing, a  competent  witness  in  a  civil  or  criminal  action  or  special  proceeding; 
but  the  conviction  may  be  proved  for  the  purpose  of  affecting  the  weight  of  hi» 
testimony,  either  by  the  record  or  by  his  cross- exsjnination,  upon  which  he  must 
answer  any  question  relevant  to  that  inquiry;  and  the  party  cross-examining 
him  IB  not  concluded  by  his  answer  to  such  a  question. 

^  888.  Clergymen,  etc.,  not  to  disclose  confessions, 

A  clergyman,  or  other  minister  of  any  religion,  shall  not  be  allowed  to  dis- 
close a  confession  made  to  him,  in  his  professional  character,  in  the  course  of 
discipline,  enjoined  by  the  rules  of  practice  of  the  religious  body,  to  which  he 
belongs. 

§  884.  Physicians  not  to  disclose  prqfessioncU  information. 

A  person,  duly  authorized  to  practice  physic  or  surgery,  shall  not  be  allowed 
to  disclose  any  information  which  he  acquired  in  attending  a  patient,  in  a  pro- 
fessional capacity,  and  which  was  necessary  to  enable  him  to  act  in  that  capacity. 

g  886.  Attorneys  and  counsellors  not  to  disclose. 

An  attorney  or  counsellor  at  law  shall  not  be  allowed  to  disclose  a  communi- 
cation, made  by  his  client  to  him,  or  his  advice  given  thereon,  in  tbe  coune  of 
his  professional  employment. 

§  888.  Application  of  the  last  three  sections. 

The  last  three  sections  apply  to  every  examination  of  a  person  as  a  witness, 
unless  the  provisions  thereof  are  expressly  waived  by  the  person  confessing,  tht 
patient  or  the  client. 
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$  887.  When  witness  not  excused  from  testifying, 

A  competent  witness  shall  not  be  excused  from  answering  a  relevant  question, 
on  the  ground  only  that  the  answer  may  tend  to  establish  the  fact,  that  he  owes 
a  debt,  or  is  otherwise  subject  to  a  civil  suit.  But  this  provision  does  not  require 
a  witness  to  give  an  answer,  which  will  tend  to  accuse  himself  of  a  crime  or 
misdemeanor,  or  to  expose  him  to  a  penalty  or  forfeiture;  nor  does  it  vary  any 
any  other  rule,  respecting  the  examination  of  a  witness. 

^  888.  Evidence  of  party  may  be  rebutted. 

The  testimony  of  a  party,  taken  at  the  instance  of  the  adverse  party,  orally 
or  by  deposition,  may  be  rebutted  by  other  evidence. 

§839.  Admission  by  member  of  corporation. 

The  admission  of  a  member  of  an  i^gregate  corporation,  who  is  not  a  party, 
shall  not  be  received  as  evidence  against  the  corporation,  unless  it  was  made 
concerning  and  while  engaged  in  a  transaction,  in  which  he  was  the  authorized 
agent  of  the  corporation. 

§  840.  Seal,  presumpti'oe  evidence  of  consideration, 

A  seal  upon  an  executory  instrument,  hereafter  executed,  is  only  presumptive 
evidence  of  a  sufficient  consideration,  which  may  be  rebutted,  as  if  the  instru- 
ment was  not  sealed. 

§  841.  Presumption  of  death  in  certain  cases. 

A  person,  upon  whose  life  an  estate  in  real  property  depends,  who  remains 
without  the  United  States,  or  absents  himself,  in  the  State  or  elsewhere,  for 
seven  years  together,  is  presumed  to  be  dead,  in  an  action  or  special  proceeding, 
concerning  the  property,  in  which  his  death  comes  in  question,  unless  it  is 
afflrmativdy  proved  that  he  was  alive  within  that  time. 


ABTICUB  SECOND. 

ADMTNISTRATION  OF  AS  OATH  OR  AFFIRMATION. 

Sec.  842.  Before  whom  oaths  and  affidavits  may  be  taken. 

843.  Id.;  In  special  cases. 

844.  Id.;  wltQout  the  State. 

845.  General  mode  of  swearlngr. 

846.  When  klHsing  the  gospels  dispensed  with. 

847.  When  affirmation  to  be  made. 

848.  Other  modes  Of  swearinff. 

849.  Hwearinff  persons  not  Christians. 
860.  Court  may  examine  witness. 

851.  Swearing  falsely  in  any  form,  perjury, 

§  84S.  Before  whom  oaths  and  afidavits  taken. 

An  oath  or  affidavit,  required  or  authorized  by  law;  except  an  oath  to  a  juror 
or  a  witness  upon  a  trial,  an  oath  of  office,  and  an  oath  required  by  law  to  be 
taken  before  a  particular  officer;  may  be  taken  before  a  judge,  clerk,  deputy- 
clerk,  pr  special  deputv-clerk,  of  a  court,  a  notary  public,  mayor,  justice  of  the 
peace,  surrogate,  special  county  Judge,  special  surrogBte,  county  derk,  deputy 
county  clerk,  special  deputy  county  clerk,  or  commissioner  of  deeds,  within  the 
district  in  which  the  officer  is  authorized  to  act;  and,  when  certiHed  by  the 
officer,  to  have  been  taken  before  him,  may  be  used  in  any  court,  or  before  any 
officer  or  other  person. 

§  843.  Before  whom  oaths  taken  in  special  cases;  when  affidavits  received. 

Where  an  officer,  person,  board,  or  committee,  has  been  heretofore,  or  is  here- 
after authorized  by  law,  to  take  or  hear  testimony,  or  to  hear  or  receive  an 
affidavit,  or  to  take  a  deposition,  in  relation  to  a  matter,  concerning  which  he  or 
it  has  a  duty  to  perform,  the  officer  or  person,  or  a  member  of  the  board  or  com- 
mittee, may  administer  an  oath  for  that  purpose.  Where  an  officer,  person, 
board,  or  committee,  to  whom  or  to  which  application  is  made  to  do  an  act  in  an 
official  capacity,  re<j[uires  information  or  proof,  to  enable  him  or  it  to  decide  upon 
the  propriety  of  domg  the  act,  he  or  it  may  receive  an  affidavit  for  that  purpose. 

§  844.  Before  whom  oaths  taken  without  the  State. 

An  oath  or  affidavit  required,  or  which  may  be  received,  in  an  action,  special 
proceeding,  or  other  matter,  may  be  taken,  without  the  State,  except  where  it 
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if  Otherwise  spedally  prescribed  hv  law,  before  an  officer  authorized  hj  the  laws 
of  the  State,  to  take  and  certify  tbe  ackoowled^ment  and  proof  of  deeds,  to  be 
recorded  In  tiie  State;  and,  when  certified  by  him  to  have  been  taken  before 
him,  and  accompanied  with  the  like  certificates,  as  to  bis  official  character  and 
the  genuineness  of  his  signature,  as  are  required  to  entitle  a  deed  acknowledged 
before  him  to  be  recorded  within  the  State,  may  be  used,  as  if  taken  and  certi- 
fied in  this  State,  by  an  officer  authorized  by  law  to  take  and  certify  the  same. 

§  846.  General  mode  of  swearing. 

The  usual  mode  of  administerinii^  an  oath,  now  practiced,  by  the  person  who 
swears  laying  bis  hand  upon  and  kissiog  the  gospels,  must  be  observed,  where 
an  oath  is  administered,  except  as  otherwise  specudly  prescribed  in  this  article 

^  846.  When  kietinq  gompde  diepensed  with. 

The  oath  must  be  administered  in  the  following  form,  to  a  person  who  so- 
desires,  the  la3ring  of  the  hand  upon  and  kissing  the  gospels  being  omitted: 
"  You  do  swear,  in  the  presence  of  the  everliving  Gtod.  While  so  swearing. 
he  may  or  may  not  hold  up  his  hand,  at  his  option. 

$  847.  When  afirmaUon  to  be  made, 

A  solemn  declaration  or  affirmation,  in  the  following  form,  must  be  adminis- 
tered to  a  person  who  declares  that  he  has  conscientious  scruples  against  taking 
an  oath,  or  swearing  in  any  form:  "Tou  do  solemnly,  sincerely,  and  truly, 
declare  and  affirm." 

I  848.  Otfter  modee  ofmoearina. 

if  the  court  or  officer,  before  which  or  whom  a  person  is  offered  as  a  witness, 
ia  satisfied,  that  any  peculiar  mode  of  swearing,  in  lieu  of,  or  in  addition  to- 
layinff  the  hand  upon  and  kissing  the  gospels,  Is,  in  his  opinion,  more  solemn 
and  ooli^torr,  the  court  or  officer  may,  in  its  or  his  discretion,  adopt  that  mode 
of  sweanng  the  witness. 

$  849.  JSteearing  penOne  not  Chrietiana. 

A  person  believing  in  a  religion,  other  than  the  Christian,  mav  be  sworn 
according  to  the  pecuuar  ceremonies,  if  any,  of  his  religion,  instead  of  aa  pre- 
scribed in  section  846  or  section  846  of  this  Act 

g  860.  Court  may  examine  witnem. 

The  court  or  officer  may  examine  an  infant,  or  a  person  apparently  of  weak 
intellect,  produced  before  it  or  him,  as  a  witness,  to  ascertain  his  capacity  and 
the  extent  of  his  knowledge;  and  may  inquire  of  a  person,  produced  as  a  wit- 
ness, what  peculiar  ceremonies  in  swearing  he  deems  most  oUigatory. 

g  861.  Swearing  faUeljt  in  any  form,  verjury. 

A  person  swearing,  affirming,  or  declaring,  in  any  form,  where  an  oath  is 
authorized  by  law,  is  lawfully  sworn,  and  is  guilty  of  periunr,  in  a  case  where 
he  would  be  gutity  of  the  same  crime,  if  he  had  sworn  by  laying  his  hand  upon 
and  kissing  the  gospels. 


TITLE  H. 

OmnpeUing  the  attendance  and  testitnony  of  a  witneei. 

Baa  ffiS.  Mode  of  servlnflr  subpcena  issued  out  of  a  oonrt. 
863.  Penalty  for  disobedieDce. 

854.  Hubpoeoa  to  be  issued  by  Judge,  eta 

855.  Penalty  for  disobeyinflr  such  a  subpoona;  warrant  for  witoess. 
866.  Id.;  when  witness  to  be  imprisoned. 

857.  Id.;  oontents  of  warrant. 

858.  To  whom  warrant  for  a  witness  directed ;  how  executed. 
8G8.  Qualifloatlon  of  preoedlnir  sections. 

800.  witness  exempt  from  arrest. 

801.  When  to  be  dlschanred  from  arrest. 
982.  By  whom  witness  may  be  discharged. 
868.  Arrest,  when  void;  penalty. 

801.  Sheriff  not  to  be  liable,  unless  affidavit  is  made. 

866.  Application  of  foregoing  provisions  to  judgm.enta. 
806.  Records  not  to  be  removed  by  virtue  of  subpoana. 

867.  Production,  etc,  of  book  account. 

868.  Books,  etc,  of  corporation,  how  produced. 

800.  When  personal  attendance  not  required  by  sabpcena  duces  teenm. 
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§  858*  MoiU  ofwrring  stibpana  issued  ant  of  a  court. 

A  subpoena,  issued  out  of  the  court,  to  compel  the  atteudance  of  a  witness,, 
and,  where  the  subpcsna  so  requires,  to  compel  him  to  bring  with  him  a  book 
or  P&per,  mast  be  served  as  follows: 

1.  The  original  subpcsna  must  be  exhibited  to  the  witness. 

2.  A  cop^  of  the  subpoena,  or  a  ticket  containing  its  substance,  must  be  de- 
livered to  him. 

8.  The  fees,  allowed  by  law,  for  travelling  to.  and  returning  from,  the  place 
where  he  is  required  to  attend,  and  for  one  day  s  attendance,  must  be  paid  or 
tendered  to  him. 

§  868.  PenaUpfor  disobedtenee. 

A  person  so  subpoenaed,  who  fails,  without  reasonable  excuse,  to  obey  the 
subpoena,  or  a  person  who  fails,  without  reasonable  excuse,  to  obey  an  order, 
duly  served  upon  him,  made  by  the  court  or  a  judge,  in  an  action,  before  or 
after  final  lud^ent  therein,  requiring  him  to  attend,  and  be  examined,  or  so  to 
attedd,  and  bring  with  him  a  book  or  a  paper,  is  liable,  in  addition  to  punish- 
ment for  contempt,  for  the  damages  sustained  by  the  party  aggrieved  in  conse- 
quence of  the  failure,  and  fifty  dollars  in  addition  thereto.  Those  sums  may 
be  recovered  in  one  action,  or  in  separate  actions.  If  he  is  a  party  to  the  action 
in  which  he  was  subpoenaed,  the  court  may,  as  an  additional  punishment,  strike 
out  his  pleading. 

g  854*  Subpana  issued  by  judge,  etc. 

Where  a  judge,  or  an  arbitrator,  referee,  or  other  person,  or  a  board  or  com- 
mittee, has  been  heretofore,  or  is  hereafter  expressly  authorized  by  law,  to  bear,, 
try,  or  determine  a  matter;  or  to  do  any  other  act  in  an  ofllcial  capacity,  in  rela- 
tion to  which  proofs  may  be  taken,  or  the  attendance  of  a  person  as  a  witness 
may  be  required;  or  to  require  a  person  to  atteno,  either  before  him  or  it,  or 
before  another  judge,  or  officer,  or  a  person  designated  in  a  commission  issued 
by  a  court  of  another  State  or  country,  to  give  testimony  or  to  have  his  depo- 
sition taken,  or  to  be  examined;  a  subpoena  may  be  issued,  by  and  under  the 
hand  of  the  judse,  arbitrator,  referee^  or  other  person,  or  the  chairman,  or  a 
majority,  of  the  hoard  or  committee,  requiring  the  person  to  attend;  and  also, 
in  a  proper  case,  to  bring  with  him  a  book  or  a  paper.  The  subpoena  must  be 
served,  aa  prescribed  in  section  eight  hundred  and  fifty-two  of  this  Act.  This 
section  does  not  apply  to  a  matter  arising,  or  an  act  to  be  done,  in  an  action  in 
a  court  of  record. 

g  855.  Penalty  for  disobeying  stLch  subpoena;  warrant  for  witness. 

A  person  who  is  duljr  subpoenaed,  as  prescribed  in  the  last  section,  must  obey 
the  subpoena.  If  he  fails  so  to  do,  without  a  reasonable  excuse,  he  is  liable,  in 
addition  to  any  other  punishment  which  may  be  lawfully  inflicted  therefoi,  for 
the  damages  sustained  by  the  person  aggrieved,  in  consequence  of  the  failure, 
and  fifty  dollars  in  addition  thereto,  to  be  recovered  as  prescribed  in  section 
eight  hundred  and  fifty-three  of  this  Act.  If  he  fails  to  attend,  the  person  issuing 
the  subpoena,  if  he  is  a  judge  of  a  court  of  record  or  not  of  record,  or  if  not, 
then  any  judge  of  such  a  court,  upon  proof  by  affidavit  of  the  failure  to  attend, 


required. 

§  856.  When  witness  to  be  imprisoned. 

If  the  person  subpoenaed  and  attending  or  brought  as  prescribed  in  the  last 
section,  before  an  officer,  or  other  person  or  a  bodv  refuses  without  reasonable 
cause  to  be  examined,  or  to  answer  a  legal  and  pertinent  question,  or  to  produce 
a  book  or  paper  which  he  was  directed  to  bring  by  the  terms  of  the  subpoena, 
or  to  subscribe  his  deposition  after  it  has  been  correctly  reduced  to  writing,  the 
person  issuing  the  subpoena,  if  he  is  a  judge  of  a  court  of  record,  or  not  of  record 
may  forthwith,  or  if  he  is  not,  then  any  judge  of  such  court  may  upon  proof  by 
affidavit  of  the  facts  by  warrant  commit  the  offender  to  lail,  there  to  remain 
until  he  submits  to  do  the  act  which  he  was  so  required  to  do  or  is  discharged, 
according  to  law. 

§867*  Contents  of  warrant  of  commitment. 

A  warrant  of  commitment,  issued  as  prescribed  in  the  last  section,  must 
specify  particularly  the  cause  of  the  commitment;  and,  if  the  witness  is  com- 
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mltted  for  refusing  to  answer  a  question,  the  question  must  be  inserted  in  the 
warrant. 

g  868.  To  whom  warrant  for  witneu  directed;  how  executed. 

A  warrant  to  apprehend  or  commit  a  person,  issued  as  prescribed  in  this  title, 
must  be  directed  to  the  sberilT  of  the  county  where  the  person  is,  and  must  be 
executed  b^  him,  in  the  same  manner,  as  a  similar  mandate  issaed,  by  a  ooort 
of  record,  in  an  action. 

§869.  Qualification  of  preceding  aections. 

The  foregoin^r  sections  of  this  title  do  not  a^ply  to  a  subpoena  issued  by  a  Jus- 
tice of  the  peace;  or  to  a  witness  subpoenaed  to  attend  a  court  held  by  a  justice 
of  the  peace;  or  to  a  case  where  special  provision  is  otherwise  made  by  law,  for 
compelling  the  attendance  of  a  witness. 

§  860.   Witneu  exempt  from  arrest. 

A  person  duly  and  in  ^ood  faith  subpoenaed  or  ordered  to  attend,  for  the  pur- 
pose of  being  examined,  m  a  case  where  his  attendance  may  lawfully  be  enforced 
by  attachmeot,  or  by  commitment,  is  privileged  from  arrest  in  a  civil  action  or 
special  proceeding,  while  going  to,  remaining  at,  and  returning  from,  the  place 
where  he  is  required  to  attend. 

§861.  When  to  be  disehargedfrom  arrest. 

The  court,  from  which  a  subpoena;  served  in  good  faith,  was  issued,  or  by 
which  an  order  was  made,  requiring  a  person  to  attend,  for  the  purpose  of  being 
examined;  or  a  ^udge  thereof,  upon  proof,  by  affidavit,  of  the  facts,  must  make 
an  order,  directing  the  discharge  of  a  witness  or  other  person,  from  an  arrest 
made  in  violation  of  the  last  section. 

§  868.  By  whom  witnese  may  be  discharged. 

A  Justice  of  the  supreme  court,  in  any  |)art  of  the  State,  or  a  county  judge,  or 
a  Judge  of  a  superior  city  court,  within  his  district,  has  the  like  authority  as  a 
judge  of  the  court,  to  make  an  order  for  a  discharge,  in  a  case  specified  in  the 
last  section.  Upon  satisfactoir  proof,  by  affidavit,  of  the  facts,  he  must  also 
m^e  an  order,  directing  the  discharge  oi  a  person  arrested,  in  violation  of  sec- 
tion eieht  hundred  and  sixty  of  this  Act,  where  a  subpoena,  served  in  good  faith 
upon  the  person  arrested,  was  issued  as  prescribed  in  section  eight  hundred  and 
fifty-four  of  this  Act. 

§  868.  Arrest  when  wid;  penalty. 

An  arrest,  made  contrary  to  the  foregoing  provisions  of  this  title,  is  absolutely 
void,  and  is  a  contempt  of  the  court,  if  any,  from  which  the  subpoena  was 
issued,  or  by  which  the  witness  was  directed  to  attend.  An  action  may  be  main- 
tained, by  the  person  arrested,  against  the  officer  or  other  person  making  such 
arrest,  in  which  the  plaintiff  is  eotitlcd  to  recover  treble  damages.  A  similar 
action  may  also  be  maintained,  in  a  like  case,  by  the  party  in  whose  behalf  the 
witness  was  subpoenaed,  or  the  order  procured,  to  recover  the  damages  sustained 
by  him,  in  coDsequence  of  the  arrest. 

g  864.  S/teriff  not  to  be  liable^  unless  affidavit  is  made. 

But  a  sherilT  or  other  officer,  or  person,  is  not  so  liable,  unless  the  person 
claiming  an  exemption  from  arrest,  makes,  if  required  by  the  sheriff  or  officer, 
an  affidavit,  to  the  effect  that  he  was  legally  subpoenaed  or  ordered  to  attend, 
and  that  be  was  not  so  subpoenaed  or  ordered  by  his  own  procurement,  with 
the  intent  of  avoiding  arrest.  In  his  affidavit,  he  must  specify  the  court  or 
officer,  the  place  of  attendance,  and  the  cause  in  which  he  was  so  subixsnaed 
or  ordered.  The  affidavit  majr  be  taken  before  the  officer  arresting  him,  and 
exonerates  the  officer  from  liability  for  not  making  the  arrest. 

t;^  865.  Application  of  provisions  to  judgments. 

The  foregoing  provisions  of  this  title,  relating  to  a  person  required,  by  an 
order  of  a  court,  to  attend,  apply,  where  such  an  attendance  is  required  by  the 
terms  of  a  judgment. 

^  866.  Records  not  to  be  removed  by  virtue  ofsubpana. 

The  record  of  a  conveyance  of  real  property,  or  any  other  record,  or  docu- 
ment, whereof  a  transcript  duly  certified  may  by  law  be  read  in  evidence,  shall 
not  be  removed,  by  virtue  of  a  subpoena  duces  tecum,  from  the  office  in  which 
it  is  kept;  except  temporarily,  bv  the  clerk  having  it  in  custody,  to  a  term  or 
sitting  of  the  court  of  which  he  is  clerk;  or  by  the  officer,  having  it  in  custody. 
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If 
to  a  term  or  sitting  of  a  court,  or  a  trial  before  a  referee,  held  in  the  city  or 
town  where  his  office  is  situated.  Where  it  is  required  at  any  other  place,  it 
may  be  removed,  by  order  of  the  supreme  court,  a  superior  city  court,  or  a 
•county  court,  made  in  court,  and  entered  in  the  minutes;  specifying  that  the 
production  of  the  original,  instead  of  a  transcript,  is  necessary. 

§  867.  Production,  etc.,  of  book  of  account. 

A  person  shall  not  be  compelled  to  produce,  upon  a  trial  or  hearing,  a  book 
of  account,  otherwise  than  by  an  order  requiring  him  to  produce  it,  or  a  sub- 
poena duces  tecum.  Such  a  subpoena  must  be  served  at  least  five  days  before 
the  day  when  he  is  recjuired  to  attend.  At  any  time  after  service  of  such  a 
eubpcena  or  order,  the  witness  may  obtain,  upon  such  a  notice  as  the  judge, 
referee,  or  other  officer  prescribes,  an  order  relieving  him  wholly  or  partly  from 
the  obligations  imposed  upon  him  by  the  subpoena  or  the  order  for  production, 
upon  such  terms  as  justice  requires,  touching  the  inspection  of  the  book  or  any 
portion  thereof,  or  taking  a  copy  thereof,  or  extracts  therefrom,  or  otherwise. 
An  order  may  be  made,  as  prescribed  in  this  section,  by  a  judge  of  the  court, 
or,  In  a  special  proceeding  pending  out  of  court  before  an  officer,  by  the  officer, 
or,  in  either  case,  by  a  referee  duly  appointed  in  the  cause,  and  authorized  to 
hear  testimony.  A  justice  of  the  peace  or  other  judge  of  a  court  not  of  record 
may  make  such  an  order  ici  an  action  brought  in  his  court,  at  any  time  after  the 
oommencement  thereof. 

§  868.  Books f  etc.,  of  corporation,  Jioto  produced. 

The  production,  upon  a  trial,  of  a  book  or  paper,  belonging  to  or  under  the 
control  of  a  corporation,  may  be  compelled,  in  like  manner  as  if  it  was  in  the 
hands,  or  under  the  control,  of  a  natural  person.  For  that  purpose,  a  subpoena 
•duces  tecum,  or  an  order,  made  as  prescribed  in  the  last  secuon,  as  the  case 
requires,  must  be  directed  to  the  president,  or  other  head  of  Uie  corporation,  or 
to  the  officer  thereof,  in  whose  custody  the  book  or  paper  is. 

§  869.  When  attendance  not  required  by  subpcena  duces  tecum. 

in  a  case  specified  in  the  last  section,  or  where  a  subpoena  duces  tecum,  or  an 
order,  made  as  prescribed  in  section  866  or  section  867  of  this  Act,  requires  a 
public  officer  to  attend,  and  bring  a  book  or  paper  under  his  control,  the  sub- 
poena or  order  is  deemed  to  be  sufficiently  obeyed,  if  the  book  or  paper  is  pro- 
•duced  by  a  subordinate  officer  or  employee  of  the  corporation,  or  in  the  public 
office,  who  possesses  the  requisite  knowledge  to  identify  it,  and  to  testify  re- 
specting the  purposes  for  which  it  is  used.  If  the  personal  attendance  of  a 
particmar  officer  of  the  corporation  or  public  officer  is  required,  a  subpoena, 
idthout  a  duces  tecum  clause,  must  also  be  served  upon  him. 


TITLE  ni. 

Depositions. 


AanoLE  1.  DeposltloDS,  taken  and  to  be  used  within  the  State. 

2.  Beiposltions,  taken  without  the  State,  for  use  within  the  State. 
a  Depositions,  taken  within  the  State,  for  use  without  the  State. 


ABTICIiE  FIBST. 

DEPOBinOlffl^  TAKES  AlTD  TO  BE  USED  WITHZN  THE  STATE. 

Ssa  870.  Deposition  of  a  parly,  eto. 

871.  Deposition  of  a  witness  not  a  party. 

872.  Application ;  oontents  of  affidavit. 

873.  Order  tor  examination. 

874.  Punishment  for  dlsobeylnff  order. 
876.  Service  of  order,  etc. 

876.  Deposition  when  and  where  to  be  taken;  proceedings. 

877.  Deposition  of  prisoner. 

879.  Deposition  by  consent. 

880.  Manner  of  takmR-  and  returning  deposition* 

881.  When  to  be  read  in  evidence. 
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888.  Proof  of  witii6«*s  inability  to  attead. 

888.  Effect  of  depoeition. 

884.  OrijTliial  alBdavita,  eyidenoe. 

8BS.  Deposition  to  be  uied  on  motion. 

880.  Where  witneM  may  be  compelled  to  attend. 

§870.  Deposition  of  a  party,  etc. 

The  deposition  of  a  party  to  an  action  pendinfr  in  a  court  of  record  or  of  a 
person  who  expects  to  be  a  party  to  an  action  about  to  be  brought  in  such  i*  court 
other  than  a  court  specified  in  subdivision  sixteenth,  seventeenth,  eighteenth  or 
nineteenth  of  section  two  of  this  act  may  be  taken  at  his  own  instance  or  at  the 
instance  of  an  adverse  party  or  of  a  co-plaintiff  or  co-defendant  at  any  time 
before  the  trial  as  prescribed  in  this  article. 

^871.  Depoeition  of  a  tcitnest  not  a  party. 

The  deposition  of  a  person  not  a  party,  whose  testimony  is  material  and  neces- 
sary to  a  party  to  an  action,  penaing  in  a  court  of  record,  other  than  a  court 
specified  in  subdivision  sixteenth,  seventeenth,  eighteenth  or  nineteenth  of  sec- 
tion two  of  this  act,  or  to  a  person  who  expects  to  be  a  party  to  an  action,  about 
to  be  brought  in  such  a  court,  by  a  person  other  than  the  person  to  be  examined, 
may  also  w  taken,  as  prescribed  in  this  article. 

§  878.  AppUeaOan;  contents  of  affldant. 

The  person  desiring  to  take  a  deposition,  as  prescribed  in  this  article,  may 
present  to  a  judge  of  the  court  in  which  the  action  is  pending,  or,  if  it  is  pending 
in  the  supreme  court,  to  a  county  judge,  or,  if  an  action  is  not  pending,  but  is 
expected  to  be  brought,  to  a  jud^  of  the  supreme  court,  or  of  a  superior  city 
court,  or  to  a  county  judee,  an  affidavit  setting  forth  as  follows: 

1.  The  names  and  residences  of  all  the  parties  to  the  action,  and  whether  or 
not  they  have  appeared;  and.  if  either  of  them  has  appeared  by  attorney,  the 
name  and  the  residence  or  office  address  of  the  attorney;  or,  if  no  action  is 
pending,  the  names  and  residences  of  the  expected  parties  thereto. 

2.  If  an  action  is  pending,  the  nature  of  the  action  and  the  substance  of  the 
judgment  demanded,  and,  if  the  application  is  made  by  the  defendant  before 
answer,  or  by  either  party  after  answer,  the  nature  of  the  defense. 

8.  If  no  action  is  pending,  the  nature  of  the  controversy  which  is  expected  to 
be  the  subject  thereof. 

4.  The  name  and  residence  of  the  person  to  be  examined,  and  that  the  testi- 
mony of  such  person  is  material  and  necessary  for  the  party  making  such  appli- 
cation, or  the  prosecution  or  defense  of  such  action,  and,  at  the  option  of  the 
applicant,  the  place  where  he  is  sojourning,  or  where  he  regularly  transacts 
business. 

5.  If  an  action  is  pending,  that  the  person  to  be  examined  is  about  to  depart 
from  the  State;  or  that  he  is  so  sick  or  infirm  as  to  afford  reasonable  ground  to 
believe  that  he  will  not  be  able  to  attend  the  trial;  or  that  any  other  special  cir- 
cumstances exist  which  render  it  proper  that  he  should  be  examin^  as  pre- 
scribed in  this  article.  But  this  subdivision  does  not  apply  to  a  case  where  the 
person  to  be  examined  is  a  party  to  the  action. 

6.  If  no  action  is  pending,  that  the  person  expected  to  be  the  adverse  party  is 
of  full  age,  and  a  resident  of  the  State,  or  sojourning  within  the  State;  or  that 
he  has  an  office  within  the  State  where  he  regularly  transacts  business  in  person, 
specifying  the  place,  and,  if  it  is  in  a  city,  the  street  and  street  number,  or  other 
designation  of  the  particular  locality;  or,  if  two  or  more  persons  are  expected  to 
be  adverse  parties,  that  each  is  of  full  age,  and  so  resident  or  sojourning,  or  has 
such  an  office;  also  the  circumstances  which  render  it  necessary  for  the  protec- 
tion of  the  applicant's  rights,  that  the  witness's  testimony  should  be  i>erpetuatcd. 

7.  Any  other  fact  necessary  to  show  that  the  case  comes  within  one  of  the 
last  two  sections,  and  if  the  party  sought  to  be  examined  is  a  corporation,  the 
affidavit  shall  state  the  name  of  the  officers  or  directors  thereof,  or  any  of  them 
whose  testimony  is  necessary  and  material,  or  the  books  and  papers  as  to  the 
contents  of  which  an  examination  or  inspectiou  is  desired,  and  the  order  to  be 
made  in  respect  thereto  shall  direct  the  examination  of  such  persons  and  the 
production  of  such  books  and  papers. 

§878.  Order  for  examination. 

The  judge,  to  whom  such  an  affidavit  is  presented,  must  grant  an  order  for 
the  examination,  if  an  action  is  pending;  if  no  action  is  pending,  he  must  grant 
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it,  if  there  is  reasonable  ground  to  believe  that  an  action  will  be  brought,  as 
stated  in  the  affidavit,  and  that  the  application  is  made  in  good  faith  to  preserve 
the  expected  testimony;  otherwise  he  must  dismiss  tbe  application.  Where  the 
person  to  be  examined  is  a  party  to  a  pending  action,  or  is  expected  to  be  a  party 
to  an  action  to  be  brought,  the  order  may,  in  the  discretion  of  the  judge,  desig- 
nate and  limit  the  particular  matters  as  to  which  he  shall  be  examined.  The 
order  must  require  the  party  or  person  to  be  examined  to  appear  before  a  referee 
named  in  the  order,  for  the  purpose  of  taking  the  examination,  at  a  time  and 
place  therein  specified.  The  order  must  also  airect  the  time  of  service  of  a  copy 
thereof:  which  must  be  made  within  the  State,  not  more  than  twenty,  nor  less 
than  five  days,  before  the  time  fixed  for  the  examination,  unless  special  circum- 
stances making  a  different  time  of  service  necessary  are  shown  in  the  affidavit, 
and  that  fact  is  recited  in  the  order. 

§874.  PunUhmentfor dMobeying order. 

Witnesses'  fees,  at  the  rate  prescribed  by  law  in  an  action  in  the  supreme 
court,  must  be  paid  or  tendered  when  the  order  is  served  upon  tbe  party  or 
other  person  required  to  attend.  If  the  party  or  person  so  served  fails  to  obey 
the  order,  his  attendance  may  be  compelled  and  he  may  be  punished,  in  like 
manner,  and  the  proceedings  thereon  are  the  same,  as  if  he  failed  to  obey  a  sub- 
pcena  issued  from  the  court  in  which  the  action  is  pending,  or,  if  no  action  is 
pending,  from  the  court  of  which  the  judge  is  a  member. 

§  875.  Service  of  order,  etc. 

A  copy  of  the  order,  and  of  the  affidavit  upon  which  it  was  granted,  must  be 
served  upon  the  attorney  for  each  party  to  the  action  in  like  manner  as  a  paper 
in  the  action;  or,  if  a  party  has  not  appeared  in  the  action,  they  must  be  served 
upon  him,  as  directed  by  the  order.  If  no  action  is  pending,  they  must  be  per- 
sonally served  upon  each  of  the  persons  named  therein  as  expected  adverse 
parties. 

§  876.  Depontion,  when,  where  and  how  taken. 

Upon  prooi,  by  affidavit,  that  service  of  a  copy  of  the  order  and  of  the  affi- 
davit has  been  duly  made,  as  directed  in  the  order,  the  judge  or  the  referee  must 
proceed  to  take  the  deposition  of  the  witness,  at  the  time  and  place  specified  in 
the  order.  He  may,  from  time  to  time,  adjourn  the  examination  to  another 
day,  and  to  another  place,  within  the  same  county.  Sections  ei<;ht  hundred 
and  fifty-six,  eight  hundred  and  fifty-seven,  and  eight  hundred  and  fifty -eight 
of  this  act  apply  to  the  examination  of  a  party  or  a  person  expected  to  be  an 
adverse  party,  taken  as  prescribed  in  this  article. 

§  877.  Deposition  of  prisoner. 

Where  the  party  or  other  person  to  be  examined  is  confined  in  a  prison  or  jail 
within  the  State,  under  a  sentence  for  a  felony,  that  fact  must  be  stated  in  the 
affidavit,  and  his  deposition  may  be  taken  as  prescribed  in  the  foregoing  sections, 
as  if  he  was  not  so  confined,  except  that  in  such  a  case,  the  granting  or  refusing 
the  order,  and,  if  granted,  the  appointment  of  a  referee  to  take  tbe  testimony,  is 
always  in  the  discretion  of  the  Judge.  The  order  must  require  the  production 
of  the  prisoner  by  the  person  in  charge  of  the  prison  or  jail,  at  the  prison  or 
jail;  but  it  may  prescribe  such  regulations  and  restrictions  with  respect  thereto 
as  the  judge  deems  proper. 

§879.  Deposition  by  consent. 

The  parties  to  an  action  may  stipulate  in  writing  that  the  deposition  of  a 
competent  witness,  to  be  used  therein,  may  be  taken  before  a  judge  or  referee, 
at  a  time  and  place  specified  in  the  stipulation,  either  orally  or  upon  interroga- 
tories to  be  agreed  upon  in  like  manner.  The  witness  may  be  subpoenaed  to 
attend  the  examination  as  upon  a  trial,  and  ihe  judge  or  referee  may  take  his 
deposition,  as  if  an  order  had  been  made  by  the  court  directing  it  to  be  so  taken. 
But  this  section  does  not  apply  to  a  case  specified  in  section  eight  hundred  and 
seventy -seven  of  this  Act. 

§  880.  Manner  of  taking  and  returning  deposition. 

The  examination  of  a  party,  or  an  expected  party,  is  subject  to  the  same  rules 
as  if  he  was  examined  upon  the  trial.  The  judge  or  referee,  upon  every  other 
examination  taken  as  prescribed  in  this  article,  must  insert  therein  every  answer 
or  declaration  of  the  person  examined,  which  either  party  requires  to  be  inserted. 
The  deposition,  when  completed,  must  be  carefully  read  to  and  subscribed  by 
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ibe  peraoD  examined;  most  be  certified  by  tbe  Jndfe  or  referee  taking  it;  and, 
within  ten  daTs  thereafter,  must  be  filed  in  the  offloe  of  the  clerk;  or,  if  do 
action  is  pending,  in  the  office  of  the  clerk  of  the  coonty  in  which  it  was  taken; 
together  with  the  ttipnlation  or  order  nnder  which  it  was  taken;  the  affidaTit 
upon  which  the  order  was  gxanted;  and  proof  of  a  service  of  the  copy  of  the 
order  and  of  the  affidaTit  If,  apon  an  examination  before  a  referee,  the  person 
examined  refuses  to  answer  any  question,  the  referee  most  report  the  fact  to 
the  court  or  Judge,  who  must  determine  whether  the  question  is  lelevant^  and 
whether  the  witness  is  bound  to  answer  it 

§  881.  When  to  be  read  in  ecidenee. 

The  deposition,  or  a  certified  copy  thereof,  may  be  read  in  evidence  by  either 
party,  at  the  trial  of,  or  upon  the  amessment  of  damages,  by  writ  of  inquiry,  or 
upon  a  reference,  or  otiierwise,  in,  the  action  specified  in  the  original  affidavit 
or  stipulation;  or  anv  other  action,  thereafter  brought,  between  the  same  parties, 
or  between  any  parties  claiming  under  them,  or  either  of  them;  or,  if  no  action 
Is  pending,  an  action,  thereafter  brought,  between  the  persons  named  in  the 
original  affidavit  as  expected  parties,  or  .between  persons  claiming  under  them 
or  either  of  them. 

§  888.  Proof  of  witnem^s  inabUity  to  attend. 

But  such  a  deposition,  except  that  of  a  party,  taken  at  the  instance  of  an 
adverse  party,  or  a  deposition  taken  in  pursuance  of  a  stipulation,  as  prescribed 
in  this  article,  shall  not  be  so  read  in  evidence  untQ  it  has  been  satisfactorily 
proved  that  the  witness  is  dead,  or  is  unable  personally  to  attend  by  reason  oi 
his  insanity,  sickness,  or  other  infirmity,  or  that  he  is  confined  in  a  prison  or 
jsil;  or  that  he  has  been  and  is  absent  from  the  State,  so  that  his  attendance 
could  not,  with  reasonable  diligence,  be  compelled  by  subpoena. 

§  888.  Ef^  cf  depoeUian, 

A  deposition,  so  read  in  evidence,  has  the  same  effect,  and  no  other,  as  the 
oral  testimony  of  the  witness  would  have;  and  an  objection  to  the  competency 
or  credibility  of  the  witness;  or  to  the  relevancy  or  substantial  competency  of  a 
question  put  to  him,  or  of  an  answer  given  by  him;  may  be  made,  as  if  the  wit- 
ness was  then  persooaUy  examined,  and  without  bdng  noted  upon  the  deposition. 

§  884.  Original  aJfldamU,  evidence. 

The  oriirinal  affidavits,  filed  with  such  a  deposition,  or  certified  copies  thereof, 
are  presumptive  evidence  of  the  facts  therein  contained,  to  show  a  compliance 
with  the  provisions  of  this  article. 

§  886.  Dfpoeition  to  be  veed  on  motion. 

Where  a  party  intends  to  make  or  oppose  a  motion  in  a  court  of  record,  other 
than  a  court  specified  in  subdivision  sixteen,  seventeen,  eighteen  or  nineteen  of 
section  two  of  this  Act,  and  it  is  necessary  for  him  to  have  the  affidavit  or  depo- 
sition of  a  person,  not  a  party,  to  use  upon  the  motion,  the  court,  or  a  Judge 
authorized  to  make  an  order  in  the  cause,  may,  in  its  or  his  discretion,  make  an 
order  appointing  a  referee  to  take  the  deposition  of  that  person.  The  order 
must  be  founded  upon  proof,  by  affidavit,  that  the  applicant  intends  to  make 
the  motion,  or  that  notice  of  a  motion  has  been  given,  which  the  applicant  in- 
tends to  oppose.  The  affidavit  must  specify  the  nature  of  the  motion,  and  must 
show  that  the  affidavit  or  deposition  is  necessary  thereon,  and  that  such  person 
has  refused  to  make  an  affidavit  of  the  facts  which  the  applicant  verily  believes 
are  within  his  knowledge.  The  order  may  be  made  upon  or  without  notice. 
The  person  to  be  examined  may  be  subpcenaed,  and  compelled  to  attend,  as 
upon  the  trial.  The  deposition,  when  taken,  must  be  delivered  to  the  attorney 
for  the  party  who  proctued  the  order,  unless  the  order  provides  for  a  different 
disposition  Uiereof. 

§886.   Where  mtneet  majf  be  compelled  to  atUnd. 

Where  a  person  to  be  examined,  as  prescribed  in  this  article,  is  a  resident  of 
the  State,  he  shall  not  be  required  to  attend  in  any  county,  other  than  that  in 
which  he  resides,  or  where  he  has  an  office  for  the  regular  transaction  of  busi- 
ness, in  person.  Where  he  is  not  a  resident,  he  shall  not  be  required  to  attend 
in  any  other  county,  than  that  wherein  he  is  served  with  a  subpoena,  unless,  for 
special  reasons,  stated  in  the  affidavit,  the  order  otherwise  directs. 
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ABTICI.E  SECOIVD. 

DEPOSrriONB,  TAKEN  WITHOUT  THE  STATE,  FOB  U8B  WITHIN  THE  8TATB. 

Brno.  887, 888.  When  oommlssion  to  iasue,  etc. 

888.  How  and  upon  what  terms  grantod. 
8B0.  Order  made  by  Judflre. 

891.  Interrogatories;  how  settled. 

89S.  Id.:  to  be  annexed ;  directions  for  return. 

80B.  Conuniflsion  to  examine  wholly  or  partly  upon  oral  questions. 

884.  When  open  commisBlon  may  issue,  or  depositious  may  be  taken. 

88&.  Last  two  sections  not  applicable  to  infants,  etc.,  or  foreign  countries,  etc 

886.  Notice  of  examination  upon  oral  questions. 

887.  Open  conunission. 

886.  Order  directing  depositions  to  be  taken. 

889.  Before  whom  depositions  may  be  taken :  notice  of  taking. 
90Q.  How  depositions  taken. 

9O0L  Commiasion  or  order  to  take  depositions ;  how  executed  and  returned. 

9CK.  Certlflcate  of  execution. 

908.  Oerdflcate,  a  sufficient  return. 

90i.  Return  by  agent. 

905.  If  agent  is  sick  or  dead. 

906, 907.  Filing  deposition,  etc.,  so  returned. 

908.  Commission,  etc.,  by  consent. 

908.  Where  return  to  be  kept :  parties  may  inspect  It,  etc 

9ia  When  deposition  may  be  suppressed. 

911.  Deposition,  etc.,  evidence. 

912.  When  interrogatories  and  deposition  may  be  in  a  foreign  language 
918,  Letters  rogatory. 

§  887.   Wlien  eommimon  to  issue,  etc. 

In  a  case  specified  in  the  next  section,  where  it  appears,  by  affidavit,  on  the 
application  of  either  party,  that  the  testimoDy  of  one  or  more  witnesses,  not 
within  the  State,  is  material  to  the  applicant,  a  commission  may  be  issued,  to 
one  or  more  competent  persons,  named  therein,  authorizing  them,  or  any  one  of 
them,  to  examine  the  witness  or  witnesses  named  therein,  under  oath,  upon  the 
interro^tories  annexed  to  the  commission;  to  take  and  certify  the  deposition  of 
each  witness,  and  to  return  the  same,  and  the  commission,  accordmg  to  the 
directions  given  in  or  with  the  commission.  The  applicant,  or  any  other  party 
to  the  action,  may  be  thus  examined. 

§  888.  When  commiseion  to  issve. 

Such  a  commission  may  be  issued,  in  either  of  the  following  cases: 

1.  Where  a  party  to  an  action,  brought  in  a  court  of  record,  is  in  default  for 
want  of  an  appearance  or  pleading,  and  the  testimony  is  required  upon  the 
assessment  of  damages,  by  a  writ  oi  inquiry,  or  upon  a  reference;  or  otherwise, 
to  enable  the  court  to  render  the  proper  final  judgment. 

2.  Where  final  judgment  has  been  rendered  against  the  adverse  party,  in  an 
action  brought  in  a  court  of  record;  and  the  testimony  is  required,  in  order  to 
carry  the  judgment  into  effect 

8.  Where  an  appeal  from  a  final  judgment,  rendered  in  the  supreme  court,  a 
superior  city  court,  the  marine  court  of  the  city  of  New  York,  or  a  county  court, 
or  a  motion  for  a  new  trial  in  either  of  those  courts  is  pending;  and  the  testi- 
mony will  be  material  and  necessary  to  the  applicant,  in  the  prosecution  or 
defense  of  the  action,  if  a  new  trial  is  granted. 

4.  Where  the  application  is  made  before  the  joinder  of  issue,  in  an  action 
brought  in  either  of  the  courts,  specified  in  the  last  subdivision;  and  there  is 
reason  to  apprehend,  that  before  issue  is  joined,  and  an  application  for  a  com- 
mission can  thereafter  be  made,  the  witness  will  die,  or  become  unable  to  give 
his  testimony,  or  remove,  so  that  his  testimony  cannot  be  taken. 

5.  Where  an  issue  of  fact  has  been  joined,  m  an  action  pending  in  a  court  of 
record,  and  the  testimony  is  material  to  the  applicant,  in  the  prosecution  or  de- 
fense thereof. 

§  889.  Bow  and  upon  what  terms  granted. 

In  a  case  specified  in  subdivision  third  of  the  last  section,  if  the  appeal  has 
been  taken  to  another  court,  the  application  must  be  made  to  the  court  in  which 
the  judgment  was  rendered;  and  an  order,  directing  the  commission  to  be  issued, 
may  be  granted  or  refused,  in  the  discretion  of  that  court.  In  a  case  specified 
in  either  of  the  other  subdivisions  of  that  section,  the  application  may  be  made 
to  the  court,  or  a  judge  thereof,  or,  in  the  supreme  court,  to  the  county  judjje 
of  the  county,  where  the  action  is  triable;  and  it  must  be  granted,  upon  satis- 
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factory  proof  of  the  facts  autborizing  it.  unless  the  court  or  ludire  has  reason 
to  believe  that  the  application  is  not  made  in  good  faith,  or  unless  an  order  for 
an  open  commission,  or  for  taking  depositions,  is  made  as  prescribed  in  this 
article.  Notice  of  the  application  must  be  jo^en  to  the  adverse  party,  unless  he 
is  in  default  for  want  of  an  appearance.  Upon  granting  the  order,  the  court  or 
Judge  may,  in  any  case,  impose  such  terms  as  Justice  requires. 

g  890.  Order  tnade  by  judge. 

Where  the  order  is  made  by  a  Judge,  out  of  court,  it  must  be  entered  in  the 
office  of  the  clerk.  It  shall  be  granted  only  in  a  case  where  the  court  would 
grant  it,  and  upon  the  same  terms;  and  it  is  subject  to  the  control  of  the  court. 

§  891.  Interrogaiorif;  how  teUled, 

Unless  the  interroffatories,  to  be  annexed  to  the  commission,  are  settled  by 
consent  of  the  parties,  they  must  be  settled,  upon  notice,  by  a  judge  of  the 
court,  or,  in  the  supreme  court,  by  the  county  iudge  of  the  coun^,  where  the 
action  is  triable,  as  preM^bed  in  the  general  rules  of  practice. 

g898.  Inter ragatoria  to  he  annexed;  direetume  for  return. 

The  interrogatories,  when  settled,  must  be  annez^  to  the  commission.  Either 
party  must  be  allowed  to  insert  therein  any  question,  pertinent  to  the  issue,  which 
he  proposes.  Unless  the  parties  stipulate  in  writing,  or  the  oider  granting  the 
commission  prescribes,  how  it  shall  be  returned,  the  Judge  must  indorse,  upon 
the  commission,  the  proper  direction  for  that  purpose.  Unless  the  court  or 
judge  thinks  proper  to  direct  it  to  be  returned  by  an  agent,  it  must  be  returned 
through  the  poet-office. 

§898.  Commiuion  to  examine  upon  oral  queetione. 

Where  an  issue  of  fact,  joined  in  an  action,  is  pending  in  the  supreme  court, 
a  superior  city  court,  the  marine  court  of  the  city  of  ^ew-York,  or  a  county 
court,  the  parties  may  stipulate,  in  writing,  or  the  court  to  which,  or  the  Judge 
to  whom  an  application  for  a  commission  is  made,  ma^,  in  its  or  his  discretion, 
direct,  in  the  order,  that  a  commission  issue  without  written  interro^tories,  and 
that  the  depositions  be  taken  upon  oral  questions;  or  that  a  commission  ^ue. 
to  take  the  deposition  of  one  or  more  witnesses,  designated  in  the  order,  partly 
upon  oral  questions  and  partly  upon  written  interrogatories,  or  to  take  the  depo- 
sition of  one  or  more  witnesses,  designated  in  the  order,  upon  oral  questions, 
and  one  or  more  witnesses,  designated  in  the  order,  upon  written  interrogatories. 

§  894.   When  open  eommienon  may  issue,  or  depositions  be  taken. 

Where  an  issue  of  fact.  Joined  in  an  action,  is  pending  in  either  of  the  courts 
specified  in  the  last  sectton,  the  parties  may  stipulate,  m  writing,  or  the  court, 
or  a  Judge  thereof,  or,  in  the  supreme  court,  the  county  judge  of  the  county 
where  the  action  is  triable,  may,  in  its  or  his  discretion,  upon  the  application  of 
either  party,  and  upon  satisfactory  proof,  by  affidavit,  that  one  or  more  wit- 
nesses, not  within  the  State,  are  material  and  necessary  in  the  prosecution  or 
defense  of  the  action,  make  an  order,  upon  such  terms  as  it  or  be  deems  proper, 
directing  that  an  open  commission  issue,  or  that  depositions  be  taken,  as  pre- 
scribed in  the  following  sections  of  this  article. 

§  896.  Last  two  sections  not  applicable  to  infants,  etc. ,  or  foreign  countries,  ett. 
The  last  two  sections  are  not  applicable  where  the  adverse  party  is  an  infant, 
or  the  committee  of  a  person  judicially  declared  to  be  incapable  of  managing 
his  affairs,  by  reason  of  lunacy,  idiocy,  or  habitual  drunkenness;  or  where  the 
testimony  is  to  be  taken  elsewhere  than  in  the  United  States  or  in  Canada.  Nor 
can  the  applicant  be  examined  in  his  own  behalf,  as  prescribed  in  those  sections, 
except  by  consent  of  the  parties. 

1^896.  Notice  cf  examination  upon  oral  questions. 

Where  a  commission  is  issued,  to  take  testimony  without  written  interroga- 
tories, as  prescribed  in  section  893  or  section  894  of  this  Act,  notice  of  the  time 
and  place  of  the  examination  of  a  witness,  by  virtue  thereof,  naming  the  witness, 
must  be  served  as  prescribed  in  section  899  of  this  Act. 

§  897.  Open  commission. 

An  open  commission  must  be  directed  to  one  or  more  persons,  named  therein, 
and  must  authorize  them,  or  any  one  of  them,  to  examine  any  witness  who 
may  be  produced  by  either  part^,  on  or  before  a  day  specified  therein,  upon 
oral  questions  to  be  put  to  the  witness,  when  he  is  produced;  to  take  and  certify 
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the  deposition  of  each  witness  so  examined;  and  to  return  the  same,  and  the 
•commission,  immediately  after  the  expiration  of  the  time  limited  for  the  produc- 
tion of  witnesses,  according  to  the  directions  given  in  or  with  the  commission. 

§  898.  Order  directing  deno9iti(m»  to  he  taken. 

An  order,  directing  that  depositions  he  taken,  must  specify  the  time  within 
which  they  must  be  taken,  ana  the  manner  in  which  tbey  must  be  returned.  It 
may  also  contain  such  additional  directions,  not  inconsistent  with  the  next  sec- 
tion, with  respect  to  the  time  and  manner  of  ^ving  notice,  as  the  court  or  judge 
deems  proper.  The  order  must  be  entered  m  the  clerk's  office;  and  a  certified 
copy  thereof  must  be  annexed  to  each  deposition,  or  set  of  depositions,  returned 
as  pre8crit>ed  in  the  following  sections  of  this  article. 

§  899.  Before  vihom  dmoiitiant  may  be  taken;  7u>tiee. 

A  deposition  may  be  taken,  pursuant  to  such  an  order,  before  a  person  mutu- 
ally agreed  upon  by  the  parties,  or  a  chancellor,  or  a  Judge  of  a  court  of  record, 
or  the  mayor  or  other  chief  magistrate  of  a  city,  or  a  justice  of  the  peace  of  the 
state  or  territory,  where  the  witness  is;  who  is  not  counsel  or  attorney  for  either 
party,  and  would  not  be  disqualified,  by  reason  of  affinity  or  consanguinity  to  a 
party,  or  interest  in  the  event,  from  serving  as  a  juror  upon  the  trial  of  the 
action,  within  the  State.  Written  notice  of  the  time  and  place  of  taking  a  depo- 
sition, specifying  the  name  of  the  witness,  and  the  person  before  whom  it  will 
be  taken,  must  be  served  by  the  party,  at  whose  instance  it  is  taken,  upon  the 
attorney  for  the  adverse  party.  The  time  for  serving  such  a  notice  must  be,  at 
least,  five  judicial  days  before  the  deposition  is  taken;  and  one  judicial  day,  in 
addition,  for  each  fifty  miles,  by  the  usual  route  of  travel,  between  the  residence 
•of  the  attorney  for  the  adverse  party,  and  the  place  where  the  deposition  is  to 
he  taken. 

§  900.  Bow  depositions  taken. 

Upon  the  examination  of  a  witness,  without  written  interrogatories,  by  virtue 
of  a  commission,  or  of  an  order  to  take  depositions,  the  conomissioner,  or  the 
person  before  whom  the  deposition  is  taken,  must  take  down,  or  cause  to  be 
taken  down,  as  prescribed  in  the  next  section,  the  substance  of  the  witness's 
testimony;  unless  he  is  directed,  in  the  commission  or  the  order,  or  required  by 
the  person  appearing  for  either  party,  to  insert  in  the  deposition  any  or  all  of 
the  questions  or  answers,  word  for  word.  Unless  the  commission  or  order 
otherwise  directs,  the  person,  appearing  for  either  party,  may  ask  any  question, 
which  he  deems  proper,  and  the  witness's  answer  must  be  taken  accordingly, 
the  objections  thereto  being  reserved,  without  being  specified  at  the  time  of  ex- 
amination. A  copy  of  this  section  must  be  annexed  to  each  commission  to  take 
testimony  without  written  interrogatories,  and  to  each  certified  copy  of  an  order 
to  take  a  deposition. 

^  901.  Gommission  or  order  to  take  depositions;  Juno  executed  and  returned. 

The  person,  to  whom  a  commission  is  directed,  or  before  whom  a  deposition 
is  taken,  unless  otherwise  expressly  directed  in  the  commission,  or  in  the  order 
for  taking  the  depositions,  must  execute  the  commission,  or  the  order,  as  follows: 

1.  He  must  publicly  administer,  to  each  witness  examined,  an  oath  or  affirma- 
tion to  testify  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  as  to  the 
matters  respecting  which  the  witness  is  to  be  examined. 

2.  He  must  reduce  the  examination  of  each  witness  to  writing,  or  cause  it  to 
be  reduced  to  writing,  by  a  disinterested  person.  After  it  has  been  carefully 
read,  to  or  by  the  witness,  it  must  be  subscribed  by  the  witness. 

8.  If  an  exhibit  is  produced  and  proved,  the  exhibit,  or,  if  the  witness,  or 
other  person  having  it  in  his  custody,  does  not  surrender  it,  a  copy  thereof,  must 
be  annexed  to  the  deposition  to  which  it  relates,  subscribed  by  the  witness  proving 
it,  and  numbered  or  otherwise  identified,  in  writing  thereupon,  by  the  commis- 
sioner, or  person  taking  the  deposition,  who  must  subscribe  his  name  thereto. 

4.  The  commissioner,  or  person  taking  the  deposition,  must  subscribe  bia 
name  to  each  half -sheet  of  the  deposition;  he  must  annex  all  the  depositions 
and  exhibits  to  the  commission,  or  to  a  certified  copy  of  the  order  for  taking  the 
deposition,  with  the  certificate  specified  in  the  next  section;  and  he  must  close 
them  up  under  his  seal,  and  address  the  packet  to  the  clerk  of  the  court,  at  his 
•official  residence. 

5.  If  there  is  a  direction,  on  the  commission,  or  in  the  order,  to  return  the 
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flame  through  the  post-office,  he  must  immediately  deposit  the  packet,  so  ad- 
dressed* iD  the  poet-office,  and  pay  the  posta^  thereou. 

6.  If  there  is  a  direction,  on  the  commission,  or  in  the  order,  to  return  the 
same  hy  an  agent  of  the  party,  at  whose  instance  it  .was  issued  or  granted,  the 
packet  so  addressed  must  he  (Mivered  to  the  agent 

7.  Where  a  commission  is  directed  to  two  or  more  persons,  one  or  more  of 
them  may  execute  it,  as  prescribed  in  this  and  the  next  section. 

A  copy  of  this  and  of  the  next  section  must  be  annexed  to  each  commission^ 
or  order  to  take  depositions,  authorized  by  this  article. 

§908.  OertifeaU  of  execution. 

The  commissioner  or  other  person,  before  whom  one  or  more  depositions  are 
taken,  must  subscribe,  and  annex  to  each  deposition,  a  certificate,  substantially 
in  the  following  form,  the  blanks  being  properly  filled  up: 
' *  State "  (or  "  territory  ")  "of  f  „  . 

"  County  "  (or  "  parish ")  •* of  w  f  8»- • 

"I,  ,  do  certify  that  ,  the  witness,  personally  appeared  before- 

me  on  the         day  of  .  at       o'clock  in  the  noon,  at  the  ,  in 

the  State"  (or  "  Territory")  "  of  ,  and  after  being  sworn  "  (or  •'affirmed,"' 

as  the  case  may  be),  *'  to  testify  the  truth,  the  whole  truth,  and  nothing  but  the 
truth,  did  depose  to  the  matters  contained  in  the  foregoing  deposition,  and  did, 
in  my  presence,  subscribe  the  same,  and  indorse  the  exhibits  annexed  thereto. 
And  I  further  certify  that  I  have  subscribed  my  name  to  each  half -sheet  thereof, 
and  to  each  exhibit.    And  I  further  certify  that  appeared  in  behalf  of 

the  ,  and  that  appeared  in  behalf  of  the  ." 

§908.  Certificate,  a  eufflcient  return. 

The  certificate,  specified  in  the  last  section,  is  a  sufficient  return  to  a  com- 
mission. 

g  904.  Return  by  agent. 

If  the  packet,  specified  in  section  901  of  this  Act,  is  delivered  to  an  aeent,  he 
must  deliver  it  to  the  clerk,  to  whom  it  is  addressed,  or  to  a  judge  of  the  court, 
either  of  whom  must  receive  and  open  it.  upon  the  agent  making  affidavit,  that 
he  received  it  from  the  hands  of  the  commissioner,  or  the  person  who  took  the 
deposition,  and  that  it  has  not  been  opened  or  altered,  since  he  so  received  it. 

§  906.  Ifaqent  ie  tick  or  dead. 

If  the  agent  is  dead,  or,  from  sickness  or  other  casualty,  is  unable  to  deliver 
the  packet  personally,  as  prescribed  in  the  last  section,  it  must  be  received,  hj 
the  clerk  or  judge,  from  the  hands  of  any  other  person,  upon  the  latter  making- 
an  affidavit,  that  he  received  it  from  the  agent;  that  the  agent  is  dead,  or  other- 
wise unable  to  deliver  it;  that  it  has  not  been  opened  or  altered  since  he  received 
it;  and  that  he  believes  that  it  has  not  been  opened  or  altered,  since  it  came  from 
the  hands  of  the  commissioner,  or  the  i>erson  who  took  the  deposition. 

§  906.  Filing  depositions  etc.,  »o  returned. 

The  clerk  or  judge,  who  receives  ard  opens Hhe  packet,  as  prescribed  in  the 
last  two  sections,  must  indorse  ther^  upon,  and  si^,  a  note  of  the  time  of  the 
receipt  and  opening  thereof,  and  immeoiately  file  it  in  the  office  of  the  clerk; 
togetner  with  the  ^davit  of  the  person  who  delivered  it  to  him. 

§  907.  Filing  deposition  returned. 

If  the  packet  is  transmitted  through  the  post-office,  the  clerk,  to  whom  it  is 
addressed,  must  receive  it  from  the  post-ofllce,  open  it,  indorse  thereupon,  and 
sign,  a  like  note  of  the  time  of  the  receipt  and  opening  thereof,  and  immediately 
file  it  in  his  office. 

§  908.  Commission,  etc.,  hy  consent, 

A  commission  may  issue,  or  an  order  to  take  depositions  may  be  made,  by 
consent,  in  a  case  where  either  may  be  directed  by  the  court  or  a  judge,  as  pre- 
scribed in  this  article.  On  filing  a  stipulation  to  that  effect,  signed  by  the 
attorneys  for  the  parties,  the  clerk  must  enter  an  order  accordingly;  and  there- 
upon the  attorney  for  the  psrty,  procuring  the  order,  may  insert  in  the  commis- 
sion, or  indorse  upon  or  annex  to  it,  or  the  order,  the  necessary  directions  for 
the  execution  and  return  thereof,  according  to  the  stipulation. 

§  909,  Where  return  to  he  kept;  parties  may  inspect  it,  etc 
A  commission,  or  copy  of  an  order  to  take  depositions,  with  the  certificates, 
returns,  depositions,  and  exhibits  thereto  annexed,  must  remain  on  file  in  the 
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offlcc  of  the  clerk,  unless  otherwise  provided  by  the  stipulatioD  of  the  parties, 
or  unless  the  court,  by  a  special  order,  directs  them  to  be  filed  in  the  office  of 
another  clerk.  They  are  always  open  to  the  inspection  of  the  parties,  either  of 
whom  is  entitled  to  a  copy  of  them,  or  of  any  part  thereof,  on  payment  of  the 
fees  allowed  by  law. 

§  910.   WTien  depatition  may  be  suppressed. 

Where  it  appears,  by  affidavit,  that  a  deposition  has  been  improperly  or  irregu- 
larly taken  or  returned;  or  that  the  personal  attendance  of  the  witness,  upon  th& 
trial,  could  have  been  procured,  with  due  diligence,  by  a  subpoena;  or  that  the 
attorney  for  either  party  has  practiced  any  fraud,  or  unfair  or  overreaching 
conduct,  to  the  prejudice  of  the  adverse  party,  in  the  course  of  the  proceedings*,, 
an  order,  for  the  suppression  of  the  deposition,  may  be  made  by  the  court,  upon 
the  application  of  the  party  aggrieved,  upon  notice  to  the  adverse  party. 

§011.  Deposition,  etc,,  evidence. 

A  deposition,  taken  and  returned  as  prescribed  in  this  article,  or  an  exemplified 
copy  thereof,  if  the  original  is  filed  in  another  county,  may,  unless  it  is  sup- 
preased  as  prescribed  in  the  last  section,  be  read  in  evidence  by  either  partv. 
It  has  the  same  effect,  and  no  other,  as  the  oral  testimony  of  the  witness  would 
have;  and  an  objection  to  the  competency  or  credibility  of  the  witness,  or  to- 
the  relevancy,  or  substantial  competency,  of  a  question  put  to  him,  or  of  an 
answer  given  by  him,  may  be  made,  as  if  the  witness  was  then  personally  ex- 
amined, and  without  being  noted  upon  the  deposidon. 

§  918.  When  interrogatories  and  deposition  in  a  foreign  language. 
Upon  an  application,  made  in  the  supreme  court,  a  superior  city  court,  the 
marine  court  of  the  city  of  New- York,  or  a  county  court,  for  a  commission  \x> 
be  issued  to  a  foreign  country,  if  it  satisfactorily  appears,  by  affidavit,  that  the 
witness  does  not  understand  the  English  language,  the  order  for  the  commission 
may,  in  the  dif  cretion  of  the  court  or  judge,  direct  that  written  interrogatories 
annexed  thereto,  by  wav  of  direct  and  cross-examination,  be  framed  in  the 
English  language,  and  also  in  a  foreign  language;  that  only  the  interrogatories- 
framed  in  the  foreign  language  be  put  to  the  witness;  and  that  his  answers  be 
taken,  and  the  certificates  be  made  out,  in  the  same  langua^.  Where  such  an 
order  is  made,  it  must  provide  for  the  payment,  by  the  apphcant,  to  the  adverse 
party,  of  a  reasonable  sum,  fixed  therein,  for  the  expense  of  procuring  the 
interrogatories,  in  his  behalf,  to  be  translated.  The  judge,  who  settles  the 
interrogatories,  must  settle  them  in  the  foreign  langua^,  and  in  the  English 
language;  and,  for  that  purpose,  he  may  call  in  the  assistance  of  one  or  moro 
experts,  whose  compensation  must  be  fixed  by  the  judge,  and  paid  by  the  appli- 
cant. When  the  deposition  is  read  in  evidence,  it,  and  the  interrogatories,  must 
be  interpreted  into  the  English  language,  as  if  the  witness,  being  unable  to  speak 
the  English  language,  was  personally  present  and  testifying. 

§918.  Letters  rogatory. 

Letters  rogatory  may  be  issued  from  either  of  the  courts  specified  in  the  last 
section,  in  its  discretion,  in  a  case  where  a  commission  may  be  issued,  as  pre- 
scribed in  this  article,  upon  satisfactory  proof,  by  affidavit,  that  there  is  good 
reason  to  believe,  that  the  ends  of  justice  will  be  better  promoted  thereby,  than  by* 
the  issuing  of  a  commission;  notwithstanding  that  a  commission  can  be  executed, 
in  the  country  to  which  they  are  sent  Letters  rogatory  can  be  issued  only  to 
examine  one  or  more  witnesses,  upon  written  interrogatories,  annexed  thereto; 
which  must  be  framed  and  settled,  and  the  depositions  must  be  returned,  as  pre- 
scribed in  this  article,  with  respect  to  the  interrogatories  annexed  to  a  commis- 
sion, fuid  the  depositions  taken  thereunder. 


DEPOSmONB,  TAKEN  WITHIN  THE  STATE,  FOB  USE  WITHOUT  THE  STATE. 

Sbo.  914.  In  what  cases  deposition  may  be  taken. 
915.  Subpoena  to  wltneee. 
91ft.  Contents  of  subpceaa. 

917.  Subpoena,  when  no  commission  is  Issued. 

918.  Justice  or  the  peace  may  subpoeaa  witness. 

919.  Taking  and  return  of  deposition. 
900.  Penalty  for  not  appearinflr. 
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§  914.  In  tehat  cases  devosition  may  be  taken, 

A  party  to  an  action,  suit,  or  special  proceediDg,  cItII  or  crimfDal,  pending  in 
«  court  without  the  State,  either  in  the  United  States,  or  in  a  foreign  country, 
may  obtain,  in  the  manner  prescribed  in  this  article,  the  testimony  of  a  witness 
within  the  State,  to  be  used  in  the  action,  suit,  or  special  proceeding. 

$  9 1 6.  Svbp<Bna  to  witness. 

Where  a  commission  to  take  testimony,  within  the  State,  has  been  issued  from 
the  court,  in  which  the  action,  suit,  or  special  proceeding  is  pending;  or  where 
a  notice  has  been  given,  or  any  other  prcx^eeding  has  been  taken,  for  the  purpose 
of  taking  the  testimony,  withm  the  State,  pursuant  to  the  laws  of  tbe  State  or 
country,  wherein  the  court  is  located,  or  pursuant  to  the  laws  of  the  United 
States,  if  it  is  a  court  of  the  United  States;  the  commission,  notice,  or  other 
paper,  authorizing  the  testimony  to  be  taken,  may  be  presented,  in  behalf  of  tbe 
party  desiring  to  obtain  it,  to  a  Justice  of  the  supreme  court,  or  a  county  Judge, 
with  proof,  by  affidavit,  that  the  testimony  of  the  witness  is  material  to  the 
party.  The  judge  must  thereupon  issue  a  subpoena  to  the  witness,  commanding 
nim  to  appear  tefore  the  commissioner,  named  in  the  commission;  or  before  a 
•commissioner,  within  the  State,  for  the  State,  Territory,  or  foreign  country,  In 
which  the  notice  was  given,  or  the  proceeding  taken;  or  before  the  officer  desig- 
nated in  the  commission,  notice,  or  other  paper,  by  his  title  of  office;  at  a  tinie 
4ind  place  specified  in  the  subpoena,  to  testify  in  the  action,  suit,  or  special 
proceeding. 

§916.  Contents  of  subpcena. 

The  place,  where  the  witness  is  commanded  to  attend,  must  be  within  the 
•county  in  which  he  resides  or  sojourns;  or,  if  it  is  in  another  county,  not  more 
than  forty  miles  distant  from  his  residence,  or  the  place  of  his  sojourn. 

^917*  Subpcsna,  when  no  commission  is  issued. 

Where  an  action,  suit,  or  special  proceeding  is  pending  in  a  court  of  another 
state,  or  of  a  Territory,  or  of  the  United  States^  and  proof  is  made,  by  affl  iavit, 
to  the  satisfaction  of  a  Justice  of  the  supreme  court,  or  a  county  judge,  as  follows: 

1.  That  a  person,  residing  or  sojourning  within  the  State,  is  a  material  witneas 
for  either  party. 

2.  That  a  commission,  to  take  the  testimony  of  the  witness,  has  not  been 
issued. 

3.  That,  according  to  the  course  and  practice  of  the  court,  in  which  the  action, 
suit,  or  special  proceedinff  is  pending,  the  deposition  of  a  witness,  taken  as  the 
one  applied  for  is  required  to  be  taken,  is  authorized  to  be  received  in  evidence 
on  tbe  trial  or  hearing. 

The  judge  must  issue  a  subpoena,  commanding  the  witness  to  appear  before 
him,  at  a  specified  time,  and  at  a  place  within  the  county  in  which  the  witness 
resides  or  sojourns,  to  testify  in  tbe  action,  suit,  or  special  proceeding. 

^918.  Justice  of  the  peace  may  subpcsna  mtness. 

Where  proof  is  made,  by  (affidavit  or  otherwise,  to  the  satisfaction  of  a  justice 
of  the  peace: 

1.  That  a  civil  action,  suit,  or  special  proceeding  is  pending  in  a  court  of 
Another  State,  or  of  a  Territory,  or  of  the  United  States. 

2.  That  a  person,  residing  or  sojourning  in  the  town  or  city,  in  which  the 
justice  resides,  is  a  material  witness  for  either  party. 

3.  That,  according  to  the  practice  of  the  court,  in  which  the  action,  suit,  or 
special  proceeding  is  pending,  the  deposition  of  a  witness,  taken  as  the  one 
applied  for  is  required  to  be  taken,  is  authorized  to  be  received  in  evidence  on 
<he  trial  or  hearing. 

The  justice  must  issue  a  subpoena,  commanding  the  witness  to  appear  before 
him,  at  a  specified  time,  and  at  a  place  within  the  town  or  city,  m  which  tbe 
witness  resides  or  sojourns,  to  testify  in  the  action,  suit,  or  special  proceeding. 

^919.  Taking  and  return  of  deposition. 

The  officer,  before  whom  a  witness  appears,  in  a  case  specified  in  this  article, 
must  take  down  bis  testimony  in  writing;  and  must  certify  and  transmit  it  to 
the  court,  in  which  the  action,  suit,  or  special  ^voceeding  is  pending,  as  tbe 
practice  of  that  court  requires. 

g  920.  Penalty  for  not  appearing, 

A  person,  who  fails  to  appear,  at  the  time  and  place  specified  in  a  subpoena. 
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issued  as  prescribed  in  this  article,  aad  duly  served  upon  bim;  or  to  testify;  or 
to  subscribe  his  deposition,  when  correctly  taken  down;  is  liable  to  the  penalties, 
which  would  be  incurred  in  «  like  case,  if  he  was  subpoenaed  to  attend  the  trial 
•of  an  action  in  a  Justice's  court;  and  for  that  purpose,  the  officer,  before  whom 
he  is  required  to  appear,  possesses  all  the  powers  of  a  Justice  of  the  peace  upon 
-a  trial. 


TITLE  IV. 

Documenta/ry  evidence. 


Articlb  1.  Dooumentary  evldenoe,  as  a  substitute  for  oral  teetimony. 

2,  Proof  of  a  document,  executed  or  remalDing  wltbln  the  State. 
i.  Proof  of  a  document,  remainfnir  in  a  court  or  public  office  of  the  United 
States,  or  executed  or  remaining  without  the  State. 


ARTICLE  FIRST. 

DOCITMENTABT  BTTDBNCB,   AS  A  BUBSTITUTB  FOB  ORAL  TBSTIMONT. 

Sec  981.  Certain  official  certificates,  evidence. 
922.  Certlfloate,  etc.,  on  file,  evidence.   • 
928.  Notary's  certificate,  evidence. 
924.  NotRry*8  protest  and  memorandum ;  when  evidence. 
926.  Proof  of  presentmeut.  etc..  of  foreign  bills. 

926.  Affidavit  of  printer,  etc.,  evidence. 

927.  Id.;  of  service  of  notice. 

928.  Marriage  certificate,  evidence. 

929.  Book  of  foreign  corporation ;  when  evidence. 

980.  When  a  copy  thereof  is  evidence. 

981.  How  copy  to  be  verified. 

$  981.  Certain  official  eeriiJirateB,  evidence. 

Where  the  officer,  to  whom  tbe»  legal  custody  of  a  paper  belongs,  certifies, 
under  his  hand  and  official  seal,  that  he  has  made  diligent  examination,  in  his 
office,  for  the  paper,  and  that  it  caunot  be  found,  the  certificate  is  presumptive 
•evidence  of  the  facts  so  certified,  as  if  the  officer  personally  testified  to  the  same. 

|988.  Certiflcaie,  etc.,  onJUe,  evidence. 

Where  a  public  officer  is  required  or  authorized,  by  special  provision  of  law, 
to  make  a  certificate  or  an  affidavit,  touching  an  act  performed  by  him,  or  to  a 
fact  ascertained  by  him,  in  the  course  of  his  official  duty;  and  to  file  or  deposit 
it  in  a  public  office  of  the  State;  the  certificate  or  affidavit,  so  filed  or  deposited, 
or  an  exemplified  copy  thereof,  is  presumptive  evidence  of  the  facts  therein 
alleged,  except  where  the  effect  thereof  is  declared  or  regulated,  by  specif  pro- 
vision of  law. 

§  988.  ybtary*»  certificate,  evidence. 

The  certificate  of  a  notary  public  of  the  State,  under  his  hand  and  seal  of 
office,  of  the  presentment  by  him ,  for  acceptance  or  payment,  or  of  the  protest, 
for  non-acceptance  or  non-payment,  of  a  promissory  note  or  bill  of  exchan|2:e, 
or  of  the  service  of  notice  thereof  on  a  party  to  the  note  or  bill;  specifying  the 
mode  of  giving  the  notice,  the  reputed  place  of  residence  of  the  party  to  whom 
it  was  given,  and  the  post-office  nearest  thereto;  is  presumptive  evidence  of  the 
facts  certified,  unless  the  party,  against  whom  it  is  offered,  has  served  upon  the 
adverse  party,  with  his  pleading,  or  within  ten  days  after  joinder  of  an  issue  of 
fact,  an  origmal  affidavit,  to  the  effect,  that  he  has  not  received  notice  of  non- 
acceptance,  or  of  non-payment  of  the  note  or  bill,  k  verified  answer  is  not 
sufficient  as  an  affidavit,  within  the  meaning  of  this  section. 

g  984.  Notary's  protest  and  mcmorandam;  when  evidence. 

In  case  of  the  death  or  insanity  of  a  notary  public  of  the  State,  or  of  his 
sbsence  or  removal,  so  that  his  personal  attendance,  or  bis  testimony,  cannot  be 
procured,  in  any  mode  prescribed  by  law,  his  original  protest,  under  his  hand 
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and  official  seal,  the  genuinenem  thereof  heing  first  duly  proved,  is  presumptiTe 
eyidence  of  a  demand  of  accept aDce,  or  of  paymeDt,  theieiD  stated;  and  a  note 
or  memoraDdum,  pereoDally  made  or  signed  hy  him,  at  the  foot  of  a  protest,  or 
in  a  regular  register  of  official  acts,  kept  by  him,  is  presumptive  evideDce  that 
a  notice  of  non-acceptance  or  non-payment  was  sent  or  delivered,  at  the  time, 
and  in  the  manner,  stated  in  the  note  or  memorandum. 

^  989.  Procf  pf  prmentment,  etc.,  cf  foreign  biUt, 

Proof  of  the  preflentment,  for  acceptance  or  payment,  of  a  promissory  note  or 
bill  of  exchange,  payable  in  another  State,  or  in  a  territory,  or  foreign  country, 
or  of  a  protest  of  the  note  or  bill,  for  non-acceptance  or  non-payment,  or  of  the 
service  of  notice  thereof,  on  a  party  to  the  note  or  bill,  may  be  made,  in  any 
manner  authorized  by  the  laws  of  the  State,  territory,  or  country,  where  it  was- 
payable. 

S  986.  Affidavit  qf  printer,  etc.,  etidenee. 

The  affidavit  of  the  printer  or  publisher  of  a  newspaper,  published  within  the 
State,  or  of  his  foreman  or  principal  clerk,  showing  the  publication  of  a  notice 
or  other  advertisement,  authorized  or  required,  by  a  law  of  the  State,  to  be  pub> 
lished  in  that  newspaper,  annexed  to  a  printed  copy  of  the  notice  or  other  adver- 
tisement, may  be  reaa  in  evidence;  and  is  presumptive  evidence  of  the  publica- 
tion, and,  also,  of  the  matters  stated  therein,  showing  that  the  deponent  is 
authorized  to  make  the  affidavit.  But  this  section  does  not  apply  to  a  case, 
where  Uie  affidavit  is  required  by  law  to  be  filed,  unless  it  has  been  duly  filed; 
or  to  a  case,  where  the  mode  of  proving  a  publication  is  otherwise  specially 
prescribed  by  law. 

§  987.  Afldaffit  of  mrtice  of  notice. 

Where  it  is  necessary,  upon  the  trial  of  an  action,  to  prove  the  service  of  a 
notice,  an  affidavit,  showing  the  service  to  have  been  made  by  the  person  making 
the  affidavit,  is  presumptive  evidence  of  the  service,  upon  first  proving  that  he 
is  dead  or  insane,  or  that  his  personal  attendance  cannot  be  compelled,  with 
due  diligence. 

§  988.  Marriage  certificate,  evidenee. 

An  original  certificate  of  a  marriage,  within  the  State,  made  by  the  minister 
or  magistrate  by  whom  it  was  solemnized:  the  original  entry  thereof,  made, 
pursuant  to  law,  in  the  office  of  the  clerk  of  a  city  or  a  town  within  the  State; 
or  a  copy  of  the  certificate,  or  of  the  entry,  duly  certified,  is  presumptive  evi- 
dence of  the  marriage. 

§  989.  Bo(^  of  foreign  corporation;  when  evidence. 

Where  a  party  wishes  to  prove  an  act  or  transaction  of  a  foreign  corporation, 
the  book  or  booKS  of  the  corporation  may  be  used  for  that  purpose,  as  presump- 
tive evidence,  whether  any  or  all  of  the  parties  are  or  are  not  members  of  the 
corporation. 

g  980.  When  a  copy  thereof  i$  evidence. 

If  an  original  book  is  not  produced  at  the  trial,  as  prescribed  in  the  last  section, 
a  copy  thereof,  or  of  an  entiy  therein,  verified  as  prescribed  in  the  next  section^ 
may  be  used,  with  like  effect  as  the  original  book;  provided  that  the  party,  in- 
tending to  use  the  copy,  gives  the  adverse  party  at  least  ten  days'  notice  of  his 
intention,  specifying  briefly  the  nature  of  the  evidence  proposed  to  be  given. 
But  this  and  the  next  section  do  not  apply,  where  the  foreign  corporation  is  a 
party  to  the  action,  and  seeks  to  prove  its  own  act  or  transaction,  in  its  own 
behalf. 

^  981.  Bow  copff  to  be  verified. 

The  copy  must  be  verified  by  the  deposition,  taken  as  prescribed  by  law,  or 
the  oral  testimony,  taken  at  the  trial,  of  the  person  who  made  it,  or  of  a  person 
who  has  examined  and  compared  it  with  the  original  book,  or  the  entry  therein. 
The  witness  must  testl^  that  the  copy  produced  is  correct;  that  he  made  it,  or 
compared  it  with  the  original;  and  that  lie  then  knew  that  the  original  book  so 
copied,  or  containing  the  entry,  was  the  book  of  the  corporation;  or  that  it  was 
then  acknowledged  to  him  to  be  such,  by  an  officer  or  receiver  of  the  corpora- 
tion, or  a  person  having  the  custody  thereof,  naming  the  person  who  mado  the 
acknowledgment;  and  he  must  specify  where,  and  in  whose  custody ,  the  originaf 
was  then  kept. 
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ABTICI.E  8ECOin>. 

PROOF  OF  A  DOOUHEirr,    BXBCUTED  OR  REICAINING  WTTniN  THE  STATE. 

Saa  982.  Statutes,  etc.;  bow  proved. 

983.  Copies  of  records  and  papers  In  oertain  offices,  presumptive  eyldenoe. 
684.  Id.;  of  papers  fUed  with  town  clerk. 

986.  Conveyance,  when  acknowledged,  or  record,  or  transcript  of  record,  evidenoeii 
936.  Such  evidence  may  be  rebutted, 

987.  What  instruments  may  be  acknowledged. 

968.  Justice^s  docket  and  transcript  evidence  before  him. 
839.  Transcript  from  justice's  docket,  evidence  generally. 

940.  Other  proof  of  proceedings  before  justice. 

941.  Ordinances,  etc.,  of  cities,  villages,  eta 

§  988.  Statutes,  etc.,  hmo proved, 

A  statute  or  joint  resolution,  passed  by  the  Legislature  of  the  State,  may  be 
read  in  evidence  from  a  newspaper,  designated,  as  prescribed  by  law,  to  publish 
the  same,  until  six  months  after  the  close  of  the  session  at  which  it  was  passed; 
and,  at  any  time,  from  a  volume  printed  under  the  direction  of  the  secretary 
of  state. 

^  988.  Copiei  of  records  and  papers  in  certain  offices,  presumptive  evidence, 

A  copy  of  a  paper  filed,  kept,  entered,  or  recorded,  pursuant  to  law,  in  a  public 
office  of  the  State,  the  officer  having  char^  of  which  has,  pursuant  to  law,  an 
official  seal;  or  with  the  clerk  of  a  court  of  the  State,  or  with  the  clerk  or  secre- 
tary of  either  house  of  the  Legislature,  or  of  any  other  public  body  or  public 
board,  created  by  authority  of  a  law  of  the  State,  and  having,  pursuant  to  law, 
a  seal;  or  a  transcript  from  a  record  kept,  pursuant  to  law,  in  such  a  public 
office,  or  by  such  a  clerk  or  secretary,  is  evidence,  as  if  the  ori^nal  was  pro- 
duced. But,  to  entitle  it  to  be  used  tn  evidence,  it  must  be  certified  by  the 
clerk  of  the  court,  under  his  hand  and  the  seal  of  the  court,  or  by  the  officer 
haying  the  custody  of  the  original,  or  his  deputy  or  clerk,  ai)pointed  pursuant 
to  law,  under  his  official  seal,  and  the  hand  of  the  person  certifying;-  or  by  the 
presiding  officer,  secretary,  or  clerk  of  the  public  body  or  board,  appointed  pur- 
suant to  law,  under  his  hand,  and  except  where  it  is  certified  by  the  clerk  or 
secretary  of  either  house  of  the  Legislature,  under  the  official  seal  of  the  body  or 
board. 

g  984.  Copies  of  pavers  filed  with  tovm  clerk, 

A.  copy  of  a  paper  filed,  according  to  law,  in  the  office  of  a  town  derk,  or  a 
transcnpt  from  a  record  kept  therein,  pursuant  to  law,  certified  by  the  town 
clerk,  is  evidence,  with  like  effect  as  the  original. 

g  986.  Conveyance,  when  acknowledged,  or  record,  or  transcript^  evidence, 

A  conveyance,  acknowledged  or  proved,  and  certified,  in  the  manner  pre- 
scribed by  law,  to  entitle  it  to  be  recorded  in  the  county  where  it  is  offered,  is 
evidence,  without  further  proof  thereof.  Except  as  otherwise  specially  pre- 
scribed by  law,  the  record  of  a  conveyance,  duly  recorded,  within  the  State,  or 
a  transcript  thereof,  duly  certified,  is  evidence,  with  like  effect  as  the  orighifd 
conveyance. 

§986.  Such  evidence  may  be  netted. 

The  certificate  of  the  acknowledgment,  or  of  the  proof  of  a  conveyance,  or 
the  record,  or  the  transcript  of  the  record,  of  such  a  conveyance,  is  not  con- 
clusive; and  it  may  be  rebutted,  and  the  effect  thereof  may  be  contested,  by  a 
party  affected  thereby.  If  it  appears  that  the  proof  was  taken  upon  the  oath 
of  an  interested  or  incompetent  witness,  the  conveyance,  or  the  record  or  tran- 
script thereof,  shall  not  be  received  in  evidence,  until  its  execution  is  established 
by  other  competent  proof. 

g  987.  What  instruments  may  he  acknowledged. 

Any  instrument,  except  a  promissory  note,  a  bill  of  exchange,  or  a  last  will, 
may  be  acknowledged,  or  proved,  and  certified,  in  the  manner  prescribed  by 
law  for  taking  and  certifying  the  acknowledgment  or  proof  of  a  conveyance  of 
real  property;  and  thereupon  it  is  evidence,  as  if  it  was  a  conveyance  of  real 
property. 

§988.  Justice^s  docket  and  transcript  evidence  hffore  him. 

The  docket  book  of  a  justice  of  the  peace,  within  the  State,  or  a  transcript 
thereof,  certified  by  him,  is  evidence  before  him,  of  any  matter  required  by  law 
to  be  entered  by  him  therein. 
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g  989.  Transcript  flwnjtutie^i  docket,  evidence  generally. 

A  traoscript  from  the  docket  book  of  a  justice  of  the  peace,  within  the  State,, 
subscribed  by  him,  and  authenticated,  by  a  certificate  of  the  clerk  of  the  county 
in  which  the  justice  resides,  under  his  liand  and  official  seal,  to  the  effect,  that 
the  person,  subscribing  the  transcript,  was,  at  the  date  of  the  ludgpent  therein 
mentioned,  a  justice  of  the  peace  of  that  county;  and  that  the  clerk  is  acquainted 
with  his  handwriting,  and  yerily  belieyes  that  the  signature  to  the  transcript  is 
genuine;  is  evidence  of  any  matter  stated  in  the  transcript,  which  is  required 
by  law  to  be  entered  by  the  Justice  in  his  docket-book. 

g^  940.  Other  proof  <jf  proceedinge  before  justice. 

The  proceedinss  m  an  action  brought,  or  a  special  proceeding  instituted, 
before  a  justice  oi  the  peace,  within  the  State,  may  also  be  proved  by  the  oath 
of  the  justice.  In  case  of  his  death  or  alxience,  they  may  be  proved  by  the 
original  minutes  of  the  proceedings,  kept  by  him,  pursuant  to  law,  accompanied 
with  proof  of  his  handwriting;  or  by  a  copy  of  the  minutes,  sworn  to,  by  a  com- 
petent witness,  as  having  been  compared  with  the  original  entries,  with  proof 
that  those  entries  were  in  the  handwriting  of  the  justice. 

§941.  Ordinances,  etc.,  of  cities,  villages,  etc. 

An  act,  ordinance,  resolution,  by-law,  rule  or  proceeding  of  the  common 
council  of  a  city,  or  of  the  board  of  trustees  of  an  incorporated  village,  or  of  a 
board  of  supervisors,  within  the  State,  may  be  read  in  evidence,  either  from  & 
copy  thereof,  certified  by  the  citv  clerk,  village  clerk,  clerk  of  the  common 
council,  or  clerk  of  the  board  of  supervisors;  or  from  a  volume  printeil  by 
authority  of  the  common  council  of  the  city,  or  the  k>oard  of  trustees  of  the 
village,  or  the  board  of  supervisors. 


ABTICIiE  THIRD. 

PROOF  OF  A  DOCUMENT,  REMAINING  IN  A  COURT  OR  PURLIC  OFFICE  OF  THE. 
UNITED  STATES,   OR  EXECUTED  OR  RKMAININa  WITHOUT  THE  STATE. 

8bc.  942.  Printed  copies  of  Jaws  of  another  State,  etc 
948.  Copies  of  records  of  United  States  courts. 
944.  Id.;  of  documents  on  file  in  departments,  etc.,  of  Ualled  States. 
94&  Record  of  bill  of  sale,  etc.,  of  vessels. 
948.  Conveyance  of  land  without  the  State. 

947.  Exemplification  of  record  of  conveyance  of  land  without  the  Stateu 

948.  Transcript  of  docket,  etc.,  of  Justice  of  adjoining  State. 
948.  Id.;  how  authenticated. 

ff)0.  Other  proof. 

951.  Proof  may  be  rebutted. 

VSi.  Copies  of  records  of  courts  of  foreign  countries ;  how  authenticated. 

953.  Other  proof. 

964.  This  article  does  not  declare  effect  of  record,  etc. 

i)66.  Documents  from  forelirn  countries,  how  authenticated. 

§  948.  Printed  copies  of  laws  of  another  State,  etc. 

A  printed  copy  of  a  statute,  or  other  written  law,  of  another  State,  or  of  a 
Territory,  or  of  a  foreign  country,  or  a  printed  copy  of  a  proclamation,  edict, 
decree,  or  ordinance,  by  the  executive  power  thereof,  contained  in  a  book  or 
publication,  purporting  or  proved  to  have  been  published  by  the  authority 
thereof,  or  proved  to  be  commonly  admitted,  as  evidence  of  the  existing  law,  m 
the  judicial  tribunals  thereof,  is  presumptive  evidence  of  the  statute,  law,  proc- 
lamation, edict,  decree,  or  ordinance.  The  unwritten  or  common  law  of  another 
State,  or  of  a  Territory,  or  of  a  foreign  country,  mav  be  proved,  as  a  fact,  by  orsl 
evidence.  The  books  of  reports  of  cases,  adjudged  in  the  courts  thereof,  must 
also  be  admitted,  as  presumptive  evidence  of  the  unwritten  or  common  law 
thereof. 

^  948.  Copies  of  records  of  United  States  courts. 

A  copy  of  the  record,  or  any  other  proceeding,  of  a  court  of  the  United  States, 
is  evidence,  when  certified  by  tl^e  clerk  or  officer,  in  whose  custody  it  is  required 
by  law  to  be. 

§  944.  Copies  of  documents  filed  in  departments,  etc.,  of  United  States. 

A  copy  of  a  record  or  other  paper,  remaining  in  a  department  of  the  govern- 
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ment  of  the  United  States,  is  evidence,  when  certified  by  the  bead,  or  acting 
chief  officer,  for  the  time  being,  of  that  department;  or  when  certified  by  the 
officer  in  whose  charge  it  is,  pursuant  to  a  Statute  of  the  United  States,  or  other- 
wise, in  accordance  with  a  Statute  of  the  United  States,  relating  to  certifying 
the  same.  The  record  of  the  observations  of  the  weather,  taken  under  the 
direction  of  the  signal  service  of  the  United  States,  when  certified  by  the  officer 
in  charge  thereof,  at  the  phice  where  they  were  taken  and  are  kept,  is  presump- 
tive evidence  of  the  matters  of  fact  stated  therein. 

§  945.  Beeord  of  bill  of  tale,  etc.,  of  vessels. 

The  record  of  a  bill  of  sale,  morti^aee,  hypothecation,  or  conveyance  of  a 
vessel,  belonging  to  a  port  or  place,  within  the  United  States,  recorded  in  the 
office  of  the  collector  of  customs,  where  the  vessel  is  registered  or  enrolled, 
which  was  acknowledged  or  proved,  before  it  was  recordea,  in  like  manner  a» 
a  deed  to  be  recordea  within  the  State;  or  a  transcript  of  such  a  record,  duly 
certified  by  the  collector;  is  evidence,  with  the  like  efifect  as  the  original. 

§  946*  Oonveyanee  of  land  without  the  State. 

A  conveyance  of  real  property,  situated  without  the  State,  acknowledged  or 
proved,  and  certified,  in  like  manner  as  a  deed  to  be  recorded  within  the  county 
wherein  it  is  offered  in  evidence,  is  evidence,  without  further  proof  thereof,  as 
if  it  related  to  real  property  situated  within  the  State.  A  conveyance  of  real 
property,  situated  within  another  State,  or  a  Territory  of  the  United  States, 
which  has  been  duly  authenticated,  according  to  the  laws  of  that  State  or  Terri- 
tory, so  as  to  be  read  in  evidence  in  the  courts  thereof,  is  evidence  in  like  manner. 

g  947.  MtempUfleatum  of  record  of  oonveyanee  of  land  without  the  State. 

An  exemplification  of  the  record  of  a  conveyance  of  real  property  situated 
without  the  State,  and  within  the  United  States,  which  has  been  recordetl  iu 
the  State  or  Territory,  where  the  real  property  is  situated,  pursuant  to  the  laws 
thereof,  when  certified  under  the  hand  and  seal  of  the  officer,  having  the  cus- 
tody of  the  record,  is,  if  the  original  cannot  be  produced,  presumptive  evidence 
of  the  conveyance,  and  of  the  due  execution  thereof. 

^  948.  Transeript  of  docket,  etc.,  of  justice  of  adjoining  State. 

A  transcript  from  the  docket  book  of  n  justice  of  the  peace,  within  an  ad- 
joining State,  of  a  judgment  rendered  by  him;  a  transcript  of  his  minutes  of  the 
proceedings  in  the  cause,  previous  to  the  judgment;  or  of  an  execution  issued 
thereon;  or  of  the  return  of  an  execution;  when  subscribed  by  the  justice,  and 
authenticated  as  prescribed  in  the  next  section,  is  presumptive  evidence  of  his 
jurisdiction  in  the  cause,  and  of  the  matters  shown  by  the  transcript. 

§949.  Such  transcript;  how  authenticated. 
uch  a  transcript  must  be  authenticated  by  a  certificate  of  the  ju8tice,'annexed 
thereto,  to  the  effect,  that  it  is  in  all  respects  correct,  and  that  he  had  jurisdic- 
tion of  the  cause;  and  also  by  a  certificate  of  the  clerk  or  prothonotary  of  the 
county,  in  which  the  justice  resided  at  the  time  of  renderini?  the  judgment, 
under  his  hand  and  the  seal  of  the  court  of  common  pleas,  or  other  county  court 
of  the  county,  to  the  effect  that  the  person,  subscribmg  the  certificate  attached 
to  the  transcript,  was,  at  the  date  of  the  judgment,  a  justice  of  the  peaceiof  that 
county;  and  that  the  signature  thereto  is  in  his  own  handwriting. 

§950.  Other  proof. 

The  judgment  and  other  proceedings,  and  the  justice's  authority  to  render  the 
judraient,  may  also  be  proved,  by  the  production  of  the  docket,  or  of  a  copy  of 
the  judgment  or  other  proceedings;  and  the  oral  testimonv  of  the  justice,  to  the 
truth  and  correctness  thereof,  and  to  his  authority  to  render  the  judgment. 

g  951.  Proof  may  be  rebutted. 

The  last  three  sections  do  not  prevent  the  introduction  of  evidence,  to  contro. 
vert  any  of  the  proof,  in  relation  to  the  validity  of  a  judgment  therein  specified^ 

§  958.  Copies  cf  records  of  courts  of  foreign  countries;  how  authenticated. 
A  copy  of  a  record,  or  other  judicial  proceeding,  of  a  court  of  a  foreign 
country,'i8  evidence,  when  authenticated  as  follows: 

1.  By  the  attestation  of  the  clerk  of  the  court,  with  the  seal  of  the  court 
affixed,  or  of  the  officer  in  whose  custody  the  reconl  is  legally  kept,  under  the 
seal  of  his  office. 

2.  By  a  certificate  of  the  chief  judge  or  presiding  magistrate  of  the  court,  to 
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theleffect,  that  the  penoD,  so  sttefltiog  the  leoord,  is  the  clerk  of  the  court;  or 
that  be  is  the  officer,  in  whose  custody  the  record  is  required  by  law  to  be  kept; 
and  that  his  signature  to  the  attestation  is  genuine. 

8.  By  the  certificate,  under  the  great  or  principal  seal  of  the  government, 
under  whose  authority  the  court  is  held,  of  the  secretary  of  state,  or  other  officer 
having  the  custody  of  that  seal,  to  the  effect,  that  the  court  is  duly  constituted, 
specifying  geoerafly  the  nature  of  its  jurisdiction;  and  that  the  signature  of  the 
chief IJudge' or  presiding  magistrate,  to  the  certificate  specified  in  the  last  sub- 
division, is  genuine. 

§968.  Other  proof. 

A  copy  of  a  record  or  other  Judicial  proceeding,  of  a  court  of  a  foreign 
country,  attested  by  the  seal  of  the  court,  in  which  it  remains,  must  also  be 
admitted  in  evidence,  upon  due  proof  of  the  following  facts: 

1.  That  the  copy  offered  has  been  compared  by  the  witness  with  the  original, 
and  is  an  exact  transcript  of  the  whole  of  the  original. 

3,  That  the  original  was,  when  the  copy  was  made,  in  the  custody  of  the 
clerk  of  the  court,  or  other  officer  legally  having  charge  of  it. 

8.  That  the  attestation  is  genuine. 

^  954,  Thi»  article  not  declare  effect  of  record,  etc. 

Nothing  in  this  article  is  to  be  construed,  as  declaring  the  effect  of  a  record 
or  other  judicial  proceeding  of  a  foreign  country,  authenticated,  so  as  to  be 
evidence. 

$(  966.  Documente  from  foreign  eountriee;  how  authenticated, 

A  copy  of  a  patent,  record  or  other  document  remaining  of  record  in  a  public 

office  of  a  foreign  country,  certified  according  to  the  form  m  use  in  that  country, 

is  evidence  when  authenticated,  as  follows: 

1.  By  the  certificate  under  the  hand  and  official  seal  of  a  commissioner  ap- 
pointed by  the  governor  to  take  the  proof  or  acknowledgment  of  deeds  in  that 
country,  to  the  effect  that  the  patent,  record  or  document  is  of  record  in  the 
public  office,  and  that  the  copy  thereof  is  correct  and  certified  in  due  form. 

2.  By  a  certificate  under  the  hand  and  official  seal  of  the  secretaiy  of  state, 
iuinezea  to  that  of  the  commissioner,  to  the  same  effect  as  prescribed  by  law  for 
the  authentication  of  the  certificate  of  such  a  commissioner,  upon  a  conveyance 
to  be  recorded  within  the  State.  The  certificate  of  the  commissioner,  thus  au- 
thenticated, is  presumptive  evidence  that  the  copy  of  the  patent,  record  or  docu- 
ment is  certified  according  to  the  form  in  use  in  the  foreign  countiy. 


TITLE  V. 

Miecellaneoue  proviiionM. 

Sso.  VSf,  Form  of  oeriiillcate  to  oopies,  etc. 
958.  Oertifloate  must  be  sealed. 
WO.  Qualifloation  of  last  section. 
900.  Pnblic  or  corporate  seal  may  be  stamped. 
961.  Surrogates,  clerks,  etc.,  to  search  flies,  and  to  certify,  eta 
9aEe.  Saving  clause. 

|967*  Form  of  certificate  to  copies,  etc. 

Where  a  transcript,  exemplification,  or  certified  copy  of  a  record  or  other 
paper,  is  declared  by  law  to  be  evidence,  and  special  provision  is  not  made  for 
the  form  of  the  certificate,  in  the  particular  case,  tne  person,  authorized  to 
certify,  must  state,  in  his  certificate,  that  it  has  been  compared  by  him  with  the 
original,  and  that  it  is  a  correct  transcript  therefrom,  ana  of  the  whole  of  the 
original. 

§  958.  Certificate  mutt  he  sealed, 

JLf  the  officer,  or  the  court,  body,  or  board,  in  whose  custody  an  original  paper, 
specified  in  the  last  section,  is  required  to  be,  by  the  laws  of  the  State,  or  of 
another  State,  or  of  the  United  States,  or  of  a  Territory  thereof,  or  of  a  foreign 
country,  has,  pursuant  to  those  laws,  an  official  seal,  the  certificate  must  be 
attested  bjr  that  seal.  If  the  certificate  is  made  by  the  derk  of  a  county,  within 
the  State,  it  must  be  attested  by  the  seal  of  the  county. 
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§959.  QualifteationoflasisecHon, 

The  last  section  does  not  require  the  seal  of  a  court  to  be  afl9xed  to  a  certified 
'Copy  of  an  order,  or  of  a  paper  filed  therein,  or  entry  made,  where  the  copy  is 
used  in  the  same  court,  or  before  an  officer  thereof;  or,  in  the  supreme  court, 
where  it  is  used  in  a  circuit  court,  or  a  court  of  oyer  and  terminer. 

§960.  Public  or  corporate  teal  may  be  stamped. 

Where  a  seal  of  a  public  officer,  or  of  a  corporation  is  authorized  or  required 
by  law,  it  may  be  impressed  directly  on  the  XMper. 

§961.  Surrogates,  clerks,  etc.,  to  search  files,  and  to  eertiify, 
A  surrogate,  county  derk,  register,  clerk  of  a  court,  or  other  person,  having 
the  custody  of  the  recordB  or  other  papers  in  a  public  office,  within  the  State, 
must,  upon  request,  and  upon  payment  of,  or  oner  to  pay,  the  fees  allowed  by 
law,  or,  if  no  fees  are  expressly  ^owed  by  law,  fees  at  the  rate  allowed  to  a 
county  clerk  for  a  similar  service,  diligently  search  the  files,  papers,  records, 
and  dockets  in  his  office;  and  either  make  one  or  more  transcripts  therefrom, 
and  certify  to  the  correctness  thereof,  and  to  the  search,  or  certify  that  a  docu- 
ment or  paper,  of  which  the  custody  legally  belongs  to  him,  cannot  be  found. 
If  he  refuses,  or  unreasonably  neglects  or  delays,  to  make  such  a  search,  or  to 
furnish  such  a  transcript  or  certificate,  or  makes  a  false  certificate,  he  is  guilty 
•of  a  misdemeanor. 

g  968.  Saving  cUvuse. 

JNotbing  in  title  fourth  of  this  chapter  prevents  the  proof  of  a  fact,  act,  record, 
proceeding,  document,  or  other  paper  or  writing,  according  to  the  rules  of  th& 
•common  uw,  or  by  any  other  competent  proof. 
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PART   IV. 

OF  EVIDENCE. 

GENERAL  DEFINITIONS  AND  DIVISIONS. 

§  1888.  Definition  of  evidence. 

Judicial  evideDce  is  the  means,  sanctioned  by  law,  of  ascertaining  in  a  judicial 
proceeding,  the  truth  respecting  a  question  oi  fact. 

g  1884.  Definition  of  proof. 

Proof  is  the  effect  of  evidence,  the  establishment  of  a  fact  by  evidence. 

§  1885.  Definition  of  law  of  evidence. 

The  law  of  evidence,  which  is  the  subject  of  this  part  of  the  code,  is  a  col- 
lection of  general  rules  established  by  law  : 

1.  For  declaring  what  is  to  be  taken  as  true  without  proof ; 

2.  For  declaring  the  presumptions  of  law,  both  those  which  are  disputable 
and  those  which  are  conclusive ;  and, 

3.  For  the  production  of  legal  evidence ; 

4.  For  the  exclusion  of  whatever  is  not  legal ; 

5.  For  determining,  in  certain  cases,  the  value  and  effect  of  evidence. 

§  1886.  The  degree  of  certainty  required  to  eetaUisli  facts. 
The  law  does  not  require  demonstration  ;  that  is,  such  a  degree  of  proof  as, 
excluding  ix)68ibility  of  error,  produces  absolute  certainty  ;  because  such  proof 
is  rarely  possible.     Moral  certainty  only  is  required,  or  that  degree  of  proof 
which  produces  conviction  in  an  unprejudiced  mind. 

§  1887.  Four  kinds  of  evidence  specified. 
There  are  four  kinds  of  evidence : 

1.  The  knowledge  of  the  court ; 

2.  The  testimony  of  witnesses ; 

3.  Writings; 

4.  Other  material  objects  presented  to  the  senses. 

§  1888.  Degrees  of  evidence  specified. 
There  are  several  dfegrees  of  evidence : 

1.  Primary  and  secondary ; 

2.  Direct  and  indirect ; 

8.  Prima  facie,  partial,  satisfactory,  indispensable,  and  conclusive. 

§  1889.  Primary  evidence  defined. 

Primary  evidence  is  that  kind  of  evidence  which,  under  every  possible  cir- 
cumstance, affords  the  greatest  certainty  of  the  fact  in  question.  Thus,  a  writ- 
ten instrument  is  itself  the  best  possible  evidence  of  its  existence  and  contents. 
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6  1830.  Secondary  evidence  denned, 

SecoDdary  evidence  is  that  which  is  inferior  to  primary.  Thus,  a  copjr  of  an 
instrument,  or  oral  evidence  of  its  contents,  is  secondary  evidence  of  the  instru- 
ment and  contents. 

§1881.  Direct  etidenee  defined. 

Direct  evidence  is  that  which  proves  the  fact  in  dispute,  directly,  without  an 
inference orpresumption,  and  which  in  itself,  if  true,  conclusively  establishes 
that  fact.  For  example :  if  the  fact  in  diapute  be  an  agreement,  the  evidence 
of  a  witness  who  was  present  and  witnessed  the  making  of  it  is  direct. 

§  1888.  Indirect  evidence  defined, 

indirect  evidence  is  that  which  tends  to  establish  the  fact  in  dispute  by  prov- 
ing another,  and  which,  though  true,  does  not  of  itself  conclusively  establish 
tb^t  fact,  but  which  affords  an  inference  or  presumption  of  ita  ezistenoe.  For 
example:  a  witness  proves  an  admission  or  the  party  to  the  fact  in  dispute. 
This  proves  a  fact,  from  which  the  fact  in  dispute  is  inferredL 

$1888.  Prifna  fade  evidence  defined. 

Prima  facie  evidence  is  that  which  suffices  for  the  proof  of  a  particular  fact, 
until  contradicted  and  overcome  by  other  evidence.  For  example :  the  certifi- 
cate of  a  recording  officer  is  prima  facie  evidence  of  a  record,  but  it  may  after- 
ward be  rejected  upon  proof  that  there  is  no  such  record. 

§  1884.  Partial  evidence  defined. 

Partial  evidence  Is  that  which  goes  to  establish  a  detached  fact,  in  a  series 
tending  to  the  fact  in  dispute.  It  may  be  received,  subject  to  be  rejected  as 
incompetent,  unless  connected  with  the  fact  in  dispute  bv  proof  of  other  facts. 
For  example :  on  an  issue  of  title  to  real  propertv,  evidence  of  the  continued 
possession  of  a  remote  occupant  is  partial,  for  it  is  of  a  detached  fact^  which 
may  or  may  not  be  afterwards  connected  with  the  fact  in  dispute. 

g'l886.  Satitfaetory  evidence  defined. 

That  evidence  is  deemed  satisfactory  which  ordinarily  produces  moral  cer- 
tainty or  conviction  in  an  unprejudiced  mind.  Such  evidence  alone  will  justify 
a  verdict.    Evidence  less  than  this  is  denominated  slight  evidence. 

g  1886.  Indiepenedbie  evidence  defined. 

Indispensable  evidence  is  that  without  which  a  particular  fact  cannot  be 
proved. 

§1887.  Conelueive  evidence  d^ned. 

Conclusive  or  unanswerable  evidence  Is  that  which  the  law  does  not  permit 
to  be  contradicted.  For  example :  the  record  of  a  court  of  competent  jmisdic- 
tion  cannot  be  contradict^  by  the  parties  to  it. 

§  1888.  Cumulative  evidence  defined. 

Cumulative  evidence  is  additional  evidence  of  the  same  character  to  the  same 
point 

§1889*  Corroborative  evidence  defined. 

Corroborative  evidence  is  additional  evidence  of  a  different  character  to  the 
same  point 


TITLE  I. 

OF  THE  GENEBAL  PRINCIFLB6  OF  EVIDENCE. 

§1844.  One  witneee  euffloient  to  prove  a  fact. 

The  direct  evidence  of  one  witness  who  is  entitled  to  full  credit  is  sufficient 
for  proof  of  any  fact,  except  perjury  and  treason. 

§  1 846.  Teetimony  confined  to  permmal  knowledge. 

A  witness  can  testify  of  those  facts  only  which  he  knows  of  his  own  knowl- 
edge ;  that  is,  which  are  derived  from  his  own  perceptions,  except  in  those  few 
express  cases  in  which  his  opinions  or  inferences,  or  the  declarations  of  others, 
are  admissible. 
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§  1846.  Testimtytiy  to  be  in  presence  of  persons  affected. 

A  witness  can  be  heard  only  upon  oath  or  afSrmatioD,  and  upon  a  trial  he  can 
be  heard  only  in  the  presence  ana  subject  to  the  examination  of  all  the  parties, 
if  they  choose  to  attend  and  examine. 

§  1847,  Witness  presumed  to  speak  the  truth, 

A  witness  is  presumed  to  speak  the  truth.  This  presumption,  however,  may 
be  repelled  by  the  manner  in  which  he  testifies,  by  the  character  of  his  testimony, 
or  by  evidence  affecting  his  character  for  truth,  honesty,  or  integrity,  or  his 
motives,  or  by  contradictory  evidence ;  and  the  jury  are  the  exclusive  judges  of 
his  credibility. 

§  1848.  One  person  not  affected  by  acts  of  another. 

The  rights  of  a  party  cannot  be  prejudiced  by  the  declaration,  act,  or  omission 
of  another,  except  by  virtue  of  a  particular  relation  between  them ;  therefore, 
proceedings  against  one  cannot  affect  another. 

§1849.  Declarations  of  predecessor  in  title,  evidence. 

Where,  however,  one  derives  title  to  real  property  from  another,  the  declara- 
tion, act,  or  admission  of  the  latter,  while  holding  the  title,  in  relation  to  the 
property,  is  evidence  against  the  former. 

§1850.  Declarations  which  are  a  part  of  the  transaction. 

Where,  also,  the  declaration,  act,  or  omission  forms  part  of  a  transaction, 
which  is  itself  the  fact  in  dispute,  or  evidence  of  that  fact,  such  declaration,  act, 
or  omission  is  evidence,  as  part  of  the  transaction. 

§  1861.  Emdence  relating  to  third  persons. 

And  where  the  question  in  dispute  bietween  the  parties  is  the  obli  option  or  dut^ 
of  a  third  person,  whatever  would  be  the  evidence  for  or  against  such  person  is 
prima  facie  evidence  between  the  parties. 

§  1858.  Declaration  qf  decedent  emdence  of  pedigree. 

The  declaration,  act,  or  omission  of  a  member  of  a  family  who  is  a  decedent, 
or  out  of  the  jurisdiction,  is  also  admissible  as  evidence  of  common  reputation, 
in  cases  where,  on  questions  of  pedigree,  such  reputation  is  admissible. 

§  1868.  Declaration  of  decedent  emdence  against  his  successor  in  interest. 

The  declaration,  act,  or  omission  of  a  dec^ent,  having  sufficient  knowledge 
of  the  subject,  against  his  pecuniary  interest,  is  also  admissible  as  evidence  to 
that  extent  against  his  successor  in  interest. 

§  1 854.  When  part  of  transaction  proved,  the  whole  admissible. 

When  part  of  an  act,  declaration,  conversation,  or  writing  is  given  in  evidence 
by  one  party,  the  whole  on  the  same  subject  may  be  inouired  into  by  the  other; 
when  a  letter  is  read,  the  answer  may  be  given;  ana  when  a  detached  act, 
declaration,  conversation,  or  writing,  is  given  in  evidence,  any  other  act,  declar- 
ation, conversation,  or  writing,  which  is  necessary  to  make  it  understood,  may 
also  be  given  in  evidence. 

§  1866.  Contents  of  writing,  how  proved. 

There  can  be  no  evidence  of  the  contents  of  a  writing,  other  than  the  writing 
itself,  except  in  the  following  cases : 

1.  Wlien  the  original  has  been  lost  or  destroyed ;  in  which  case  proof  of  the 
loss  or  destruction  must  first  be  made ; 

2.  When  the  original  is  in  the  possession  of  the  party  against  whom  the  evi- 
dence is  offered,  and  he  fails  to  produce  it  after  reasonable  notice ; 

8.  When  the  original  is  a  record  or  other  document  in  the  custody  of  a  public 
officer; 

4.  When  the  original  has  been  recorded,  and  a  certified  copy  of  the  record  is 
made  evidence  by  this  code  or  other  statute ; 

5.  When  the  original  consists  of  numerous  accounts  or  other  documents, 
which  cannot  be  examined  in  court  without  great  loss  of  time,  and  the  evidence 
sought  from  them  is  only  the  general  result  of  the  whole. 

In  the  cases  mentioned  in  subdivisions  three  and  four,  a  copy  of  the  original 
or  of  the  record,  must  be  produced;  in  those  mentioned  in  subdivisions  one  and 
two,  either  a  copy  or  oral  evidence  of  the  contents. 

g  1866.  An  agreement  reduced  to  writing  deemed  the  whole. 
When  the  terms  of  an  agreement  have  been  reduced  to  writing  by  the  parties, 
it  is  to  be  considered  as  containing  all  those  terms,  and  therefore  there  can  be 
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between  the  parties  sod  their  representatives,  or  successors  in  interest,  no  evi- 
dence of  the  terms  of  the  agreement,  other  than  the  contents  of  the  writing, 
except  in  the  following  cases : 

1.  Where  a  mistake  or  imperfection  of  the  writing  is  pat  in  issue  by  the  plead- 
ings; 

2.  Where  the  validity  of  the  agreement  is  the  fact  in  dispute; 

But  this  ^rction  does  not  exclude  other  evidence  of  the  circumstances  under 
which  the  agreement  was  made  or  to  which  it  relates,  as  defined  in  section 
eighteen  hundred  and  sixty,  or  to  explain  an  extrinsic  ambiguitv,  or  to  establish 
illegality  or  fraud.  The  term  *'  agreement"  includes  deeds  and  wiUs,  as  well  as 
contracts  between  parties. 

^  1857.  Construction  of  lanfuoffe  relate*  to  place  where  need. 

The  language  of  a  writing  is  to  be  interpreted  according  to  the  meaning  it 

bears  in  the  place  of  its  execution,  unless  the  parties  have  reference  to  a  different 

place. 

^  1868.  ConHruction  of  etatutee  and  ifutrumenU,  general  ruU. 

In  the  construction  of  a  statute  or  instrument,  the  office  of  the  judge  is  simply 
to  ascertain  and  declare  what  is  in  terms  or  in  substance  contained  therein,  not 
to  insert  what  has  been  omitted,  or  to  omit  what  has  been  inserted:  and  where 
there  are  several  provisions  or  particulars,  such  a  construction  is,  if  possible,  to 
be  adopted  as  will  give  effect  to  ail. 

$  1859.  The  intention  of  the  legislature  or  partiee. 

In  the  construction  of  a  statute,  the  intention  of  the  legislature,  and  in  the 
construction  of  the  instrument,  the  intention  of  the  parties,  is  to  be  pursued,  if 
possible;  and  when  a  general  and  particular  provision  are  inconsistent,  tbe  latter 
IS  paramount  to  the  former.  So  a  particular  intent  will  control  a  general  one 
that  is  inconsistent  with  it. 

§  1860.  The  dreumstancee  to  be  eonfidered. 

For  the  proper  construction  of  an  instrument,  the  circumstances  under  which 
it  was  made,  including  the  situation  of  the  subject  of  the  instrument,  and  of  tbe 
parties  to  it,  may  also  be  shown,  so  that  the  judge  be  placed  in  the  position  of 
those  whose  language  he  is  to  interpret. 

§  186 1.  Terme  to  be  eonetmed  in  their  general  acceptation. 

The  terms  of  a  writing  are  presumed  to  have  been  used  in  their  primary  and 
general  acceptation,  but  evidence  is  nevertheless  admissible  that  they  have  a 
local,  technical,  or  otherwise  peculiar  signification,  and  were  so  used  and  under- 
stood in  the  particular  instance,  in  which  case  the  agreement  must  be  construed 
accordingly. 

§  186S.  Written  vfords  control  thoee  printed  in  blank  form. 
When  an  instrument  consists  partlv  of  written  words  and  partly  of  a  printed 
form,  and  tbe  two  are  inconsistent,  the  former  controls  the  latter. 

§1868.  Experts  or  persons  skilled  may  testify  to  decipher  characters. 

When  tbe  characters  in  which  an  instrument  is  written  are  difi9cult  to  be  de- 
ciphered, or  the  language  of  the  instrument  is  not  understood  by  the  court,  the 
evidence  of  persons  skilled  in  deciphering  the  characters,  or  who  anderstand  the 
language,  is  admissible  to  declare  the  characters  or  the  meaning  of  the  language. 

§1864.  Of  tiDo  constructions,  which  preferred. 

When  the  terms  of  an  agreement  have  been  intended  in  a  different  sense  by 
the  different  parties  to  it,  that  sense  is  to  prevail  against  either  party  in  which  he 
supposed  the  other  understood  it,  and  when  different  constructions  of  a  pro- 
vision are  otherwise  equally  proper,  that  is  to  be  taken  which  is  most  favorable 
to  the  party  in  whose  favor  the  provision  was  made. 

§  1866.   Written  instrument  construed  as  understood  by  parties. 

A  written  notice,  as  well  as  every  other  writing,  Ib  to  be  construed  according 
to  the  ordinary  acceptation  of  its  terms.  Thus  a  notice  to  the  drawers  or  in- 
dorsers  of  a  bill  of  exchange  or  promissory  note,  that  it  has  been  protested  for 
want  of  acceptance  or  payment,  must  be  held  to  import  that  the  same  has  been 
duly  presented  for  acceptance  or  payment  and  the  same  refused,  and  that  the 
holder  looks  for  payment  to  the  person  to  whom  the  notice  is  given. 

SI  866.  Construction  in  favor  of  natural  right  preferred. 

When  a  statute  or  instrument  is  equally  susceptible  of  two  interpretations,  one 
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ID  favor  of  natural  right,  and  the  other  against  it,  the  former  is  to  be  adopted. 

§  1867.  Material  allegation  only  to  be  proved. 
None  but  a  material  allegation  need  be  proved. 

f    %  1868.  Evidenee  confined  to  maieriai  aUegaUon. 

Evidence  must  correspond  with  the  substance  of  the  material  allei^tions,  and 
be  relevant  to  the  question  in  dispute.  Collateral  questions  must  therefore  be 
avoided.  It  is,  however,  within  the  discretion  of  the  court  to  permit  inquiry 
into  a  collateral  fact,  when  such  fact  is  directly  connected  with  the  question  in 
>dispute,  and  is  essential  to  its  proper  determination,  or  when  it  affects  the  cred- 
ibility of  a  witness. 

g  1869.  Affirmative  only  to  be  proved. 

Each  party  must  prove  his  own  afiHrmative  allegations.  Evidence  need  not 
be  given  in  sup]X)rt  of  a  negative  allegation,  except  when  such  negative  allega- 
lion  is  an  essential  part  of  the  statement  of  the  right  or  title  on  which  the  cause 
of  action  or  defense  is  founded,  nor  even  in  such  case  when  the  allegation  is  a 
denial  of  the  eiristence  of  a  document,  the  custody  of  which  belongs  to  the  oppo- 
site party. 

§  1870.  Facte  which  may  be  proved  on  trieU. 

In  conformity  with  the  preceding  provisions,  evidence  may  be  given  upon  a 
•trial  of  the  following  facts: 

1.  The  precise  fact  in  dispute; 

2.  The  act,  declaration,  or  omission  of  a  party,  as  evidence  against  such  party; 
8.  An  act  or  declaration  of  another,  in  the  presence  and  within  the  observa- 
tion of  a  party,  and  his  conduct  in  relation  thereto; 

4.  The  act,  or  declaration,  verbal  or  written,  of  a  deceased  person  in  respect 
to  the  relationship,  birth,  marriage,  or  death  of  any  person  related  by  blood  or 
marriage  to  such  deceased  person;  the  act  or  declaration  of  a  deceased  person 
done  or  made  against  his  interest  in  respect  to  his  real  property;  and  also  in 
criminal  actions,  the  act  or  declaration  of  a  dying  person,  made  under  a  sense 
of  impending  death,  respecting  the  cause  of  his  death; 

5.  After  proof  of  a  partnership  or  agencv,  the  act  or  declaration  of  a  partner 
or  agent  of  the  party,  within  the  scope  of  the  partnership  or  agency,  and  during 
its  existence.  The  same  rule  applies  to  the  act  or  declaration  of  a  joint  owner, 
joint  debtor,  or  other  person  jointly  interested  with  the  party; 

6.  After  proof  of  a  conspiracy,  the  act  or  declaration  of  a  conspirator  against 
his  co-conspirator,  and  relating  to  the  conspiracy; 

7.  The  act,  declaration,  or  omission  forming  part  of  a  transaction,  as  explained 
in  section  eighteen  hundred  and  fifty; 

8.  Tbe  testimony  of  a  witness  deceased,  or  out  of  the  jurisdiction,  or  unable 
to  testify,  given  in  a  former  action  between  the  same  parties,  relating  to  the 
same  matter; 

9.  The  opinion  of  a  witness  respecting  the  identity  or  handwriting  of  a  person 
when  he  has  knowledge  of'  the  person  or  handwriting;  his  opinion  on  a  question 
of  science,  art,  or  trade,  when  he  is  skilled  therein; 

10.  The  opinion  of  a  subscribing  witness  to  a  writing,  the  validity  of  which 
is  in  dispute,  respecting  the  mental  sanity  of  the  signer;  and  the  opinion  of  an 
intimate  acquaintance  respecting  the  mental  sanity  of  a  person,  the  reason  for 
the  opinion  being  given ;  i 

11.  Common  reputation  existing  previous  to  the  controversy,  respecting  facts 
of  a  public  or  general  interest  more  than  thirty  years  old,  and  in  cases  of  pedi- 
gree and  boundary; 

13.  Usage  to  explain  the  true  character  of  an  act,  contract,  or  instrument, 
where  such  true  character  is  not  otherwise  plain;  but  usage  is  never  admissible, 
except  as  an  instrument  of  interpretation. 

18.  Monuments  and  inscriptions  in  public  places,  as  evidence  of  common 
reputation;  and  entries  in  family  bibles,  or  other  family  book  or  charts;  engrav- 
ings on  rings,  family  portraits,  and  the  like,  as  evidence  of  pedigree; 

14.  The  contents  of  a  writing,  when  oral  evidence  thereof  is  admissible; 

15.  Any  other  facts  from  which  the  facts  in  issue  are  presumed  or  are  logic- 
ally inferable; 

16.  Such  facts  as  serve  jto  show  the  credibility  of  a  witness,  as  explained  in 
section  eighteen  hundred  and  forty -seven. 
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CHAPTER  L 
knowledge  of  the  goubt. 

%  1876*  Certain  facts  of  general  notoriety  aseumed  to  be  tru&^Specifieation  of 

9ueh  facts. 
Courts  take  Judicial  notice  of  the  following  facts : 

1.  The  true  signification  of  all  English  words  and  phrases,  and  of  all  legal 
expressions; 

2.  Whatever  is  established  by  law; 

8.  Public  and  private  official  acts  of  the  legislative,  executive,  and  judicial 
departments  of  this  State  and  of  the  United  States; 

4.  The  seals  of  all  the  courts  of  this  State  and  of  the  United  States; 

5.  The  accession  to  office,  and  the  official  signatures  and  seals  of  office,  of  the 
principal  officers  of  government  in  the  legisTative,  executive,  and  judicial  de- 
partments of  this  State  and  of  the  (Jnited  States; 

6.  The  existence,  title,  national  flag,  and  seal  of  every  State  or  sovereign 
recognized  by  the  executive  power  of  the  United  States; 

7.  The  seals  of  courts  of  aamiralty  and  maritime  Jurisdiction,  and  of  notaries 
public; 

8.  The  laws  of  nature,  the  measure  of  time,  and  the  geographical  divisions 
and  political  history  of  the  world. 

In  all  these  cases  the  court  may  resort  for  its  aid  to  appropriate  books  or  docu- 
ments of  reference. 


CHAPTER  n. 

WITNESSES. 


g  1878.  Witnenee  defined, 

A  witness  is  a  person  whose  declaration  under  oath  is  received  as  evidence  for 
any  purpose,  whether  such  declaration  be  made  on  oral  examination,  or  by 
deposition  or  affidavit 

g  1 879.  AU  persons  eapcMe  of  perception  and  communication  may  be  witnesses. 

All  persons,  without  exception,  otherwise  than  is  specified  in  the  next  two 
sections,  who,  having  organs  of  sense,  can  perceive,  and,  perceiving,  can  make 
known  their  perceptions  to  others,  may  be  witnesses.  Therefore,  neither  parties 
nor  other  persons  who  have  an  interest  in  the  event  of  an  action  or  proceeding 
are  excluded;  nor  those  who  have  been  convicted  of  crime;  nor  persons  on  ac- 
count of  their  opinions  on  matters  of  religious  belief;  although  in  every  case  the 
credibility  of  the  witness  may  be  drawn  in  question,  as  provided  in  section 
eighteen  hundred  and  forty-seven. 

§  1880.  Persons  who  cannot  testify. 
The  following  persons  cannot  be  witnesses; 

1.  Those  who  are  of  unsound  mind  at  the  time  of  their  production  for  exam- 
ination; 
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3.  Children  under  ten  years  of  age,  who  appear  incapable  of  receivin/sr  just 
impressions  of  the  facts  respecting  which  they  are  examined,  or  of  relating 
them  truly; 

8.  Parties  or  assizors  of  parties  to  an  action  or  proceeding,  or  persons  in 
whose  behalf  an  action  or  proceeding  is  prosecuted,  against  an  executor,  or  ad- 
ministrator upon  a  claim,  or  demand  agamst  the  estate  of  a  deceased  person,  as 
to  any  matter  of  fact  occuring  before  the  death  of  such  deceased  person. 

§  1881*  Fersons  in  certain  relations  to  parties  prohibited. 

There  are  particular  relations  in  which  it  is  the  policy  of  the  law  to  encourage 
confidence  and  to  preserve  it  inviolate;  therefore,  a  person  cannot  be  examinid 
as  a  witness  in  the  following  cases. 

1.  A  husband  cannot  be  examined  for  or  against  his  wife,  without  her  con- 
sent, nor  a  wife  for  or  against  her  husband,  without  his  consent;  nor  can  either^ 
during  the  marriage  or  afterwards,  be,  without  the  consent  of  the  other,  exam- 
ined as  to  any  communication  made  b^  one  to  the  other  during  the  marriage; 
but  this  exception  does  not  apply  to  a  civil  action  or  proceeding  by  one  against 
the  other,  nor  to  a  criminal  action  or  proceeding  for  a  crime  committed  by  one 
against  the  other; 

2.  An  attorney  cannot,  without  the  consent  of  his  client,  be  examined  as  to 
any  communication  made  by  the  client  to  him,  or  his  advice  given  thereon  in 
the  course  of  professional  employment; 

8.  A  clergyman  or  priest  cannot,  without  the  consent  of  the  person  making^ 
the  confession,  be  examined  as  to  any  confession  made  to  him  in  his  professional 
character  in  the  course  of  discipline  enjoined  by  the  church  to  which  he  belongs; 

4.  A  licensed  physician  or  surgeon  cannot,  without  the  consent  of  his  patient, 
be  examined  in  a  civil  action  as  to  any  information  acquired  in  attending  the 
patient  which  was  necessary  to  enable  him  to  prescribe  or  act  for  the  XMtient; 

5.  A  public  officer  cannot  be  examined  as  to  communications  made  to  him  in 
official  confidence,  when  the  public  interests  would  suffer  by  the  disclosure. 

§  1888.  When  privileged  person  must  testify. 

Seotioa  1882  was  repealed  by  act  approved  February  28, 1876;  Amendments  1875-6. 105; 
took  effect  immediately. 

§  1888.  Judge  or  a  juror  may  be  witness. 

The  judge  himself,  or  any  juror,  may  be  called  as  a  witness  by  either  party; 
but  in  such  case  it  is  in  the  discretion  of  the  court  or  judge  to  order  the  trial  to 
be  postponed  or  suspended,  and  to  take  place  before  another  judge  or  jury. 

§1884.  When  interpreter  to  be  sioorn. 

When  a  witness  does  not  understand  and  speak  the  English  language,  an  in- 
terpreter must  be  sworn  to  interpret  for  him.  Any  person,  a  resident  of  the 
proper  county,  may  be  summoned  by  any  court  or  judge  to  appear  before  such 
court  or  judge  to  act  as  interpreter  in  any  action  or  proceeding.  The  summons 
must  be  served  and  returned  in  like  manner  as  a  subpoena.  Any  person  so 
summoned  who  fails  to  attend  at  the  time  and  place  nUmed  in  the  summons  is 
guilty  of  a  contempt. 

An  Act  to  authorize  the  appointment  of  an  interpreter  of  the  Italian  langvage  and 

dialects,  in  criminal  proceedings,  in  cities,  and  cities  and  counties^ 

of  one  hundred  thousand  inhabitants, 

[Approved  March  12, 18&5 ;  1886, 106.] 

Sbction  1.  In  all  dtles,  and  cities  and  counties,  of  over  one  hundred  thousand  inhab- 
itants, where  an  interpreter  of  the  Italian  langruag^  is  necessary,  it  shall  bo  the  duty  of 
the  mayor  and  police  jud^re  of  such  city,  or  dtv  and  county,  and  of  the  superior  Judge 
of  said  city  ana  county,  or  of  the  county  in  which  said  city  is  situated,  or  where  there 
are  more  Judges  than  one,  then  it  shall  be  the  duty  of  the  presiding  Judge  of  said  superior 
court,  and  the  mayor  and  police  Judge,  to  appoint  an  interpreter  or  the  Italian  language, 
who  shall  be  an  Italian,  and  who  must  also  be  able  to  interpret  the  Italian  'lialects  Into- 
the  English  language,  to  be  employed  in  criminal  proceedings,  when  necessary,  in  said 
dtles,  or  cities  and  counties. 

Sso.  %.  The  said  interpreter  shall  receive  a  salary  of  one  thousand  five  hundred  dol- 
lars per  annum,  which  snail  be  paid  out  of  the  general  fund  of  such  city,  or  city  and 
county. 

Sbo.  8.  This  Act  shall  not  repeal  any  Act  heretofore  made  and  now  in  force  for  tbtt 
appointment  of  interpreters,  except  so  much  of  any  Act  which  may  conflict  with  ttaia 
Act  in  the  appointment  of  Italian  interpreters. 

Sec.  4.   This  Act  shall  take  effect  and  oe  in  force  from  and  after  its  passage. 
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CHAPTER  IIL 

WBITINOa. 
ABTICI.E   T.      WRTTINOB  IK  GENERAL 1887 

•         11.    Public  Writings 1892 

UL    Private  Writihos 1929 


ARTICLE  I. 

WRITINGB  IS  GENERAL. 

g  1887.  Writings,  public  and  private. 
Writings  are  of  two  kinds : 

1.  Public:  and, 

2.  Private. 

§  1888.  PiMic  writings  defintd. 
Public  writings  are : 

1.  The  written  acts  or  records  of  the  acts  of  tbe  sovereifpi  authority,  of  offi- 
cial bodies  and  tribunals,  and  of  public  officers,  legislative,  judicial,  and  exec- 
utive, whether  of  this  State,  of  the  United  States,  of  a  sister  State,  or  of  a  foreign 
country ; 

2.  Ihiblic  records  of  private  writings. 

^  1889.  A  U  others  pritate. 
All  other  writings  are  private. 

ARTICLE  IL 

PUBLIC    WRITINOB, 

^  1892.  Erery  citizen  entitled  to  inspect  and  eopypnUic  writings. 
Every  citizen  has  a  right  to  inspect  and  take  a  copy  of  any  public  writing  of 
thij$  State,  except  as  otherwise  expressly  provided  by  statute. 

^  1898.  PuUie  officers  bound  to  give  copies. 

Everv  public  officer  having  the  custody  of  a  public  writing,  which  a  citizen 
has  a  rfght  to  inspect,  is  bound  to  give  him,  on  demand,  a  certified  copy  of  it, 
CD  payment  of  the  legal  fees  therefor,  and  such  copy  is  admissible  as  evidence 
in  like  cases  and  with  like  effect  as  tbe  original  writing. 

§  1894.  Four  kinds  of  public  wrifings. 
Public  writings  are  divided  into  four  classes: 

1.  Laws; 

2.  Judicial  records: 

8.  Other  official  documents; 

4.  Public  records,  kept  in  this  State,  of  private  writings. 

§  1895.  Laics,  written  or  umr-ritten. 

Laws,  whether  organic  or  ordinary,  are  either  written  or  unwritten. 

§1896.   Written  laws  defined. 

A  written  law  is  that  which  is  promulgated  in  writings,  and  of  which  a  record 
is  in  existence. 

^  1897.  Constitutions  and  statutes. 

The  organic  law  is  the  constitution  of  government,  and  is  altogether  written. 
Other  written  laws  are  denominated  statutes.  The  written  law  of  this  State  is 
therefore  contained  in  its  constitution  and  statutes,  and  in  the  constitution  and 
statutes  of  the  United  States. 

^  1898.  Public  and  private  statutes  defined. 

Statutes  are  public  or  private.  A  private  statute  is  one  which  concerns  only 
certain  designated  individuals,  and  affects  only  their  private  rights.  All  other 
statutes  are  public,  in  which  are  included  statutes  creating  or  affecting  cor- 
porations. 
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§  1899.  Unwritten  law  defined, 

Ud written  law  is  the  law  not  promulgated  and  recorded,  as  meo tinned  in  sec- 
tion ei/?bteen  hundred  and  nioety-siz,  but  which  is,  nevertheless,  observed  and 
administered  in  the  courts  of  the  country.  It  has  no  certain  repository,  but  is 
collected  from  the  repoits  of  the  decisions  of  the  courts,  and  the  treatises  of 
learned  men. 

§  1900.  BookM  containing  laws  presumed  to  be  correct. 

Books  printed  or  published  under  the  authority  of  a  sister  State  or  foreign 
country,  and  purporting  to  contain  the  statutes,  code,  or  other  written  law  of 
such  State  or  country,  or  proved  to  be  commonly  admitted  in  the  tribunals  of 
such  State  or  country  as  evidence  of  the  written  law  thereof,  are  admissible  in 
this  State  as  evidence  of  such  law. 

§  1901.  Certified  copy  of  law  or  public  writing , 

A  copy  of  the  written  law  or  other  public  writing  of  any  State  or  country, 
attested  by  the  certificate  of  the  officer  having  charge  of  the  origioal,  under  the 
public  seal  of  the  State  or  country,  is  admissible  as  evidence  of  such  law  or  writing. 

§  1 908.  (Hher  evidence  of  lawe  of  other  states. 

The  oral  testimonv  of  witnesses  skilled  therein  is  admissible  as  evidence  of 
the  unwritten  law  of  a  sister  State  or  foreign  country,  as  are  also  printed  and 
published  books  of  reports  of  decisions  of  the  courts  of  such  State  or  country, 
or  proved  to  be  commonly  admitted  in  such  courts. 

§  1908.  Recitals  in  statutes,  how  far  evidence. 

The  recitals  in  a  public  statute  are  conclusive  evidence  of  the  facts  recited 
for  the  purpose  of  carrying  it  into  effect,  but  no  further.  The  recitals  in  a  private 
statute  are  conclusive  evidence  between  parties  who  claim  under  its  provisions, 
but  no  further. 

§  1904.  Judicial  record  d^ned, 

A  judicial  record  is  the  record  or  official  entry  of  the  proceedings  in  a  court 
of  justice,  or  of  the  official  act  of  a  judicial  officer,  in  an  action  or  special  pro- 
ceeding. 

§  1906.  Record,  how  authenticated  as  evidence. 

A  judicial  record  of  this  State,  or  of  the  United  States,  may  be  proved  by  the 
production  of  the  original,  or  by  a  copy  thereof,  certified  by  the  clerk  or  other 
person  having  the  legal  custody  thereof.  That  of  a  sister  State  may  be  approved 
by  the  attestation  of  the  clerk  and  the  seal  of  the  court  annexed,  if  there  be  a 
•clerk  and  seal,  together  with  a  certificate  of  the  chief  judge  or  presiding  magis- 
trate that  the  attestation  is  in  due  form. 

§  1906.  Record  of  foreign  country,  how  authenticated. 

A  judicial  record  of  a  foreign  country  may  be  proved  by  the  attestation  of  the 
clerk,  with  the  seal  of  the  court  annexed,  if  there  be  a  clerk  and  seal,  or  of  the 
legal  keeper  of  the  record,  with  the  seal  of  his  office  annexed,  if  there  be  a  seal, 
together  with  a  certificate  of  the  chief  judge  or  presiding  magistrate,  that  the 
person  making  the  attestation  is  the  clerk  of  the  court  or  the  legal  keeper  of 
the  record,  and  in  either  case,  that  the  signature  of  such  person  is  genuine,  and 
that  the  attestation  is  in  due  form.  The  signature  of  the  chief  juck'e  or  presid- 
ing magistrate  must  be  authenticnted  by  the  certificate  of  the  minister  or  em- 
bassador, or  a  consul,  vice-consul,  or  consular  agent  of  the  United  States  in  such 
foreign  country. 

§  1907.  Oral  evidence  of  a  foreign  record. 

A  copy  of  the  judicial  record  of  a  foreign  country  is  also  admissible  in  evi- 
dence, upon  proof: 

1.  That  the  copy  offered  has  been  compared  by  the  witness  with  the  original, 
and  is  un  exact  transcript  of  the  whole  oJF  it; 

2.  That  such  original  was  in  the  custody  of  the  clerk  of  the  court  or  other 
legal  kee])er  of  the  same;  and, 

:3.  That  the  copy  is  duly  attested  by  a  seal  which  is  proved  to  be  the  seal  of 
the  court  where  the  record  remains,  if  it  be  the  record  of  a  court;  or  if  there 
be  no  such  seal,  or  if  it  be  not  a  record  of  a  court,  by  the  signature  of  the  legal 
keeper  of  the  original. 

g  1 908.  Effect  of  a  judgment  upon  rights  on  certain  cases. 

The  effect  of  a  judgment  or  final  order  in  an  action  or  special  proceeding  be- 
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fore  a  ooort  or  judge  of  this  state,  or  of  the  United  Btates,  having  Jurisdiction 
to  pronounce  the  judgment  or  order,  is  as  follows: 

1.  In  case  of  a  Judgment  or  order  against  a  specific  thing,  or  in  res|>ect  to  the 
probate  of  a  will,  or  the  administration  of  the  estate  of  a  decedent,  or  in  respect 
to  the  personal,  political,  or  legal  condition  or  relation  of  a  particular  person, 
the  juagment  or  order  is  conclusive  upon  the  title  to  the  thing,  the  will,  or  ad- 
ministration, or  the  condition  or  relation  of  the  person; 

2.  lu  other  cases,  the  Judgment  or  order  is,  in  respect  to  the  matter  directly 
adjudged,  conclugive  between  the  parties  and  their  successors  in  interest  by  titte- 
subsequent  to  the  commencement  of  the  action  or  special  proceeding,  Htigating^ 
for  the  same  thing  under  the  same  title  and  in  the  same  capacity,  provided  they 
have  notice,  actual  or  constructive,  of  the  pendency  of  the  action  or  proceeding. 

§1909*  ^ffeetpfMer  judicial  orden  when  eondu^ 

Other  ludicial  orders  of  a  court  or  judge  of  this  State,  or  of  the  United  States 
create  a  aispulable  presumption,  according  to  the  matter  directly  determined* 
between  the  same  parties  and  their  representatives  and  successors  in  interest  b^ 
title  subsequent  to  the  commencement  of  the  action  or  special  proceeding,  liti- 
gating for  the  same  thing  under  the  same  title  and  in  the  same  capacity. 

g^  1 910.  Where  parties  are  to  be  denned  the  eame. 

The  parties  are  deemed  to  bo  the  same  when  those  between  whom  the  evidenofr 
is  offend  were  on  oi>po6ite  sides  in  the  former  case,  and  a  judgment  or  other 
determination  could  in  that  case  have  been  made  between  them  alone,  though, 
other  parties  were  joined  with  both  or  either. 

§1911*  What  deemed  adfudffed  in  a  judgmerU, 

That  only  is  deemed  to  have  been  adjudged  in  a  former  Judgment  which  ap- 
pesrs  upon  its  face  to  have  been  so  adjudg^,  or  which  was  actuaUy  and  neces- 
sarily included  therein,  or  necessary  thereto. 

^  1918.  Where  eurttiee  bound,  principal  i$  aUo, 

Whenever,  pursuant  to  the  last  four  sections,  a  party  is  bound  by  a  record, 
and  such  party  stands  in  the  relation  of  a  surety  for  another,  the  latter  is  also 
bound  from  the  time  that  he  has  notice  of  Uie  action  or  proceeding,  and  aA 
opportunity  at  the  surety's  request  to  join  in  the  defense. 

§  1918.  Beeord  qf  another  State,  its  efecL 

The  effect  of  a  judicial  record  of  a  sister  State  is  the  same  in  this  State  as  in 
the  State  where  it  was  made,  except  that  it  can  only  be  enforced  here  by  an  ac- 
tion or  special  proceeding,  and  except,  also,  that  the  authority  of  a  guardian  or 
committee,  or  of  an  executor  or  administrator,  does  not  extend  beyond  the  juris- 
diction of  the  government  under  which  he  was  invested  with  his  authority. 

§1 914*  Record  of  a  court  of  admiralty. 

The  effect  of  the  judicial  record  of  a  court  of  admiralty  of  a  foreign  country- 
is  the  same  as  if  it  were  the  record  of  a  court  of  admiralty  of  the  United  Statea. 

§1916.  Effectof  a  foreign  judgment. 

The  effect  of  the  judgment  of  any  other  tribunal  of  a  foreign  country  having 
Jurisdiction  to  pronounce  the  judgment  is  as  follows: 

1.  In  case  of  a  judinnent  against  a  specific  thing,  the  Judgment  is  conclusive 
upon  the  title  to  the  thing; 

2.  In  case  of  a  judgment  against  a  person,  the  judgment  is  presumptive  evi- 
dence of  a  right  as  between  the  parties  and  their  successors  in  interest  by  a  sub> 
sequent  title,  and  can  only  be  repelled  by  evidence  of  a  want  of  jurisdiction^ 
want  of  notice  to  the  party,  collusion,  fraud,  or  clear  mistake  of  law  or  fact. 

§  1916.  Manner  of  impeaching  a  record. 

Any  judicial  record  may  be  impeached  by  evidence  of  a  want  of  jurisdiction 
in  the  court  or  judicial  officer,  of  collusion  between  the  parties,  or  of  fraud  in 
the  party  offerings  the  record,  in  respect  to  the  proceedings. 

g^  1 9 1 7.  The  juriediction-  necesMry  in  a  judgmemt. 

The  jurisdiction  sufficient  to  sustain  a  record  is  jurisdiction  over  the  cause, 
over  the  parties,  and  over  the  thing,  when  a  specific  thing  is  the  subject  of  the 
judgment. 

§  1918.  Manner  of  proving  other  official  documents. 
Other  official  documents  may  be  proved,  as  follows: 
i   1.  Acts  of  the  executive  of  this  State,  by  the  records  of  the  state  departmeat 
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of  the  State;  and  of  the  United  States,  by  the  records  of  the  state  department 
of  the  United  States,  certified  b^  the  heads  of  those  departments  respectively. 
They  may  also  be  proved  by  public  documents,  printed  by  the  order  of  the  Legis- 
lature or  Congress,  or  either  house  thereof; 

2.  The  proceedings  of  the  Legislature  of  this  State,  or  of  Congress,  b^  the 
journals  of  those  bodies  respectively,  or  either  house  thereof,  or  by  published 
statutes  or  resolutions,  or  by  copies  certified  by  the  clerk,  or  printed  by  their  order; 

8.  The  acts  of  the  executive,  or  the  proceedings  of  the  Legislature  of  a  sister 
State,  in  the  same  manner; 

4.  The  acts  of  the  executive,  or  the  proceedings  of  the  Legislature  of  a  foreign 
country,  by  journals  published  by  their  authority,  or  commonly  received  in  that 
country  as  such,  or  by  a  copy  certified  under  the  seal  of  the  countrp-  or  sover- 
^fSJi,  or  by  a  recognition  thereof  in  some  public  act  of  the  executive  of  the 
United  States; 

5.  Acts  of  a  municipal  corporation  of  this  State,  or  of  a  board  or  department 
thereof,  by  a  coj;^,  certified  by  the  legal  keeper  thereof,  or  by  a  printed  book 
published  by  the  authority  of  such  corporation; 

6.  Documents  of  any  other  class  in  this  State,  by  the  original,  or  by  a  copy, 
certified  by  the  legal  keeper  thereof; 

7.  Documents  of  any  other  class  in  a  sister  State,  by  the  original,  or  by  a  copy, 
<!ertlfied  by  the  legal  keeper  thereof,  toeether  with  the  certificate  of  the  secre- 
tary of  state,  judge  of  the  supreme,  superior,  or  county  court,  or  mayor  of  a  city 
of  such  State,  that  the  copy  is  duly  certified  by  the  officer  having  the  legal  cus- 
tody of  the  original; 

8.  Documents  of  any  other  class  in  a  foreign  country,  by  the  original,  or  by 
a  copy  certified  by  the  legal  keeper  thereof,  with  a  certificate  under  seal,  of  the 
•country  or  sovereign,  that  the  document  is  a  valid  and  subsisting  document  of 
such  country,  and  that  the  copy  is  duly  certiQed  by  the  officer  having  the  legal 
custody  of  tne  original; 

9.  Documents  in  the  departments  of  the  United  States  government,  by  the 
certificate  of  the  legal  custodian  thereof. 

§  1919.  Public  record  of  private  writing  evidence, 

A  public  record  of  a  private  writing  may  be  proved  by  the  original  record,  or 
by  a  copy  thereof,  certified  by  the  legal  keeper  of  the  record. 

g  1980.  Entries  in  offleial  hooke  prima  facie  evidence. 

Entries  in  public  or  other  official  books  or  records,  made  in  the  performance 
of  his  duty  by  a  public  officer  of  this  State,  or  by  another  person  in  the  perform- 
ance of  a  duty  specially  enjoined  by  law,  are  prima  facie  evidence  of  the  facts 
atated  therein. 

§  1981.  Juitice^s  judgment  in  other  states,  how  proved, 

A  transcript  from  the  record  or  docket  of  a  justice  of  the  peace  of  a  sister 
Btate,  of  a  judgment  rendered  by  him,  of  the  proceedings  in  the  action  before 
the  judgment,  of  the  execution  and  return,  if  any,  subscribed  by  the  justice  and 
verified  in  the  manner  prescribed  in  the  next  section,  is  admissible  evidence  of 
the  facts  stated  therein. 

§1988.  Same. 

There  must  be  attached  to  the  transcript  a  certificate  of  the  justice  that  the 
transcript  is  in  all  respects  correct,  and  that  he  had  jurisdiction  of  the  action, 
and  also  a  further  certificate  of  the  clerk  or  prothonotary  of  the  county  in  which 
the  justice  resided  at  the  time  of  rendering  the  judgment,  under  the  seal  of  the 
oounty,  or  the  seal  of  the  court  of  common  pleas  or  county  court  thereof,  certi- 
fying that  the  person  subscribing  the  transcript  was,  at  the  date  of  the  judg- 
ment, a  justice  of  the  peace  in  the  county,  and  that  the  signature  is  genuine. 
Such  judgment,  proceedings,  and  lurisdiction  may  ^so  be  proved  by  the  justice 
himself,  on  the  production  of  his  docket,  or  by  a  copy  of  the  judgment,  and  his 
oral  examination  as  a  witness. 

§  1988.  Official  certificates,  conienU  qf. 

Whenever  a  copy  of  a  writing  is  certified  for  the  purpose  of  evidence,  the  cer- 
tificate must  state  in  substance  that  the  copy  is  a  correct  copy  of  the  original,  or 
of  a  specified  part  thereof,  as  the  case  may  be.  The  certificate  must  te  under 
the  ofiicial  seal  of  the  certifying  officer,  if  there  be  any,  or  if  he  be  the  clerk  of 
A  court  having  a  seal,  under  the  seal  of  such  court. 
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%  1984.  Provinam  in  relation  to  ttata  apply  to  the  United  States  and  United 
States  territories. 

The  proTfsioDs  of  the  preceding  sections  of  this  article  applicable  to  the  public 
writings  of  a  sister  State  are  equally  applicable  to  the  public  writings  of  the 
United  States,  or  a  Territory  of  the  United  States. 

§  1986.  Certiikates  of  purchase  primary  etidenee  of  ownership. 

A  certificate  of  purchase,  or  of  location,  of  any  lands  in  this  State,  issued  or 
made  in  pursuance  of  any  law  of  the  United  States,  or  of  this  State,  is  primary 
evidence  that  the  holder  or  assiffnee  of  such  certificate  is  the  owner  of  the  land 
described  therein;  but  this  eviuence  may  be  overcome  by  proof,  that,  at  the 
time  of  the  location,  or  time  of  filing  a  pre-emption  claim  on  which  the  certifi- 
cate may  have  been  been  issued,  the  land  was  in  the  adverse  possession  of  the 
adverse  party,  or  those  under  whom  he  claims,  or  that  the  adverse  party  is  hold- 
ing the  land  for  mining  purposes. 

§  1986.  Entries  made  by  officers  and  board  prima  fade  evidence. 

An  entry  made  by  an  officer,  or  board  of  officers,  or  under  the  direction  and 

in  the  presence  of  either,  in  the  course  of  official  duty,  is  prima  facie  evidence 

of  the  facts  stated  in  such  entry. 

ARTICLE  IIL 

PRIVATE  WRITmoa 

g  1989.  Private  itritings  classified. 
Private  writings  are  either: 

1.  Sealed;  or, 

2.  Unsealed. 

§  1980.  Seal  defined, 

A  seal  is  a  particular  sign,  made  to  attest,  in  the  most  formal  manner,  the  ex- 
ecution of  an  instrument. 

I  1981.  Publie  and  private  seals,  hots  made — Scroll  or  siffn. 

A  public  seal  in  this  State  is  a  stamp  or  impression  made  by  a  public  officer, 
with  an  instrument  provided  by  law,  to  attest  the  execution  of  an  official  or 
public  document,  upon  the  paper,  or  upon  any  substance  attached  to  the  paper 
which  is  capable  of  receiving  a  visible  impression.  A  private  seal  may  be  made 
in  the  same  same  manner  by  any  instrument,  or  it  may  be  made  by  the  scroll  of 
a  pen,  or  by  writing  the  word  ''seal"  against  the  signature  of  the  writer.  A 
scroll  or  other  sign,  made  in  a  sister  State  or  foreign  country,  and  there  recog- 
nized as  a  seal,  must  be  so  regarded  in  this  State. 

§  1988.  Distinction  between  sealed  and  unsealed  instruments  abolished. 

There  shall  be  no  difference  hereafter,  in  this  State,  between  sealed  and  un> 
sealed  writings.  A  writing  under  seal  may  therefore  be  changed,  or  altogether 
discharged,  by  a  writing  not  under  seal. 

§  1988.  Execution  of  an  instrument  defined. 

The  execution  of  an  instrument  is  the  subscribing  and  delivering  it,  with  or 
without  affixing  a  seal 

§  1984.  Compromise  of  a  debt  wiViout  seal  good. 

An  a^eement  in  writing  without  a  seal,  for  the  compromise  or  settlement  of 
a  debt,  is  as  obligatory  as  if  a  seal  were  affixed. 

§  1985.  Subscribing  witness  defined. 

A  subscribing  witness  is  one  who  sees  a  writing  executed  or  hears  it  acknowl- 
edged, and  at  the  request  of  the  party  thereupon  signs  his  name  as  a  witness. 

§  1986.  Books,  maps,  etc.,  how  far  evidence. 

Historical  works,  books  of  science  or  art,  and  published  maps  or' charts,  when 
made  by  persons  indifferent  between  the  parties,  are  prima  fade  evidence  of 
facts  of  general  notoriety  and  interest 

§  1987.  Original  writing  to  be  produced  or  accounted  for. 

The  original  writing  must  be  produced  and  proved,  except  as  provided  in 
sections  eigbteen  hundred  and  fifty-five  and  nineteen  hundred  and  nineteen.  If 
it  has  been  lost,  proof  of  the  loss  must  first  be  made  before  evidence  can  be 
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given  of  its  contents.  Upon  such  proof  being  made,  together  with  proof  of  the 
aue  execulion  of  the  writing,  its  contents  may  be  proved  by  a  copy,  or  by  a 
recital  of  its  contents  in  some  authentic  document,  or  by  the  recollection  of  a 
witness,  as  provided  in  section  eighteen  hundred  and  fifty- five. 

^  1988.   When  in  possession  of  adverse  party,  notice  to  be  ffiten. 

If  the  writing  be  in  the  custodv  of  the  adverse  party,  he  must  first  have 
reasonable  notice  to  produce  it;  if  he  then  fail  to  do  so,  the  contents  of  the  writ- 
ing may  be  proved  as  in  case  of  its  loss.  But  the  notice  to  produce  it  is  not 
necessary  where  the  writing  is  itself  a  notice,  or  where  it  has  oeen  wrongfully 
obtained  or  withheld  by  the  adverse  party. 

§  1989t  Writings  eaUedfor  and  inspected  may  be  withheld. 

Though  a  writing  caUed  for  by  one  party  is  produced  by  the  other,  and  is 

thereupon  inspecteo  by  the  party  calling  for  it,  he  is  not  obliged  to  produce  it 

as  eviaence  in  the  case. 

(^  1840.  Writing,  how  may  be  proved. 
Any  writing  may  be  proved  either: 

1.  By  an^  one  who  saw  the  writing  executed;  or, 

2.  By  evidence  of  the  ^nuineness  of  the  handwriting  of  the  maker;  or, 
8.  By  a  subscribing  witness. 

S  1941.  Other  witnesses  may  also  testify. 

If  the  8ul»cribiDg  witness  denies  or  does  not  recollect  the  execution  of  the 
writing,  its  execution  may  still  be  proved  by  other  evidence. 

g  1948.  When  evidence  of  execution  not  necessary. 

Where,  however,  evidence  is  given  that  the  party  against  whom  the  writing 
is  offered  has  at  any  time  admitted  its  execution,  no  other  evidence  of  the  ex- 
ecution need  be  given  when  the  instrument  is  one  mentioned  in  section  nineteen 
hundred  and  forty-five,  or  one  produced  from  the  custody  of  the  adverse  party, 
and  has  been  acted  upon  by  him  as  genuine. 

§  1 948.  Evidence  of  handwriting. 

The  handwriting  of  a  person  may  be  proved  by  an^  one  who  believes  it  to  be 
his,  and  who  has  seen  him  write,  or  has  seen  writings  purporting  to  be  his, 
upon  which  he  has  acted  or  been  charged,  and  who  has  thus  acquired  a  kuowl 
edge  of  his  handwriting. 

^  1944.  Evidence  of  handwriting  by  comparison. 

Evidence  respecting  the  handwriting  may  also  be  given  by  a  comparison  made 
by  the  witnei>s  or  the  jury,  with  writiugs  admitted  or  treated  as  genuine  by  the 
partv  against  whom  the  evidence  is  offered,  or  proved  to  be  genuine  to  the  satis- 
faction of  the  judge. 

I  1946.  Same. 

Where  a  writing  is  more  than  thirty  years  old,  the  comparisons  may  be  made 
with  writings  purporting  to  be  genuine,  and  generally  respected  and  acted  uix>n 
as  such  by  persons  having  an  interest  in  knowing  the  fact. 

^  1946.  Entries  of  decedents,  evidence  in  specified  cases. 

The  entries  and  other  writings  of  a  decedent,  made  at  or  near  the  time  of  the 
transaction,  and  in  a  position  to  know  the  facts  stated  therein,  may  be  read  as 
prima  facie  evidence  of  the  facts  stated  therein,  in  the  following  cases: 

1.  When  the  entry  was  made  i^ainst  the  interest  of  the  person  making  it; 

2.  When  it  was  made  in  a  professional  capacity,  and  in  the  ordinary  course 
of  professional  conduct; 

3.  When  it  was  made  in  the  performance  of  a  duty  specially  enjoined  by  law. 

§  1947«  Copies  of  entries  also  allowed. 

When  an  entry  is  repeated  in  the  regular  course  of  business,  one  being  copied 
from  another  at  or  near  the  time  of  the  transaction,  all  the  entries  are  equally 
regarded  as  originals. 

g  1948.  Private  writings  acknowledged  and  certify. 

Every  private  writing,  except  last  wills  and  testaments,  may  be  acknowledsred 
or  provedand  certified  in  the  manner  provided  for  the  acknowledgment  or  proof 
of  conveyances  of  real  property,  and  tiie  certificate  of  such  acknowledgment  or 
proof  is  prima  facie  evidence  of  the  execution  of  the  writing,  in  the  same  man- 
ner as  if  it  were  a  conveyance  of  real  property. 
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S  1949.  County  dtrk  to  keep  private  papen  deporiUd. 

Section  1949  was  repealed  by  Aot  approved  March  2^  1874;  Amendments  tBTMw  8B7: 
took  effect  July  1, 1874. 

§  1950.  PuUie  reeardi  not  to  be  carried  about. 

The  record  of  a  coDveyaDoe  of  real  property,  or  any  other  record,  a  transcript 
of  which  is  admissible  in  evidence,  must  not  be  removed  from  the  ofBoe  where 
It  is  kept,  except  upon  the  order  of  a  court,  in  cases  where  the  inspection  of  the 
record  is  shown  to  be  essential  to  the  lust  determination  of  the  cause  or  proceed- 
ing pendiug,  or  where  the  court  is  held  in  tlie  same  building  with  such  office. 

^  1951.  Certified  eopiee,  or  copies  ef  record  admimble  without  further  proof. 
Every  instrument  conveying  or  affecting  real  property,  ackaowledged,  or 
proved,  and  certified,  as  provided  in  the  Civil  Code,  may,  together  with  the  cer- 
tificate of  acknowledgment  or  proof,  be  read  in  evidence,  in  an  action  or  pro- 
ceeding, without  further  proof;  and  a  certified  copy  of  the  record  of  such  con- 
veyance or  instrument  thus  acknowledged  or  proved,  may  also  be  read  in 
evidence,  with  the  like  effect  as  the  original,  on  proof,  bv  affidavit,  or  otherwise, 
that  the  original  is  not  in  the  possession  or  under  control  of  the  party  producing 
the  certified  copy. 


CHAPTEE  IV. 

MATERIAL  OBJB0T8  FRBSENTBD  TO  THB  SBNSB8,  OTHER  THAN   WlUTUia& 

^  1964.  Material  oi^te. 

Whenever  an  object,  cognizable  by  the  senses,  has  such  a  relation  to  the  fact 
in  dispute  as  to  afford  reasonable  grounds  of  belief  respecting  it,  or  to  make  an 
item  in  the  sum  of  the  evidence,  such  object  may  be  exhibiteof  to  the  jury,  or  its 
existence,  situation,  and  character  may  be  pro  veil  by  witnesses.  The  admission 
of  such  evidence  must  be  regulated  by  the  sound  discretion  of  the  court. 


CHAPTER  V. 


INDIRECT  EVTDEI^CB,  INFEBBNCEa,  ASD  FRBSUVPTIONa. 

I  1957.  Indirect  evidence  daesified. 
Indirect  evidence  is  of  two  kinds; 

1.  Inferences;  and, 

2.  Presumptions. 

^  1958.  Inference  defined. 

An  inference  is  a  deduction  which  the  reason  of  the  jury  makes  from  the  facts 
proved,  without  an  express  direction  of  law  to  that  effect. 

§  1959.  Presumption  defined. 

A  presumption  is  a  deduction  which  the  law  expressly  directs  to  be  made 
from  particular  facts. 
^  I960.  When  an  inferenee  arieee. 
An  inference  must  be  founded: 

1.  On  a  fact  legally  proved;  and, 

2.  On  such  a  deduction  from  that  fact  as  is  warranted  by  a  consideration  of 
the  usual  propensities  or  passions  of  men,  the  particular  (>ropen8ities  or  passions 
of  the  person  whose  act  is  in  question,  the  course  of  business,  or  the  course  of 
nature. 

§  1961.  Presumptions  may  be  controverted,  when. 

A  presumption  (unless  declared  by  law  to  be  conclusive)  may  be  controverted 
by  other  evidence,  direct  or  indirect;  but  unless  so  controverted,  the  jury  are 
bound  to  find  according  to  the  presumption* 

^  1962.  Specification  of  conclusive  presumptions. 
The  following  presumptions,  and  no  others,  are  deemed  conclusive: 
1.  A  malicious  and  guilty  intent,  from  the  deliberate  commission  of  an  un* 
lawful  act,  for  the  purpose  of  injuring  another; 
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2.  The  tnitb  of  the  facte  recited,  from  the  recital  in  a  written  instrument  be- 
tween the  parties  thereto,  or  their  successors  in  interest  by  a  subsequent  title; 
but  this  rule  does  not  apply  to  the  recital  of  a  consideration; 

8.  Whenever  a  party  has,  by  his  own  declaration,  act,  or  omission,  intention- 
iilly  and  deliberately  fed  another  to  believe  a  particular  thing  true,  and  to  act 
upon  such  belief,  he  cannot,  in  any  litigation  arising  out  of  such  declaration, 
4ict,  or  omission,  be  permitted  to  falsify  it; 

4.  A  tenant  is  not  permitted  to  deny  the  title  of  his  landlord  at  the  time  of 
the  commencement  of  the  relation; 

6.  The  issue  of  a  wife  cohabiting  with  her  husband,  who  is  not  impotent,  is 
indisputably  presumed  to  be  legitimate. 

6.  The  judgment  or  order  of  a  court,  when  declared  by  this  code  to  be  con- 
clusive; but  such  judgment  or  order  must  be  alleged  in  the  pleadings,  if  there 
be  an  opportunity  to  do  so;  if  there  be  no  such  opportunity,  the  judgment  or 
order  may  be  used  as  evidence. 

7.  Any  other  presumption  which,  by  statute,  Is  expressly  made  conclusive. 

§  1968.  AU  other  presumptiont  may  be  controverted. 

All  other  presumptions  are  satisfactory,  if  uncontradicted.  They  are  denom- 
inated disputable  presumptions,  and  may  be  controverted  by  other  evidence. 
The  following  are  of  that  kind: 

1.  That  a  person  is  innocent  of  crime  or  wrong; 

2.  That  an  unlawful  act  was  done  with  an  unlawful  intent; 

8.  That  a  person  intends  the  ordinary  consequence  of  his  voluntary  act; 

4.  That  a  person  takes  ordinary  care  of  his  own  concerns; 

6.  That  evidence  willfully  suppressed  would  be  adverse  if  produced; 

6.  That  higher  evidence  would  be  adverse  from  inferior,  being  produced; 

7.  That  money  paid  by  one  to  another  was  due  to  the  latter; 

8.  That  a  thing  delivered  by  one  to  another  belonged  to  the  latter; 

9.  That  an  obligation  delivered  up  to  the  debtor  has  been  paid; 

10.  That  former  rent  or  installments  have  been  paid  when  a  receipt  for  later 
is  produced; 

11.  That  things  which  a  person  possesses  are  owned  b^  him. 

12.  That  a  person  is  the  owner  of  property  from  exercising  acte  of  ownership 
over  it,  or  from  common  reputation  of  his  ownership; 

IB.  That  a  person  in  possession  of  an  order  on  himself  for  the  payment  of 
money,  or  the  delivery  of  a  thing,  has  paid  the  money  or  delivered  the  thing 
accordingly; 

14.  That  a  person  acting  in  a  public  office  was  regularly  appointed  to  it; 

15.  That  official  duty  has  been  regularly  performed; 

16.  That  a  court  or  judge,  acting  as  such,  whether  in  this  State  or  any  other 
State  or  country,  was  acting  in  the  lawful  exercise  of  his  jurisdiction ; 

17.  That  a  judicial  recora,  when  not  conclusive,  does  still  correctly  determine 
or  set  forth  the  righte  of  the  parties; 

18.  That  all  matters  within  an  issue  were  laid  before  the  jury  and  passed 
upon  by  them;  and  in  like  manner,  that  all  matters  within  a  submission  to 
arbitration  were  laid  before  the  arbitrators  and  passed  upon  by  them; 

19.  That  private  transactions  have  been  fair  and  regular; 

20.  That  the  ordinary  course  of  business  has  been  tollowed; 

21.  That  a  promissory  note  or  bill  of  exchange  was  given  or  indorsed  for  a 
sufficient  consideration; 

22.  That  an  indorsement  of  a  negotiable  promissory  note  or  bill  of  exchange 
was  made  at  the  time  and  place  of  making  the  note  or  bill; 

28.  That  a  writing  is  truly  dated; 

24.  That  a  letter  duly  directed  and  mailed  was  received  in  the  regular  course 
of  the  mail; 

25.  Identity  of  person  from  identity  of  name; 

26.  That  a  person  not  beard  from  in  seven  years  is  dead; 

27.  That  acquiescence  followed  from  a  belief  that  the  thing  acquiesced  in 
was  conformable  to  the  right  or  fact; 

28.  That  things  have  happened  according  to  the  ordinary  course  of  nature 
and  the  ordinary  habite  of  life; 

86 
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09.  That  persoD8  actlDg  as  oopartnen  have  entered  into  a  contract  of  copart- 
nership; 

80.  That  a  man  and  woman  deporting  themselves  as  husband  and  wife  have 
entered  into  a  lawful  contract  of  marriage; 

81.  That  a  child  bom  in  lawful  wedlock,  there  being  no  divorce  from  bed 
and  board,  is  legitimate; 

82.  That  a  thing  once  proved  to  exist  continues  as  long  as  is  usual.with  things 
of  that  nature; 

88.  That  the  law  has  been  obeyed; 

84«  That  a  document  or  writing  more  than  thirty  years  old  is  genuine,  when 
the  same  has  been  since  generaUy  acted  upon  as  genuine  by  persons  having  an 
interest  in  the  question,  and  its  custody  has  been  satisfactorily  explained; 

85.  That  a  printed  and  published  book  purporting  to  be  printed  or  published 
by  public  authority  was  so  printed  or  publish^; 

8o.  That  a  printed  and  published  book  purporting  to  contain  reports  of  cases- 
adjudged  in  the  tribunals  of  the  State  or  country  where  the  book  is  published 
contains  correct  reports  of  such  cases; 

87.  That  a  trustee  or  other  person,  whose  duty  it  was  to  convey  real  property 
to  a  particular  person,  has  actually  conveyed  to  him,  when  such  presumption 
is  necessary  to  perfect  the  title  of  such  person  or  his  successor  in  interest; 

38.  The  uninterruptsd  use  by  the  public  of  land  for  a  burial  ground  for  five 
years,  with  the  consent  of  the  owner,  and  without  a  reservation  of  his  rights,  is 
presumptive  evidence  of  his  intention  to  dedicate  it  to  the  public  for  that  pur- 
pose; 

89.  That  there  was  a  good  and  sufficient  consideration  for  a  written  contract; 
40.  When  two  persons  perish  in  the  same  calamity,  sucJi  as  a  wreck,  a  Iwltle, 

or  a  conflagration,  and  it  is  not  shown  who  died  first,  and  there  are  no  particu- 
lar circumstances  from  which  it  can  be  inferred,  survivorship  is  presumed  firom 
the  probabilities  resulting  from  the  strength,  age,  and  sex,  according  to  the  fol- 
lowing rules : 

1.  If  both  of  those  who  have  perished  were  under  the  age  of  fifteen  years, 
the  older  is  presumed  to  have  survived; 

2.  If  both  were  above  the  age  of  sixty,  the  younger  is  presumed  to  have  sur- 
vived; 

8.  If  one  be  under  fifteen,  and  the  other  above  sixty,  the  former  is  presumed 
to  have  survived; 

4  If  both  be  over  fifteen  and  under  sixty,  and  the  sexes  be  difi'erent,  the  male 
is  presumed  to  have  survived;  if  the  sexes  be  the  same,  then  the  older; 

5.  If  one  be  under  fifteen,  or  over  sixty,  and  the  other  between  those  ages,, 
the  latter  is  presumed  to  have  survived. 


CHAPTER  VI. 

XZTDIfiPBRaABLB  BTIDfiNCJS. 

§  1967.  Indispensable  evidence,  w?uit. 

The  law  makes  certain  evidence  necessaiy  to  the  validity  of  particular  ads, 
or  the  proof  of  particular  facts. 

g^  1968.  To  prow  petjury  and  treason  more  than  one  witness  required. 

Perjury  and  treason  must  be  proved  by  testimony  of  more  than  one  witness. 
Treason  by  the  testimony  of  two  witnesses  to  the  same  overt  act;  and  perjury 
by  the  testimony  of  two  witnesses,  or  one  witness  and  corroborating  circum- 
stances. 

g  1969.  WiU  to  be  in  wnting. 

A  last  will  and  testament,  except  a  nuncupative  will,  is  invalid  unless  it  be  in 
writing  and  executed  with  such  formalities  as  are  required  by  law.  When, 
therefore,  such  a  wiU  is  to  be  shown,  the  instrument  itsedf  must  be  produced,  or 
secondary  evidence  of  its  contents  be  given. 

g  1970.  WiU,  how  revoked, 

A  written  will  cannot  be  revoked  or  altered  otherwise  than  as  provided  in  the 
Civil  Code. 
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§  1971.  IVantfer  of  real  property  to  be  in  writing, 

Ko  estate  or  interest  in  real  property,  other  than  for  leases  for  a  term  not  ex- 
loeediog  one  year,  nor  any  trust  or  power  over  or  concerning  it  or  in  any  manner 
relating  thereto,  can  be  created,  granted,  assigned,  surrendered,  or  declared, 
otherwise  than  by  operation  of  law,  or  a  conveyance  or  other  instrument  in 
writing,  subscribed  by  the  party  creating,  granting,  assigning,  surrendering,  or 
declaring  the  same,  or  by  his  lawful  agent  thereunto  authorized  by  writing. 

§1978.  La»i  ieetion  not  to  extend  to  certain  eases. 

The  preceding  section  must  not  be  construed  to  affect  the  power  of  a  testator 
in  the  disposition  of  his  real  property  by  a  last  will  and  testament,  nor  to  pre- 
vent any  trust  from  arising  or  being  extinguished  by  implication  or  operation 
of  law.  nor  to  abridge  the  power  of  any  court  to  compel  the  specific  perform- 
ance of  an  agreement,  in  case  of  part  performance  thereof. 

%  1978.  Agreement  not  in  writing,  when  invalid. 

In  the  following  cases  the  agreement  is  invalid,  unless  the  same  or  some  note 
or  memorandum  thereof  be  in  writing  and  subscribed  by  the  party  charged,  or 
by  his  agent.  Evidence,  therefore,  of  the  agreement  cannot  be  received  without 
the  writing  or  secondary  evidence  of  its  contents : 

1.  An  agreement  that  by  its  terms  is  not  to  be  performed  within  a  year  from 
the  making  thereof; 

2.  A  special  promise  to  answer  for  the  debt,  default,  or  miscarriage  of  another, 
except  in  the  cases  provided  for  in  section  twenty-seven  hundred  and  ninety-four 
of  the  Civil  Code; 

8.  An  agreement  made  upon  consideration  of  marriage,  other  than  a  mutual 
promise  to  marry; 

4.  An  agreement  for  the  sale  of  goods,  chattels,  or  things  in  action,  at  a  price 
not  less  than  two  hundred  dollars,  unless  the  buyer  accept  and  receive  part  of 
such  goods  and  chattels,  or  the  evidences,  or  some  of  them,  of  such  things  in 
action,  or  pay  at  the  time  some  part  of  the  purchase  money;  but  when  a  sale  is 
made  by  auction,  an  entry  by  the  auctioneer  in  his  sale-book,  at  the  time  of  the 
sale,  of  the  kind  of  property  sold,  the  terms  of  sale,  the  price,  and  the  names  of 
the  purchaser  and  person  on  whose  account  the  sale  is  made,  is  a  sufficient 
memorandum. 

6.  An  agreement  for  the  leasing  for  a  longer  period  than  one  year,  or  for  the 
sale  of  real  property ,  or  of  an  interest  therein;  and  such  agreement,  if  made  by 
an  agent  of  the  party  sought  to  be  charged,  is  invalid,  unless  the  authority  of 
the  agent  be  in  writing,  subscribed  by  the  party  sought  to  be  charged. 

9t  197^,  Representation  of  credit  by  writing. 

Ko  evidence  is  admissible  to  charge  a  person  upon  a  representation  as  to  the 
credit  of  a  third  person,  unless  such  representation,  or  some  memorandum  there- 
of, be  in  writing,  and  either  subscribed  by  or  in  the  handwriting  of  the  party  to 
be  charged. 


CHAPTER  VII. 

CONCLUSIVB  OB  UNANSWERABLE  BVIDENCB. 

§  1978*  Conclusive  or  unanswerable  enidenee. 

No  evidence  is  by  law  made  conclusive  or  unanswerable,  unless  so  declared 
by  this  code. 


TITLE  ni. 

OP  THE  PRODUCTION  OP  EVIDENCE. 

Chaftbb  I.    By  Whom  to  be  Produced IflSl 

II.    Means  of  Production 1985 

III.    Manner  of  Production 2008 
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CHAPTER  L 

BT  IVHOM  TO  BE  FBOD0CBD. 

9  1981.  Evidence  to  be  produced,  by  whom. 

The  iMirty  holdin/;  the  affirmatiye  of  the  issae  must  produce  the  evidence  to 
prove  it;  therefore,  the  burden  of  proof  lies  on  the  party  who  woald  be  defeated 
if  no  evidence  were  given  on  either  side. 

§  1988.  Writing  altered^  who  to  explain. 

The  party  producing  a  writing  as  genuine  which  lias  been  altered,  or  appears 
to  have  been  altered,  after  its  execution,  in  a  part  material  to  the  question  in 
dispute,  must  account  for  the  appearance  or  alteration.  He  may  show  that  the 
alteration  was  made  by  another,  without  his  concurrence,  or  was  made  with  the 
consent  of  the  parties  affected  by  it,  or  otherwise  properly  or  innocently  made, 
or  that  the  alteration  did  not  chan^  the  meaning  or  language  of  the  instrument. 
If  he  do  that,  he  may  give  the  writing  in  evidence,  but  not  otherwise. 


CHAPTER  11. 

HBAHS  OF  FBODCCnON. 

g  1986.  Subpcfnafor  witnese  defined. 

The  process  by  which  the  attendance  of  a  witness  is  required  is  a  subpoena. 
It  is  a  writ  or  order  directed  to  a  person,  and  requiring  his  attendaDce  at  a  par- 
ticular time  and  place  to  testify  as  a  witness.  It  may  also  require  him  to  bring 
with  him  any  books,  documents,  or  other  things  under  his  control  whjich  he  is 
bound  by  law  to  produce  in  evidence. 

§1986.  Subpana,  how  issued. 
The  subpoena  is  issued  as  follows : 

1.  To  require  attendance  before  a  court,  or  at  the  trial  of  an  issue  therein,  it 
is  issued  under  the  seal  of  the  court  before  which  the  attendance  is  required,  or 
in  which  the  issue  is  pending; 

2.  To  require  attendance  out  of  the  court,  before  a  judge,  justice,  or  other 
officer  authorized  to  administer  oaths  or  take  testimony  in  any  matter  under  the 
laws  of  this  State,  is  is  issued  by  the  judge,  justice,  or  any  other  officer  before 
whom  the  attendance  is  requirca; 

8.  To  require  attendance  before  a  commissioner  appointed  to  take  testimony 
by  a  court  of  a  foreign  country,  or  of  the  United  States,  or  of  any  other  State 
in  the  United  States,  or  of  any  other  district  or  county  within  this  State,  or  be- 
fore any  officer  or  officers  empowered  by  the  laws  of  the  United  States  to  take 
testimony,  it  may  be  issued  by  any  ludge  or  justice  of  the  peace  in  places  with- 
in their  respective  jurisdiction,  with  like  power  to  enforce  attendance;  and,  upon 
certificate  of  contumacy  to  said  court,  to  punish  contempt  of  their  process,  as 
such  judge  or  justice  could  exercise  if  the  subpoena  directed  the  attendance  of 
the  witness  before  their  courts  in  a  matter  pending  therein. 

§1987.  BubpcRua,  how  served. 

The  service  of  a  subpoena  is  made  by  showing  the  original  and  delivering  a 
copy,  or  a  ticket  containing  its  substance,  to  the  witness  personally,  giving  or 
offering  to  him  at  the  same  time,  if  demanded  by  him,  the  fees  to  which  be  is 
entitled  for  travel  to  and  from  the  place  designated,  and  one  day's  attendance 
there.  The  service  must  be  made  so  as  to  allow  the  witness  a  reasonable  time 
for  preparation  and  travel  to  the  place  of  attendance.  Such  service  may  be 
made  by  any  person. 

§  1988.  How,  if  witness  be  concealed. 

If  a  witness  is  concealed  in  a  building  or  vessel,  so  as  to  prevent  the  service 
of  a  subpoena  upon  him,  any  court  or  judge,  or  any  officer  issuing  the  subpoena, 
may,  upon  proof  by  affidavit  of  the  concealment,  and  of  the  materiality  of  the 
witness,  maike  an  order  that  the  sheriff  of  the  county  serve  the  subpoena;  and 
the  sheriff  must  serve  it  accordingly,  and  for  that  purpose  may  break  into  the 
building  or  vessel  where  the  witness  is  concealed. 
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S  1989.  When  a  mtness  is  compelled  to  attend, 

A  witness  is  not  obliged  to  attend  as  a  witness  before  any  court.  Judge,  lustioe, 
or  any  other  officer,  out  of  the  county  in  which  he  resides,  unless  the  distance 
be  less  than  thirty  miles  from  his  place  of  residence  to  the  place  of  trial. 

g  1990.  Person  present  compelled  to  testify, 

A  person  present  in  court,  or  before  a  judicial  officer,  may  be  required  to  tes- 
tify in  the  same  manner  as  if  he  were  in  attendance  upon  a  subpoena  issued  by 
such  court  or  officer. 

S  1 99 1 .  Disobedience,  how  punished. 

Disobedience  to  a  subpoena,  or  a  refusal  to  be  sworn,  or  to  answer  as  a  wit- 
ness, or  to  subscribe  an  affidavit  or  deposition  when  required,  may  be  punished 
as  a  contempt  by  the  court  or  officer  issuing  the  subpoena  or  requiring  the  wit- 
ness to  be  sworn;  and  if  the  witness  be  a  party,  his  complaint  or  answer  may 
be  stricken  out. 

g  1998.  Forfeiture  therefor. 

A  witness  disobeying  a  subpoena  also  forfeits  to  the  party  aggrieved  the  sum  of 
one  hundred  dollars,  and  all  damages  which  he  may  sustain  by  the  failure  of  the 
witness  to  attend,  which  forfeiture  and  damage  may  be  recovered  in  a  civil  action. 

LI  998*  Warrant  may  ismu  to  bring  witness,  when, 
case  of  failure  of  a  witness  to  attend,  the  court  or  officer  issuing  the  sub- 
poena, upon  proof  of  the  service  thereof,  and  of  the  failure  of  the  witness,  may 
issue  yL  warrant  to  the  sheriff  of  the  county  to  arrest  the  witness  and  bring  him 
before  the  court  or  officer  where  his  attendance  was  required. 

§  1 994.  Conten  is  of  wa rrants. 

Every  warrant  of  commitment,  issued  by  a  court  or  officer  pursuant  to  this 
chapter,  must  specify  therein,  particularly,  the  cause  of  the  commitment,  and 
if  it  be  for  refusing  to  answer  a  question,  such  question  must  be  stated  in  the 
warrant  And  every  warrant  to  arrest  or  commit  a  witness,  pursuant  to  this 
chapter,  must  be  directed  to  the  sheriff  of  the  county  where  the  witness  may 
be,  and  must  be  executed  by  him  In  the  same  manner  as  process  issued  by  the 
superior  court. 

g  1996.  If  a  witness  be  a  prisoner ,  how  brought. 

If  the  witness  be  a  prisoner,  confined  in  a  jail  or  prison  within  this  State,  an 
order  for  his  examination  in  the  prison  upon  deposition,  or  for  his  temporary 
removal  and  production  before  a  court  or  officer,  for  the  purpose  of  being  orally 
examined,  may  be  made  as  follows: 

1.  By  the  court  itself  in  which  the  action  or  special  proceeding  is  pending, 
unless  It  be  in  a  justice's  court; 

2.  By  a  justice  of  the  supreme  court,  or  a  judge  of  the  superior  court  of  the 
county  where  the  action  or  proceeding  is  pending,  if  pending  before  a  justice's 
court,  or  before  a  judge  or  other  person  out  of  court. 

tl996.  On  whose  motion. 
uch  order  can  only  be  made  on  the  motion  of  a  party,  upon  affidavit  show- 
ing the  nature  of  the  action  or  proceeding,  the  testimony  expected  from  the  wit- 
ness, and  its  materiality. 

g  1997.  How  examine. 

If  the  witness  be  imprisoned  in  the  county  where  the  action  or  proceeding  is 
pendinff,  his  production  may  be  required.  In  all  other  cases  his  examination^ 
when  allowed,  must  be  taken  upon  deposition. 


CHAPTER  III. 

MANNER  OF  PRODUCTION. 

Article  I.    Mode  of  Taking  the  Testimony  op  Wftnesses 2002 

II.    Afpidavits 2009 

III.  Depositions 2019 

IV.  Manner  of  Taking  Depositions  out  of  the  State...  2024 
V.    Manner  of  Taking  Depositions  in  the  State 2081 

VI.    General  Ruleb  of  Examination 2042 
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ARTICLE  L 

MODS  OT  TAXXSQ  THE  TBffTIMONT  OF  WITKE8SB8. 

6  8008.  Testimony,  in  wAat  mode  taken. 

The  testimony  of  witnesses  Is  taken  in  three  modes : 

1.  Bjaffldavit; 

2.  By  deposition; 

8.  By  oral  examination. 

%  8008.  Affidavit  defined. 

An  affidavit  is  a  written  declaration  under  oath,  made  without  notice  to  the 
adverse  party. 

g  8004.  A  depontion  defined. 

A  deposition  is  a  written  declaration  under  oath,  made  upon  notice  to  the  ad- 
verse party  for  the  purpose  of  enabling  him  to  attend  and  cross-eramine. 

g  8005*  Oral  examination  defined. 

An  oral  examination  is  an  examination  in  presence  of  the  Jury  or  tribunal 
which  is  to  decide  the  fact  or  act  upon  it,  the  testimony  being  heard  by  the  Jury 
or  tribunal  from  the  lips  of  the  witness. 

g  8006.  Deposition,  hoto  taken, 

I>epositions  must  be  taken  in  the  form  of  question  and  answer,  and  the  wofds 
of  the  witness  must  be  written  down,  unless  the  parties  agree  to  a  different  mode. 

ARTICLE  U. 

AFFIDAVITS. 

g  8009.  Affidavits  and  depositions,  how  taken. 

An  affidavit  may  be  used  to  verify  a  pleading  or  a  paper  in  a  special  proceed- 
ing,  to  prove  the  service  of  a  summons,  notice,  or  other  paper  in  an  action  or 
or  special  proce^ing,  to  obtain  a  provisional  remedy,  the  examination  of  a  wit- 
ness, or  a  stay  of  proceedings,  or  upon  a  motion,  and  in  any  other  case  express- 
ly permitted  by  some  other  provision  of  this  code. 

§8010.  Boidenee  of  publication,  what. 

Evidence  of  the  publication  of  a  document  or  notice  required  by  law,  or  by  an 
order  of  a  court  or  judge,  to  be  published  in  a  newspaper,  majr  lie  given  by  tiie 
affidavit  of  the  printer  of  the  newspaper,  or  his  foreman  or  principal  clerk,  an- 
nexed to  a  copy  of  the  document  or  notice,  specifying  the  times  when  and  the 
paper  in  which  the  publication  was  made. 

gSOll.  Where  filed, 

if  such  affidavit  be  made  in  an  action  or  special  proceeding  pending  in  a  court, 
it  may  be  filed  with  the  court  or  a  clerk  thereof.  If  not  so  made,  it  may  be  filed 
with  the  clerk  of  the  county  where  the  newspaper  is  printed.  In  either  case, 
the  original  affidavit,  or  a  copy  thereof,  certified  by  the  judge  of  the  court  or 
clerk  having  it  in  custody,  is  prima  facie  evidence  of  the  facts  stated  therein. 

§  8018.  Affidavits,  before  whom  taken  in  this  State. 

An  affidavit  to  be  used  before  any  court,  judge,  or  officer  of  this  State,  may 
be  taken  before  any  judge  or  clerk  of  any  court,  or  any  justice  of  the  peace,  dir 
notary  public  in  this  State. 

g  8018.  Ifmade  in  another  State,  before  whom  taken. 

An  affidavit  taken  in  another  State  of  the  United  States,  to  be  used  in  this  State, 
may  be  taken  before  a  commissioner  appointed  by  the  /isovernor  of  this  State  to 
take  affidavits  and  depositions  in  such  other  State,  or  before  any  notary  i>ublic 
in  another  State,  or  before  any  judge  or  clerk  of  a  court  of  record  having  a 
seal 

g  8014.  If  made  in  a  foreign  country,  before  w/tom  taken. 

An  affidavit  taken  in  a  foreign  oountrv,  to  be  used  in  this  State,  may  he  taken 
before  an  embassador,  minister,  consul,  vice-consul,  or  consular  agent  of  the 
United  States,  or  before  any  judge  of  a  court  of  record  having  a  seal,  in  such 
foreign  country. 
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8201 5.  CkrtifiMLte  of  clerk,  if  taken  before  a  judge  of  a  court  out  of  this  State. 

When  an  affidavit  is  taken  before  a  Judge  or  a  court  in  another  State,  or  in  a 
foreign  country,  the  genuineness  of  the  signature  of  the  judge,  the  existence  of 
the  court,  and  the  fact  that  such  judge  is  a  member  thereof,  must  be  certified 
l}y  the  clerk  of  the  court,  under  the  seal  thereof. 


ARTICLE  HL 

DEPOSITIONS. 

g  8019.  Depositions t  wTien  used, 

in  all  cases  other  than  those  mentioned  in  section  twenty  hundred  and  nine, 
where  a  written  declaration  under  oath  is  used,  it  must  be  a  deposition  as  pre 
scribed  by  this  code. 

§  2020.  Testimony  qftntness  out  of  State,  when  taken. 

The  testimony  of  a  witness  out  of  the  State  may  be  taken  by  deposition  in  an 
iiction,  at  any  time  after  the  service  of  the  summons  or  the  appearance  of  the 
•defendant;  and  in  a  special  proceeding,  at  any  time  after  a  question  of  fact  has 
.arisen  therein. 

§2021.  Testimony  of  a  witness  in  the  State,  when  taken. 

The  testimony  of  a  witness  in  this  State  may  be  taken  by  deposltition  in  an 
action,  at  any  time  after  the  service  of  the  summons  or  the  appearance  of  the 
defendant;  and  in  a  special  proceeding  after  a  question  of  fact  has  arisen  there- 
in, in  the  following  cases : 

1.  When  the  witness  is  a  part^  to  the  action  or  proceeding,  or  an  officer  or 
member  of  a  corporation  which  is  a  party  to  the  action  or  proceeding,  or  a  per- 
son for  whose  immediate  benefit  the  action  or  proceeding  is  prosecuted  or  de- 
fended; 

2.  When  the  witness  resides  out  of  the  county  in  which  his  testimony  is  to  be 
used; 

8.  When  the  witness  is  about  to  leave  the  county  where  the  action  is  to  be 
tried,  and  will  probably  continue  absent  when  the  testimonv  is  required; 

4.  When  the  witness,  otherwise  liable  to  attend  the  trial,  is  nevertheless  too 
infirm  to  attend; 

5.  When  the  testimony  is  required  upon  a  motion,  or  in  any  other  case  where 
the  oral  examination  of  the  witness  is  not  required; 

6.  When  the  witness  is  the  onlv  one  who  can  establish  facts  or  a  fact  material 
to  the  issue;  provided,  that  the  deposition  of  such  witness  shall  not  be  used  if 
his  presence  can  be  procured  at  the  time  of  the  trial  of  the  cause. 


ARTICLE  IV. 

MAKSES,  OF  TAKING  DEPOSITIONS  OUT  OF  THE  STATE. 

§  2024.  Testimony  of  witness  out  of  State,  how  taken — Out  of  the  United  States, 
how  taken. 

The  deposition  of  a  witness  out  of  this  State  may  be  taken  upon  commission 
issued  from  the  court,  under  the  seal  of  the  court,  upon  an  order  of  the  court, 
or  a  judge  thereof,  on  the  application  of  either  party,  upon  five  days'  previous 
notice  to  the  oUier.  If  issued  to  any  place  within  the  United  States,  it  may  be 
directed  to  a  person  agreed  upon  by  the  parties,  or,  if  thev  do  not  agree,  to  any 
judge  or  justice  of  the  peace,  or  commissioner,  selected  by  the  court  or  judge 
issmng  it.  If  issued  to  any  country  out  of  the  United  States,  it  mav  be  directed 
to  a  minister,  embassador,  consul,  vice-consul,  or  consular  agent  ox  the  United 
.States  in  such  country,  or  to  any  person  agreed  upon  by  the  parties. 

g  2025.  Interrogatories. 

Such  proper  interrogatories,  direct  and  cross,  as  the  respective  parties  may 
prepare  to  be  settled,  if  the  parties  disaeree  as  to  their  form,  by  tibe  judge  or 
•officer  granting  the  order  for  the  commission,  at  a  day  fixed  in  the  order,  may 
be  annexed  to  the  commission;  or,  when  the  parties  agree  to  that  mode,  the  ex- 
amination may  be  without  written  interrogatories. 
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8808  6.  Auth&rities  and  duties  of  commimaner. 

The  commlBsion  must  authorize  the  cotnmiAsioiier  to  administer  an  oath  to 
the  witoess,  and  to  take  his  deposition  in  answer  to  the  interrogatories,  or,  when 
the  examination  is  to  be  without  interrogatories,  in  respect  to  the  qoestion  in 
dispute,  and  to  certify  the  deposition  to  the  court,  in  a  scsled  envelope,  directed 
to  the  clerk  or  other  person  designated  or  agreed  upon,  and  forwarded  to  him 
by  mail  or  other  usual  channel  of  conveyance. 

§  8087.  Trial,  when  poetponed  for  reason  qf  nonreturn  of  eommission. 

A  trial  or  other  proceeding  must  not  be  postponed  by  reason  of  a  commission 
not  returned,  except  upon  evidence,  satisfactory  to  the  court,  that  the  testimonv 
of  the  witness  is  necessary,  and  that  proper  diligence  has  been  used  to  obtain  it. 

g^8088*  Deposition,  hp  whom  used. 

The  deposition  mentioned  in  this  article  may  be  used  by  either  party  on  the 
trial  or  other  proceeding,  against  any  other  party  giving  or  receiving  the  notice^ 
subject  to  all  just  exceptions. 


ARTICLE  V. 

KANVRB  OF  TAKIN0  DEPOSITIONS  IN  THIS  8TATB. 

g  8081.  Depositions  may  be  taken  before  a  judge,  etc, ,  upon  notice  to  the  adserse 
party. 

Either  party  may  have  the  deposition  taken  of  a  witness  in  this  State,  in  either 
of  the  cases  mentioned  in  section  twenty  hundred  and  twenty-one,  before  a  judge 
or  officer  authorized  to  administer  oaths,  on  serving  upon  the  adverse  party 
previous  notice  of  the  time  and  place  of  examination,  together  with  a  copy  of  an 
affidavit,  showing  that  the  case  is  within  that  section.  Such  notice  must  be  at 
least  five  days,  adding  also  one  day  for  every  twenty-five  miles  of  the  distance 
of  the  place  of  examination  from  the  residence  of  the  person  to  whom  the  notice 
is  given,  unless,  for  a  cause  shown,  a  judge,  by  order,  prescribe  a  shorter  time. 
When  a  shorter  time  is  prescribed,  a  copy  of  the  order  must  be  served  with  the 
notice. 

§  8082.  Manner  of  takina  depositions — May  be  used  by  either  party. 

Either  party  may  attend  the  examination  and  put  such  questions,  direct  and 
cross,  as  may  be  proper.  The  deposition,  when  completea,  must  be  carefully 
read  to  the  witness  and  corrected  by  him  in  any  particular,  if  desired;  it  must 
then  be  subscribed  by  the  witness,  certified  by  the  judge  or  officer  taking  the 
deposition,  inclosed  in  a  envelope  or  wrapper,  sealed,  and  directed  to  the  derk 
of  the  court  in  which  the  action  is  pending,  or  to  such  person  as  the  parties  in 
writing  may  agree  upon,  and  either  delivered  b^  the  judge  or  officer  to  the  clerk. 
or  such  person,  or  transmitted  through  the  mail  or  by  some  safe  private  oppor- 
tunity; and  thereupon  such  deposition  may  be  used  by  either  party  upon  the 
trial  or  other  proceeding  against  any  party  giving  or  receiving  the  notice,  subject 
to  all  legal  exceptions;  but  if  the  parties  attend  at  the  examination,  no  objection 
to  the  form  of  an  interrogatory  shall  be  made  at  the  trial,  unless  the  same  was 
stated  at  the  time  of  the  examination.  If  the  deposition  be  taken  under  subdi- 
visions two,  three,  and  four  of  section  twenty  hundred  aud  twenty -one,  proof 
must  be  made  at  the  trial  that  the  witness  continues  absent  or  infirm,  or  is  dead. 
The  deposition  thus  taken  may  be  also  read  in  case  of  the  death  of  the  witness. 

g  8088.  When  deposition  excluded. 

Notwithstanding  the  taking  of  a  deposition,  it  may  be  excluded  from  the  case 
upon  proof  that  sufficient  notice  was  not  given  to  the  party  against  whom  it  is 
offered,  to  enable  him  to  attend  the  taking  thereof,  or  that  the  taking  was  not 
in  all  respects  fair. 

^  8084.  Deposition  once  taken  may  be  read  at  any  time. 

When  a  deposition  has  been  once  taken,  it  may  be  read  by  either  party  in  any 
stage  of  the  same  action  or  proceeding,  or  in  any  other  action  between  tJie  same 
parties,  upon  the  same  subject,  and  is  then  deemed  the  evidence  of  the  party 
reading  it. 

§  2085.  Deposition  in  this  State  to  be  used  in  other  states. 

Any  party  to  an  action  or  special  proceeding  in  a  court  or  before  a  judge  of  » 
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sister  State  may  obtain  the  testimoDy  of  a  witness  residing  in  this  State,  to  be 
used  in  such  actioA  or  proceeding,  in  the  cases  mentioned  in  the  next  two  sections. 

I  8086.  E01D  to  procure  tntnesa  upon  commission. 

If  a  commission  to  take  such  testimony  has  been  issued  from  the  court,  or  a 
judge  thereof,  before  which  such  action  or  proceeding  is  pending,  on  producing 
the  commission  to  a  Judis^  of  the  superior  court  with  an  affidavit  satisfactory  to 
him  of  the  materiality  of  the  testimony,  he  may  issue  a  subpoena  to  the  witness, 
requiring  him  to  appear  and  testify  before  the  commissioner  named  in  the  com- 
mission, at  a  specined  time  and  place. 

I  8087.  Brno  if  no  commission. 

If  a  commission  has  not  been  issued,  and  it  appear  to  a  judge  of  the  supeiior 
court,  or  a  justice  of  the  peace,  by  affidavit  satisfactory  to  him: 

1.  That  the  testimony  of  the  witness  is  material  to  either  party; 

2.  That  a  commission  to  take  the  testimony  of  such  witness  has  not  been  is- 
sued; 

3.  That,  according  to  the  law  of  the  State  where  the  action  or  special  proceed- 
ing is  pending,  the  deposition  of  a  witness  taken  under  such  circumstances,  and 
before  such  Judge  or  justice,  will  be  received  in  the  action  or  proceeding — he 
must  issue  his  subpoena  requiring  the  witness  to  appear  and  testify  before  him 
at  a  specified  time  and  place. 

§8088.  Deposition,  how  taken. 

Upon  the  appearance  of  the  witness,  the  judge  or  justice  must  cause  his  testi- 
mony to  be  taken  in  writing,  and  must  certify  and  transmit  the  same  to  the 
court  or  judee  before  whom  the  action  or  proceeding  is  pending  in  such  manner 
as  the  law  of  that  State  requires. 

ARTICLE  VI. 

GBMERAL  RULES  OF  EXAMINATION. 

8  8048.  Order  of  proof,  how  regulated. 

The  order  of  proof  must  be  regulated  by  the  sound  discretion  of  the  court. 
Ordinarily,  the  party  beginning  the  case  must  exhaust  his  evidence  before  the 
other  party  begins. 

§  8048.  Witnesses  not  under  examination  may  be  excluded, 

if  either  party  requires  it,  the  judge  may  exclude  from  tJie  court  room  any 

witness  of  the  aaverse  party,  not  at  the  time  under  examination,  so  that  he  may 

not  hear  the  testimony  of  other  witnesses. 

§8044.  Court  may  control  mode  of  interrogation. 

The  court  must  exercise  a  reasonaole  control  over  the  mode  of  interrogation, 
so  as  to  make  it  as  rapid,  as  distinct,  as  little  annoying  to  the  witness,  and  as 
effective  for  the  extraction  of  the  truth  as  may  be;  but  subject  to  this  rule,  the 
parties  may  put  such  pertinent  and  legal  questions  as  they  see  fit.  The  court, 
however,  may  stop  the  production  of  further  evidence  upon  any  particular  point 
when  Uie  evidence  upon  it  is  already  so  full  as  to  preclude  reasonable  doubt. 

§  8046.  Direct  and  cross-examination  defined. 

The  examination  of  a  witness  b^  the  party  producing  him  is  denominated  the 
direct  examination;  the  examination  of  the  same  witness,  upon  the  same  matter, 
by  the  adverse  party,  the  cross-examination.  The  direct  examination  must  be 
completed  before  the  cross-examination  begins,  unless  the  court  otherwise  direct 

§  8046.  Leading  questions  defined. 

A  question  which  suggests  to  the  witness  the  answer  which  the  examining 
party  desires  is  denominated  a  leading  or  suggestive  question.  On  a  direct  ex- 
amination, leading  questions  are  not  allowed,  except  m  the  sound  discretion  of 
the  court,  under  special  circumstances,  making  it  appear  that  the  interests  of 
justice  require  it. 

g  8047.  W/ien  witness  may  rrfresh  memory  from  notes. 

A.  witness  is  allowed  to  refresh  his  memory  respecting  a  fact,  by  anything 
written  hj  himself,  or  under  his  direction,  at  the  time  when  the  fact  occurred, 
or  immediately  thereafter,  or  at  any  other  time  when  the  fact  was  fresh  in  hia 
memory,  and  he  knew  that  the  same  was  correctly  stated  in  the  writing.    But 
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in  such  case  the  writing  must  be  produced,  and  may  be  seen  by  the  adTerae 
party,  who  may,  if  he  choose,  cross-ezamioe  the  witness  upon  it,  and  may  read 
it  to  the  jury.  So,  also,  a  witness  ma7  testify  from  such  a  writing;,  though  he 
retain  no  recollection  of  the  particular  facts,  but  such  evidence  must  be  received 
with  caution. 

§8048.  Oron-examination,  OM  to  what. 

The  opposite  party  may  cross-examine  the  witness  as  to  any  facts  stated  in  bis 
•direct  examination  or  connected  therewith,  and  in  so  doing  may  put  leading 
questions;  but  if  he  examine  him  as  to  other  matters,  such  examination  is  to  te 
subject  to  the  same  rules  as  a  direct  examination. 

§  8049.  Party  producing  not  attotoed  to  lead  toitnem. 

The  party  prodfucing  a  witness  is  not  allowed  to  impeach  his  credit  by  evidence 
of  bad  character,  but  he  mav  contradict  him  by  other  evidence,  and  may  also 
ahow  that  he  has  made  at  other  times  statements  inconsistent  with  his  present 
testimony,  as  provided  in  section  twenty  hundred  and  fifty-two. 

§  8060.  Witnem,  how  examined. 

A  witness  once  examined  cannot  be  re-examined  as  to  the  same  matter  with- 
out leave  of  the  court,  but  he  may  be  re-examined  as  to  any  new  matter  upon 
which  he  has  been  examined  by  the  adverse  party.  And  after  the  examinations 
on  both  sides  are  once  concluded,  the  witness  cannot  be  r^alled  without  leave 
of  the  court.    Leave  is  granted  or  withheld,  in  the  exercise  of  a  sound  discretion. 

g  8051*  How  impeached. 

A  witness  may  be  impeached  by  the  party  against  whom  he  was  called,  by 
oontradictory  evidence,  or  by  evidence  that  his  general  reputation  for  truth, 
honesty,  or  integrity  is  bad,  but  not  by  evidence  of  particular  wrongful  acts, 
•except  that  it  may  lie  shown  by  the  examination  of  the  witness,  or  the  record  of 
the  judgment,  that  he  had  been  convicted  of  a  felony. 

§  8068.  Same. 

A  witness  may  also  be  impeached  by  evidence  that  he  has  made,  at  other 
times,  statements  inconsistent  with  his  present  testimony;  but  before  this  can  be 
•done,  the  statements  must  be  related  to  him,  with  the  circumstances  of  times, 
places,  and  persons  present,  and  he  must  be  asked  whether  he  made  such  state- 
ments, and  if  so,  allowed  to  explain  them.  If  the  statements  be  in  writing,  they 
must  be  shown  to  the  witness  before  any  question  is  put  to  him  concerning  them. 

§  8058.  Efndenee  of  good  character,  when  allowed. 

Evidence  of  the  good  character  of  a  party  is  not  admissible  in  a  civil  action, 
nor  of  a  witness  in  any  action,  until  the  character  of  such  party  or  witness  has 
been  impeached,  or  unless  the  issue  involves  his  character. 

^  8064.  Writing  ehoton  to  witnese  may  be  inspected  by  adverse  party. 

Whenever  a  writing  is  shown  to  a  witness  it  may  be  inspected  by  the  opposite 
party,  and  if  proved  by  the  witness,  must  be  read  to  the  jury  beforo  his  testi- 
mony is  closed,  or  it  cannot  be  read  except  on  recalling  the  witness. 


TITLE  IV. 

OP  THE  EFFECT  OF  EVIDENCE. 

^  8061.  J-ury  judges  of  effect  of  evidence,  but  to  be  instructed  on  certain  points. 

The  jury,  subject  to  the  control  of  the  court,  in  the  cases  specified  in  this  code, 

are  the  judges  of  the  effect  and  value  of  evidence  addressed  to  them,  except 

when  it  is  declared  to  be  conclusive.    They  are,  however,  to  be  instructed  by 

the  court  on  all  proper  occasions: 

1.  That  their  power  of  judging  of  the  effect  of  evidence  is  not  arbitrary,  bat 
to  be  exercised  with  legal  discretion,  and  in  subordination  to  the  rules  of  evidence: 

2.  That  they  are  not  bound  to  decide  in  conformity  with  the  declarations  of 
any  number  of  witnesses,  which  do  not  produce  conviction  in  their  minds, 
against  a  less  number  or  against  a  presumption  or  other  evidence  satisfying  their 
minds; 
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8.  Thai  a  witneas  false  in  one  pari  of  bis  testiraony  is  to  be  distrusted  in  otbers; 
4  That  the  testimony  of  an  accomplice  ought  to  be  viewed  with  distrust,  and 
the  evidence  of  the  oral  admissions  of  a  party  with  caution; 

5.  That  in  civil  cases  the  affirmative  of  the  issue  must  be  proved,  and  when 
the  evidence  is  contradictory,  the  decision  must  be  made  according  to  the  pre- 
ponderance of  evidence;  that  in  criminal  cases  guilt  must  be  established  beyond 
reasonable  doubt; 

6.  That  evidence  is  to  be  estimated  not  only  by  its  own  intrinsic  weight,  but 
also  according  to  the  evidence  which  it  is  in  the  power  of  one  side  to  produce 
and  of  the  other  to  contradict;  and,  therefore, 

7.  That  if  weaker  and  less  satisfactory  evidence  is  offered,  when  it  appears 
that  stronger  and  more  satisfactory  was  within  the  power  of  the  party,  the  evi- 
dence offered  should  be  viewed  with  distrust. 


TITLE  V, 

OF  THE  RIGHTS  AND  DUTIES  OF  WITNESSES. 

§  2064.   Witnesses  bound  to  attend  wTien  iubpcsnaed. 

A  witness,  served  with  a  subpoena,  must  attend  at  the  time  appointed,  with 
any  papers  under  his  control  required  by  the  subpoena,  and  answer  all  pertinent 
and  legal  questions;  and  unless  sooner  discharged,  must  remain  until  the  testi- 
mony IS  closed. 

g  2065.  Witnesses  bound  to  anstoer  questions, 

A  witness  must  answer  questions  legal  and  pertinent  to  the  matter  in  issue, 
though  his  answer  may  establish  a  claim  against  himself;  but  he  need  not  give 
an  answer  which  will  have  a  tendency  to  subject  him  to  punishment  for  a  felony; 
nor  need  he  give  an  answer  which  will  have  a  direct  tendency  to  degrade  his 
character,  unless  it  be  to  the  very  fact  in  issue,  or  to  a  fact  from  which  the  fact 
in  issue  would  be  presumed.  But  a  witness  must  answer  as  to  the  fact  of  his 
previous  conviction  for  felony. 

^  2066.  Right  of  witnesses  to  protection. 

It  is  the  right  of  a  witness  to  be  protected  from  irrelevant,  improper,  or  insult- 
ing questions,  and  from  harsh  or  insulting  demeanor;  to  be  detained  only  so 
long  as  the  interests  of  justice  require  it;  to  oe  examined  only  as  to  matters  legal 
and  pertinent  to  the  issue. 

^  2067.  Witnesses  protected  from  arrest  when  attending,  or  going  or  returning. 
Every  person  who  has  been,  in  good  faith,  served  with  a  subpoena  to  attend 
as  a  witness  before  a  court,  judge,  commissioner,  referee,  or  other  person,  in  a 
•case  where  the  disobedience  of  the  witness  may  be  punished  as  a  contempt,  is 
•exonerated  from  arrest  in  a  civil  action  while  going  to  the  place  of  attendance, 
necessarily  remaining  there,  and  returning  therefrom. 

g  8068.  Arrest  to  be  made  void,  and  party  making  arrest  liable,  ete. 
The  arrest  of  a  witness,  contrary  to  the  preceding  section,  is  void,  and  when 
willfully  made,  is  a  contempt  of  tbe  court;  and  the  person  making  it  is  respon- 
sible to  the  witness  arrested  for  double  the  amount  of  the  damages  which  may 
be  assessed  against  him,  and  is  also  liable  to  an  action  at  the  suit  of  the  party 
serving  the  witness  with  the  subpoena,  for  the  damages  sustained  by  him  in  con- 
43equence  of  the  arrest. 

g  2069.  To  make  affldatit  if  arrested. 

An  officer  is  not  liable  to  the  party  for  making  the  arrest  in  iterance  of  the 
facts  creating  the  exoneration,  but  is  liable  for  anv  subsequent  detention  of  the 
party,  if  such  party  claim  the  exemption,  and  malke  an  affidavit  stating: 

1.  That  he  has  been  served  with  the  subpoena  to  attend  as  a  witness  before  a 
-court,  officer,  or  other  person,  specifying  the  same,  the  place  of  attendance,  and 
the  action  or  proceeding  in  which  the  subpoena  was  issued;  and, 

2.  That  he  bss  not  thus  been  served  by  his  own  procurement,  with  the  inten- 
tion of  avoiding  an  arrest; 
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8.  Tbilt  he  is  at  the  time  going  to  the  place  of  attendance,  or  Teturning  there- 
from, or  remaining  there  in  obedience  to  the  subpoena. 

The  affidavit  may  be  taken  by  the  officer,  and  exonerates  him  from  liabfli^ 
for  discharging  the  witness  when  arrested. 

§8070.  C&urt  to  ducharge  witneisfrom  arrett. 

The  court  or  officer  issuing  the  subpoena,  and  the  court  or  officer  before  whom, 
the  attendance  is  required,  may  discharge  the  witness  from  an  arrest  made  in 
violation  of  section  twenty  hundred  and  sixty-seven.  If  the  court  have  ad- 
journed before  the  nrrest,  or  before  application  for  the  discharge,  a  judge  of  the 
court  may  grant  the  discharge. 


TITUS  VL 


OF  EVroENCE  IN  PARTICULAR  CASES,  AND  MISCELLANEOUS- 

AND  GENERAL  PROVISIONS. 

Chapter  I.    Evidbncb  in  Particttlab  Casbs 9074 

II.      PhOCBBDINOS  to  PbRPBTUATB  TE8TIMONY 2088 

III.  Administration  of  Oaths  and  Affirmations S098- 

IV.  Qbnbral  Provisions 2101 


CHAPTER  L 
byidbncb  in  particular  casbs. 

g  8074.  An  offer  in  writing  1o  pay,  when  equitaleni  to  tender. 

An  offer  in  writing  to  pay  a  particular  sum  of  money,  or  to  deliver  a  written- 
instrument  or  specific  personal  property,  is,  if  not  accepted,  equivalent  to  the 
actual  production  and  tender  of  the  money,  instrument,  or  property. 

§8076.   Whoerer  pays^  entitled  to  receipt. 

Whoever  pays  money,  or  delivers  an  instrument  or  property,  is  entitled  to  a 
receipt  therefor  from  the  person  to  whom  the  payment  or  delivery  is  made,  and 
may  demand  a  proper  signature  to  such  receipt  as  a  condition  of  the  payment 
or  delivery. 

g  8076.  ObjeetioM  to  lender  mttet  be  upecified. 

The  person  to  whom  a  tender  is  made  must,  at  the  time,  specify  any  objection 
he  may  have  to  the  money,  instrument,  or  property,  or  he  must  be  deemed  to- 
have  waived  it;  and  if  the  objection  be  to  the  amount  of  money,  the  terms  of 
the  instrument,  or  the  amount  or  kind  of  property,  he  must  specify  the  amount, 
terms,  or  kind  which  he  requires,  or  be  precluded  from  objecting  afterwards. 

g  8077.  Rules  for  construing  deaer^tions  of  land. 

The  following  are  the  rules  for  construing  the  descriptive  part  of  a  conveyance- 
of  real  property,  when  the  construction  is  doubtful,  and  there  are  no  other  suffi- 
cient circumstances  to  determine  it: 

1.  Where  there  are  certain  definite  and  ascertained  particulars  in  the  descrip- 
tion, the  addition  of  others,  which  are  indefinite,  unknown,  or  false,  does  not  frus- 
trate the  conveyance,  but  it  is  to  be  construed  by  the  first  mentioned  particulars; 

2.  When  permanent  and  visible  or  ascertained  boundaries  or  monuments  are- 
inconsistent  with  the  measurement,  either  of  lines,  angles,  or  surfaces,  the  bound- 
aries or  monuments  are  paramount; 

8.  Between  different  measurements  which  are  inconsistent  with  each  other, 
that  of  angles  is  paramount  to  that  of  surfaces,  and  that  of  lines  paramount  to  both; 

4.  When  a  road,  or  stream  of  water  not  navigable,  is  the  boundary,  the  rights 
of  the  grantor  to  the  middle  of  the  road  or  the  thread  of  the  stream  are  included 
in  the  conveyance,  except  where  the  road  or  thread  of  the  stream  is  held  under 
another  title; 
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5.  When  tide-water  is  the  boundary,  the  rights  of  the  grantor  to  ordinaiy 
high-water  mark  are  included  in  the  conveyance.  When  a  oavigable  lake, 
where  there  is  no  tide,  is  the  boundary,  the  rights  of  the  grantor  to  iow-water 
mark  are  included  in  the  conveyance; 

6.  When  the  description  refers  to  a  map,  and  that  reference  is  inconsistent 
with  other  particulars,  it  controls  them  if  it  appear  that  the  parties  acted  with 
reference  to  the  map;  otherwise,  the  map  is  subordinate  to  other  definite  and 
4iscertained  particulars. 

§  8078.  GomprcmUe  offer  no  adnUmon, 

An  offer  of  compromise  is  not  an  admission  that  anything  is  due. 

§  8079.  In  fiction  for  dieoree,  admisnon  not  avfflcient. 

In  an  action  for  divorce  on  the  ground  of  adultery,  a  confession  of  adultery, 
whether  in  or  out  of  the  pleadings,  is  not  of  itself  sufficient  to  justify  a  Judg- 
ment of  divorce. 


CHAPTER  11. 

PROCBBDINQS  TO  PBRPSTUATB  TBBTIMONT. 

^  8088.  Evidence  may  be  perpetuated. 

The  testimony  of  a  witness  may  be  taken  and  perpetuated  as  provided  in  this 
chapter. 

S  8084.  Manner  of  application  for  order. 

The  applicant  must  produce  to  a  judge  of  the  superior  court  a  petition,  veri- 
fied by  the  oath  of  the  applicant,  stating  : 

1.  That  the  applicant  expects  to  be  a  party  to  an  action  in  a  court  in  this  State, 
and,  in  such  case,  the  names  of  the  persons  whom  he  expects  will  be  adverse 
parties:  or, 

2.  That  the  proof  of  some  fact  is  necessary  to  perfect  the  title  to  property  in 
which  he  is  interested,  or  to  establish  marriage,  descent,  heirship,  or  way  other 
matter  which  may  hereafter  become  material  to  establish,  though  no  suit  may 
at  the  time  be  anticipated,  or,  if  anticipated,  he  may  not  know  the  parties  to 
such  suit;  and, 

8.  The  name  of  the  witness  to  be  examined,  his  place  of  residence,  and  a 
general  outline  of  the  facts  expected  to  be  proved.  The  judge  to  whom  such 
petition  is  presented  must  make  an  order  allowing  the  examination,  and  desig- 
nating the  officer  before  whom  the  same  must  be  taken,  and  prescribing  the 
notice  to  be  given,  which  notice,  if  the  parlies  expectant  are  known  and  reside 
in  this  State,  must  be  personally  served,  and  if  unknown,  such  notice  must  be 
served  on  the  clerk  of  the  county  where  the  property  to  be  affected  b^  such 
evidence  is  situated,  or  the  judge  making  the  order  resides,  as  may  be  directed 
by  him,  and  by  publication  thereof  in  some  newspaper,  to  be  designated  l^  the 
Judge,  for  the  same  period  required  for  the  publication  of  summons.  The  fudge 
must  also  designate  in  his  order  the  clerk  of  the  county  to  whom  the  deposition 
must  be  returned  when  taken. 

§  8086.  Appointee  of  judge,  authority  of 

The  person  appointed  by  the  judge  to  take  the  depositions  is  authorized,  if  a 
resident  of  this  State,  on  receiving  a  copy  of  the  order  of  the  judge,  and  of  the 
notice  prescribed  in  the  last  section,  with  proof  of  its  personal  service  or  publi- 
•cation;  or  if  a  resident  without  the  State,  on  receiving  the  commission  mentioned 
in  the  next  section,  with  proof  of  like  service  of  publication  of  the  notice;  to 
take  the  deposition  of  the  witness  named  in  the  order  of  the  judge,  or  in  the 
commission,  or  if  more  than  one  witness  Is  thus  named,  of  such  of  them  as  ap- 
pear before  him,  at  the  time  designated,  and  the  taking  of  the  same  may  be  con- 
tinned  from  time  to  time. 

g  8086.  Manner  of  taking  the  deposition. 

The  eisamination  must  be  by  question  and  answer,  and  if  the  testimony  is  to 
be  taken  in  another  State,  it  must  be  taken  upon  a  commission  to  l)e  issued  by  the 
Judge  allowing  the  examination,  under  the  seal  of  the  court  of  which  he  is  judge, 
and  upon  interrogatories,  to  be  settled  in  the  same  manner  as  in  cases  of  deposi- 
tions taken  under  commission  in  i)ending  actions,  unless  the  parties  expectant, 
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if  known,  otherwise  agree.  If  such  ps riles  are  unknown,  notice  of  the  settle- 
ment of  the  interrogatories  shall  he  published  in  some  newspaper  for  such' time- 
as  the  Judge  may  toignate.  The  aeposition.  when  completed,  must  be  caie< 
fully  roid  to  and  subscribed  by  the  witness,  then  certified  by  the  officer  or  per- 
son taking  the  same,  and  shall  then  be  sealed  up  and  delivered  or  transmitted 
to  the  clerk  of  the  county  designated  in  the  order  of  the  Judge  allowing  the  ex- 
amination, who  shall  file  the  same  when  received.  The  jud^  allowing  the 
examination  shall  file  with  the  clerk  the  order  for  the  examination,  the  petitioa 
on  which  the  same  was  granted,  with  proof  of  service  of  the  order  and  notice. 

§  8087.  Paper*  filed,  prima  facie  evidence. 

The  petition  and  order,  and  papers  filed  bv  the  Judge,  as  provided  in  section 
twenty  hundred  and  eif hty-six,  or  a  certiflea  copy  thereof,  are  prima  facie  evi- 
dence of  the  facts  stated  therein  to  show  compliance  with  the  provisions  of  this, 
chapter. 

g  8088.  When  the  eddenee  may  he  produced. 

If  a  trial  be  had  between  the  parties  named  in  the  petition  as  parties  expectant, 
or  their  successors  in  interest,  or  between  any  parties  wherein  it  may  be  material 
to  establish  the  facts  which  such  depositions  prove,  or  tend  to  prove,  upon  proof 
of  the  death,  or  insanity  of  the  witnesses,  or  that  they  cannot  be  found,  or  ar& 
unable,  by  reason  of  age  or  other  infirmity,  to  give  their  testimonv,  the  deposi- 
tions or  copies  thereof  may  be  used  by  either  party,  subject  to  all  legal  objec- 
tions; but  if  the  parties  attend  at  the  examination,  no  objection  to  the  form  of 
an  interrogatoiy  can  be  made  at  the  trial,  unless  the  same  was  stated  at  the  ex- 
amination. 

§8089.  ^ect  of  the  deposition. 

The  deposition  so  taken  and  read  in  evidence  has  the  same  effect  as  the  oral 
testimony  of  the  witness,  and  no  other,  and  every  objection  to  the  witness,  or  to- 
the  relevancy  of  any  question  put  to  him,  or  of  any  answer  given  \yf  him,  maj 
be  made  in  the  same  manner  as  if  he  were  examined  orally  at  the  trial. 


CHAPTER  III. 

ADMINISTRATION  OF  OATHS  AND  AFFIRHATIONa 

§  8098.  Judicial  and  certain  offleere  authorized  to  adminieier  oaths. 

Every  court,  every  Judge,  or  clerk  of  any  court,  every  justice,  and  every 
notary  public,  and  every  officer  or  person  authorized  to  take  testimony  in  any 
action  or  proceeding,  or  to  decide  upon  evidence,  has  power  to  administer  oaths, 
or  affirmations. 

§  8094.  Form  of  ordinary  oath  to  a  witness. 

An  oath  or  affirmation,  in  an  action  or  proceeding,  may  be  administered  as. 
follows,  the  person  who  swears,  or  affirms,  expressing  his  assent  when  addressed 
in  the  following  form :  "You  do  solemnly  swear  (or  affirm,  as  the  case  may 
be),  that  the  evidence  you  shall  give  In  this  issue  (or  matter),  pending  between 

and ,  shall  be  truth,  the  whole  truth,  and  nothing  but  the  truth,  so* 

help  you  God." 

§  8096.  Form  may  be  varied  to  suit  witnest^s  belief. 

Whenever  the  court  l)efore  which  a  person  is  offered  as  a  witness  is  satisfied 
that  he  has  a  peculiar  mode  of  swearing,  connected  with  or  in  addition  to  the 
usual  form  of  administration,  which,  in  his  opinion,  is  more  solemn  or  obliga- 
tory, the  court  may,  in  its  discretion,  adopt  that  mode. 

§8096.  Same, 

When  a  person  is  sworn  who  believes  in  any  other  than  the  Christian  religion, 
he  may  be  sworn  according  to  the  peculiar  ceremonies  of  his  religion,  if  there- 
be  any  such. 

g  8097.  Any  person  who  prefers  it  may  declare  or  affirm,  * 

Any  person  who  desires  it  may,  at  his  option,  instead  of  taking  an  oath,  make- 
bis  solemn  afilrmation  or  declaration,  by  assenting,  when  addressed,  in  tJie  fol- 
lowing form:  "You  do  solemnly  affirm  (or  declare)  that,"  etc.,  as  in  sectioik 
twenty  hundred  and  ninety-four. 
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CHAPTER  IV. 

GENERAL  PROVISIONB. 

{|  2101.  Questions  of  fact,  when  to  be  decided  by  jury. 

All  questions  of  fact,  where  the  trial  is  by  jury,  otlier  than  those  mentioned 
In  the  next  section,  are  to  be  decided  by  the  jury,  and  all  evidence  thereon  is  to- 
be  addressed  to  them,  except  when  otherwise  provided  by  this  code. 

§  8108.  Questions  of  law  addressed  to  tJie  court. 

All  questions  of  law,  including  the  admissibility  of  testimony,  the  facts  pre- 
liminary to  such  admission,  and  the  construction  of  statutes  and  other  writings, 
and  other  rules  of  evidence,  are  to  be  decided  by  the  court,  and  all  discussiona 
of  law  addressed  to  it.  Whenever  the  knowledge  of  the  court  is  by  this  code 
made  evidence  of  a  fact,  the  court  is  to  declare  such  knowledge  to  the  jury,  who- 
are  bound  to  accept  it 

§  8108.  Questions  of  fact  by  court  or  referees. 

The  provisions  contamed  in  this  part  of  the  code  resnecting  the  evidence  on 
a  trial  before  a  jury  are  equally  applicable  on  the  trial  oi  a  question  of  fact  be> 
fore  a  court,  referee,  or  other  officer. 

g  8104.  Moneys  deposited  in  court,  to  whom  delivered. 

Whenever  monevs  are  paid  into  or  deposited  in  court,  the  same  shall  be  de- 
livered to  the  clerk  in  person,  or  to  such  of  his  deputies  as  shall  be  specially 
authorized  by  bis  appointment  in  writing  to  receive  the  same.  He  must,  unless 
otherwise  directed  by  law,  deposit  it  with  the  county  treasurer,  to  be  held  by 
him,  subject  to  the  order  of  the  court.  The  treasurer  shall  keep  each  fund  dis- 
tinct, an  open  an  account  with  each.  Such  appointment  shall  be  filed  with  the 
county  treasurer,  who  shall  exhibit  it  and  give  to  each  person  applying  for  the 
same  a  certified  copy  of  the  same.  It  shall  be  in  force  until  a  revocation  in 
writing  is  filed  with  the  county  treasurer,  who  shaU  thereupon  write  *'  revoked,"* 
in  ink,  across  the  face  of  the  appointment. 


i:n^i:)ex:. 


ABBREVIATIONS,  judicial  notice  of  meaning  of,  40 

parol  evidenoe  of,  260 

ABSENCE,  as  evidence  of  death,  1223 

ABSENT  WITNESS,  testimony  of,  894 

ABSTRACT,  of  yoluminous  documents  as  evidence.  287 

ACCEPTANCE,  defined,  457 

estoppel  by,  727 

of  charter,  337 

of  deed,  evidence  of,  228 

eflfect  as  admission,  457  et  seq, 

as  question  of  fact,  1228 

ACCESS,  presumption  of,  80  et  seq. 

ACCIDENT,  alteration  of  instrument  by,  854 

ACCOMPUCE,  credibility  of,  791,  792 

ACCOUNT  BOOKS  in  Evidence,  chap.  XXV..  812  et  seq, 

rule  admitting,  necessity  for.  812 

reasons  for,  813 

importance  of  subject,  818 

statutory  regulations,  814 

suppletory  oath,  814 
rules  in  various  states,                                                         815,  ^SH^etseq, 

decisions  of  United  States  Supreme  Cour^  816 

books  of  original  entry,  what  are,  826 

as  evidence  of  actual  business,  827 

compelling  production  of  books,  828 

integrity  ofl)ooks,  how  shown.  829 

proof  of  fairness  of  prices,  829 

memoranda,  etc.,  880 

summary  of  rule,  882 

ACCOUNTING,  giving  of  note  as  evidence  of  108 

ACCOUNTS,  rule  for  difcovery,  248 

testimony  as  to  result  of  examination  of,  864 

refreshing  memory  as  to,  751 

ACCOUNT  STATED,  chap.  XXVL.  9^etseq. 

definitions  of,  886 

what  may  be  shown,  887 

what  necessary  in,  888 

as  question  of  law,  ^229 

estoppel  by,  719 

as  admissions.  408 

variance  as  to  proof  of,  671 
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AOKNOWLEDOMENT,  of  partnersbip. 

1158 

of  payment,  condusiveneflB  of. 

281 

by  wife,  validity  of. 

99e 

M  evidence. 

995.996 

by  telephone. 

42S 

as  admissions. 

476 

as  airecting  admissibility  of  deed. 

224 

presumption  as  to, 

224 

oeitiflcate  of,  as  evidence. 

1859 

conclusiveness  of  certiflcate  of. 

815 

ADMIRALTY,  mode  of  proof  in, 

929 

ADMISSIONS,  chap.  XI., 

.481  et  9eq. 

definitions, 

4SSet^, 

distingttisbed  from  confessions  and  oonaen^ 

488,438 

ai&nities  with  estoppel. 

441 

to  be  taken  as  entirety. 

442 

explained  by  parol. 

817 

as  part  of  ret  gesta. 

446 

without  prejudice. 

488,481 

hy  silence  or  passiveness. 

468,478 

l^  failure  to  answer  letter. 

10  tl 

by  acceptance. 

458  et  teg. 

in  pleading, 

988,  489,  461,  478 

or  failure  to  plead. 

468 

by  withdrawal  of  answer. 

100 

under  oath. 

440 

by  affidavit. 

840 

in  affidavit  for  continuance. 

483 

propositions  for  compromise  as. 

436,  478,  482 

not  made  by  offer  of  compromise. 

1878 

implied  from  contract. 

467 

in  letters, 

482 

in  deeds, 

476 

sgalDst  entries, 

478 

by  accounts  stated. 

468 

by  account  books. 

^3 

by  stockbook  of  corporation, 

896 

of  demise  in  replevin,  of  ^oods  seized  for  distress^ 

1241 

by  whom  may  be  made. 

436 

of  parties  to  negotiable  paper. 

454 

of  third  parties. 

465.481 

by  strangers, 

481 

of  party  in  possession, 

466 

by  or  to  husband  or  wife, 

452 

of  attorney, 

450,464,485 

of  agent. 

827,  445«<«9. 

of  bank  cashier. 

478 

of  principal  as  affecting  surety. 

47fl 

of  tort-feasor  as  evidence  against  others. 

llOO 

by  member  of  corporation, 

1825 
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of  partoership. 

444,488 

to  prove  partnersbip, 

474 

of  former  partners. 

445,  488,  484 

of  partner. 

1158 

of  previous  owner, 

489,  466,  486 

of  grantor  after  conveyance, 

467 

olassigncMr, 

472 

of  former  owner  of  personal  property. 

471 

conclusiveness  of. 

486,477 

received  with  caution, 

441 

how  discredited. 

476 

rebuttal  of, 

477 

made  under  duress. 

485 

to  warrant  verdict. 

129 

not  sufficient  in  divorce. 

808,  1878 

ADOPTED  LAW  8,  judicial  notice  of. 

88 

ADOPTION  of  by-kws  by  implication. 

892 

ADVANCEMENTS,  charges  in  books  as  proof  of. 

822 

ADVERSE  POSSESSION,  proof  of  payment  of  taxes  to  show. 

1291 

ADVERTISEMENT  of  separation  of  husband  and  wife. 

997 

AFFIDAVITS  in  Evidence,  chap.  27, 

840  etseq. 

defined. 

1866 

scope,  nature  and  effect  of. 

840 

sufficiency  and  effect  of. 

845 

when  Jurisdiction  depends  on. 

848 

as  admission  or  estoppel. 

840 

taken  how, 

1866 

by  whom. 

1S6S 

before  whom. 

1825 

want  of  title  to, 

848 

lack  of  venue. 

848 

presumption  as  to  administration  of  oath. 

848 

on  information  or  belief, 

840 

unsatisfactory  nature  of, 

841 

recitals  of  facts  in, 

845 

filed  with  deposition  as  evidence. 

1882 

of  printer,  etc.,  as  evidence, 

1840,  1866 

filed  in  proof  of  will  as  evidence, 

1211 

for  continuance,  admissions  in. 

482 

to  let  in  secondary  evidence. 

842 

to  dispute  notices. 

844 

to  refresh  memory, 

752 

of  defense. 

847 
168 

AJ'FIKMATION,  for  warrant. 

to  witness. 

569 

when  allowed  in  place  of  oath. 

1826 

1 

AGE,  hearsay  evidence  of. 

416,  419 

presumption  as  to  limit  of. 

76 

AGENT,  presumption  of  authority  of. 

100 

1 
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AGENT,  (con.) 

presumption  of  agency  of  husband,  MO 

burden  of  proof  as  to  authority  dependent  on  condition^  18d 

suflBdency  of  proof  of  agencies,  804 
admissions  of,                                                                            44S  et  Beg. 

of  attorney,  privileged  communications  to,  644 

evidence  by  statements  of.  to  show  fraud,  973 

liability  of  principal  for  acts  of,  1319 

effect  of  receipt  given  by,  288 

demand  of  property  by,  1236 

to  All  up  blanks  in  negotiable  paper,  1128 

AOGRAYATION  OF  DAMAGES,  evidence  for  in  libel  cases,  1045 

AGREEMENT,  when  writing  necessary,  1963 

ALCOHOL,  Judicial  notice  of  as  intoxicating,  2B 

ALDERMEN,  judicial  notice  of  official  character  of,  25 

ALLEGATIONS. 

correspondence  of  proof  with.    See  Y^biancb. 

ALLUVION,  presumption  as  to,  98 

ALMANAC,  judicial  notice  of  facts  stoted  in,  19 

to  refresh  memory  of  Jury,  768 

ALTERATION  in  the  rules  of  Evidence,  chap.  XXIV.,  BKetseg. 

legislative  power  as  to,  805 
of  instruments,  chap.  XXVIII.,                                                  850  et  mq. 

what  may  be  shown,  851 

how  proved,  853 
presumption  as  to,  .  96,  99,  100 
burden  of  proof  as  to,                                                                 141,  148 

materiality  of,  850 

effect  on  original  contract,  852 

application  of  rules,  852 

affecting  admissibility  of  accounts,  824 

AMBIGUITY,  definitions  of.  275,  276 

parol  evidence  in  relation  to,  276 

evidence  of  circumstances  to  explain,  1199 

AMENDMENT,  Uberality  as  to,  678 

of  garnishee's  answer,  983 

of  misnomer,  1101 

of  returns,  222 

burden  of  proving  allegations  in,  189 

ANCIENT  BOUNDARIES,  proof  of,  by  hearsay,  407 

ANCIENT  DEEDS,  recitals  in  as  evidence,  417 

ANCIENT  DOCUMENTS,  letter  as,  401 
presumptions  concerning,                                                            61,  52,  57 

proof  of,  402 

proof  of  execution,  402 

subscribing  witness,  408 

writing  by  comparison,  1859 

ancient  possessions  under,  404 

ANCIENT  FACTS  of  public  interest,  proof  of.  409 
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ANCILLARY  PROBATE  as  evidence,  1190 

ANIMALS,  presumption  of  title  from  possession,  98 

opinion  as  to  value  of,  836 

ANSWER  of  garnishee,  988 

effect  of,  as  evidence,  1178 
under  oath,  as  evidence,                                                                 280,  798 

by  telephone,  as  evidence,  1292 

admission  by  withdrawal  of,  100 

ANTECEDENT  AGREEMENTS,  parol  evidence  of,  812 

ANTECEDENT  DEBT,  righto  as  to  negotiable  paper  taken  for,  1182 
APPEAL.    See  also  Ezcbptionb. 

from  order  for  discovery,  242 
Judicial  notice  by  appellate  courts,                                         16,  17,  18,  42 

disturbing  findings  of  jury,  1281 

APPLICATION  FOR  PATENT  as  a  privileged  communication,  649 

ARBITRATION,  presumption  of  correctness  of  decision,  57 

issue  of  subpcBna  by  arbitrator,  1827 

ARCHITECT,  proof  of  charges  in  book  account,  822 

ARGUMENT  of  counsel,  129 

ARREST,  exemption  of  witness  from,  664, 1828,  1871 

discharge  from,  1828 

when  void,  1828 

ARTICLES  taken  from  accused  as  evidence,  652 

ARTS,  Judicial  notice  of,  30 
opinions  of  witnesses  on  questions  of,                                            827,  330 

books  of  as  evidence,  185g 

ASSAULT,  proof  of  similar  attempts,  510 

ASSESSMENT,  presumption  of  correctness,  98 

of  damages  in  replevin,  1287 

ASSIGNMENT,  by  debtor,  burden  of  proof  to  invalidate,  140 

of  Judgment,  parol  evidence  of  circumstances,  288 

of  stock  certificate,  evidence  of  custom  as  to,  874 

ASSIGNOR,  admission  of,  472 

declarations  of,  to  show  usury,  1803 

ATMOSPHERIC  DISTURBANCES,  as  affecting  liability  of  telegraph 

company,  1027,  1086 

ATTACHMENT  of  stock,  eifect  as  to  prior  unrecorded  transfer,  882 

parol  evidence  to  aid  return,  816 

burden  of  proving  facts  to  Justify,  139 

garnishment  as  collateral  to,  980 

ATTEMPT  to  destroy  will,  eflfect  of,  1194 

in  similar  cases,  proof  of,  510 

ATTESTATION,  of  records,  187 

of  wills,  sufficiency  of,                                                      ^  1198 

proof  of,  1207 

clause,  noting  alteration  in,  857 

ATTORNEY.    See  Prxvilbged  CoMinrmcATioNB. 
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ATTORNEY,  (con.) 

Jadicial  notice  of.  25 

presumption  of  oonttnictlve  fraud  bj,  108 

of  employment,  103 
admisBionfl  by,                                                                 450,  462,  464,  485 

wairer  of  client's  priTflege  as  to  commuDicatlons  to  physician,  649 

disclosure  by,  of  communications  by  client,  1324 

compensation  of,  831 

Judicial  notice  of  value  of  services,  26 
opinion  as  to  value  of  services,                                                       860,  799 

AUTHENTICATION  of  legislative  acts,  etc.,  948 

AVOWRY,  in  replevin,  1240 

AXLE  SKEINS,  judicial  notice  of,  44 

BAOOAOE,  liability  of  carrier  for  transmission  of,  1106 

BAILIFFS,  entries  of,  as  evidence,  428 

BAILMENT,  as  question  of  law,  1229 

BALANCES,  entries  of,  as  evidence,  1146 

BALLOTS,  judicial  notice  of  contents,  27 

parol  evidence  to  explain,  820 

BANKRUPTCY,  presumption  as  to  continuance  of»  68 

BANES,  Judicial  notice  of  charters,  23 

estoppel  of  depositor,  719 

deposit  of  money  as  gift,  992 

usury  by  discount,  1804 

"First  National,"  presumption  as  to  one  intended,  101 

books  of,  as  evidence,  894 

pass-book  as  evidence,  894 

cashier,  admission  of,  478 

letters  of  president  as  evidence,  1014 

notes,  judicial  notice  of,  89 

BAPTISMAL  REGISTER  as  evidence,  82 

BARBER,  necessity  of  Sunday  work,  30 

BARRELS,  usage  to  explain,  908 

BASTARD.    See  Lbgitimaot. 

BEER,  presumption  as  to  intoxicating  quality,  97 

BELIEF,  affidavit  upon,  840 

as  evidence  of  partnership,  1154 

BEST  AND  SECONDARY  EVIDENCE,  chap.  VL  lU  a  $eq. 

definitions  and  rules,  145 

reason  of  rule,  147 

modifications  of  rule,  150 

negative,  definition  ol^  154 

degrees  in,  155 

adoption  of  common  law  provisions,  176 

necessity  of  due  diligence,  158 
degree  of  diligence  necessary,                                          159,  168,  172,  175 

notice  to  produce;  mode  of  service,  160 
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what  DOtioe  should  oootain*  161,  166 
effect  of  notice,                                                        152,  160,  162,  166,  173 

where  search  must  be  made  for  paper,  164 

effect  of  refusal  to  produce  paper,  170 

foundation  for  secondary  evidence,  172 
preliminary  eyidence,                                                              158, 159,  172 

where  party  has  been  deprived  of  original  by  fraud,  179 

where  primary  evidence  is  in  control  of  stranger,  181 

in  hands  of  adverse  party,  151,  158 

of  instrument  without  the  State,  161 
in  case  of  lost  or  destroyed  evidence,                       147,  151,  158,  168,  178 

of  paper  voluntarily  destroyed,  161 

original  writing  to  be  produced,  1858 

as  to  contents  of  writing,  1849 

as  to  fraud  in  written  instrument,  978 

of  letters,  1009 
of  telegraphic  message,                                                        149,  172, 1088 

transcripts  from  justice's  dockets,  150 

public  records  or  registers,  150,  176 

of  contents  of  public  document,  176 

introduction  of  certified  copies,  176 

certified  copy  of  sherifiTs  deed,  149 

of  voluminous  documents,  237 

of  signatures  of  attesting  witness,  1207 

of  tax  proceedings,  1277 

of  writings  collateral  to  the  issue,  152 

to  prove  payment,  152 

as  to  receipt,  152 

proof  of  agency,  149 

public  character  of  officers,  150 

secondary  evidence  of  immovable  articles,  165 

BIBLE,  judicial  notice  of  contents,  48 

entries  in  as  evidence,  495 

as  evidence  of  death,  1228 

as  evidence  of  pedigree,  416,  417 

BILL  OF  EXCEPTIONS  must  show  what,  928 

as  evidence  of  former  testimony,  899 

BILL  OF  LADING,  parol  evidence  concerning,  811,  316 

BILL  OF  PARTICULARS  in  mechanics'  lien  case,  1076 

BILL  OF  SALE  of  vessel,  1848 

record  of  as  evidence,  1848 

BILLS  AND  NOTES.    See  Nbgotiable  Pafeb. 

BIRTH,  hearsay  evidence  of,  415 

BLACKBERRY  BRANDY,  judicial  notice  of  as  intoxicating,  28 

BLANK,  alteration  of  instrument  by  filling,  855 

in  sealed  instrument,  effect  of  filling  in,  1151 

in  negotiable  paper,  1126 

for  telegrams,  use  of,  evidence  of  what,  1028 

knowledge  of  stipulations  in,  1026 
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BOARDS,  memonndniii  upoo,  ag  evidence,  880 

BONA  FIDE  HOLDERS.    See  also  Nbgotiablb  Papbb. 

presomptioii  of,  108 

effect  of  admisdoiw  of  former  party  upon,  466 

BONA  FIDE  PURCHASERS  of  corporate  stock,  rights  of,        876  et  mq.,  884 

BOin>,  effect  of  filling  blanks  in,  1151 

proof  of  execution  by  subscribing  witness,  1148 

parol  evidence  of  consideration  of,  888 

BOOK-KEEPING,  formula  of,  as  affecting  evidence  of  books,  828 

BOOKS.    See  also  AccconiTT  Books. 

presumption  of  public  authority  for  printing,  68 

of  history,  science,  etc.,  as  evidence,  1868 

of  account,  testimony  as  to  result  of  examination  of,  864 

rule  as  to  discovery,  848 

entries  of  balance,  as  evidence,  1146 
of  corporation  as  evidence,                                                   887«  880  et  teq- 

of  partnership  as  evidence,  1166 

BOUNDARIES,  rnks  for  construing  descriptions  of»  1672 

of  counties,  judicial  notice  of,  84 

of  states.  Judicial  notice  of,  80 

parol  evidence  to  explain,  875 

hearsay  evidence  of»  407 

BOUNTIES  to  soldiers,  judicial  notice  of »  82 

BOYCOTT  considered  as  a  conspiracy,  770 

unlawfulness  of,  770 

what  will  sustain  conviction  for,  771 

evidence  of  wanton  interference,  771 

relevancy  of  evidence,  772 

evidence  of  former  boycott,  778 

admissions  of  boycott  conspirators,  778 

BREACH  OF  PROMISE,  chap.  XXIX  BSOetseg. 

scope  and  nature  of  rules,  860 

what  pUuntifl  may  show,  860 

necessity  of  direct  evidence,  861 

when  promise  may  be  inferred,  862 

proved  by  circumstantial  evidence,  862 

BRIDGE,  opinions  as  to  durability  of  stringers,  864 

opinion  as  to  need  of  repairs,  862 

BROKER,  parol  evidence  as  to  value  of  services,  881 

BROTHER,  presumption  as  to  undue  influence  of  or  over,  1092 

BUILDING,  judicial  notice  of  location,  22 

replevin  for,  1889 

regulation,  estoppel  by  taking  benefit  of,  780 

BURDEN  OP  PROOF,  chap,  V.  108  et  9eq. 

distinguished  from  weight  of  evidence,  118, 188 

where  presumption  stands  for  proof,  116 

the  scintilla  doctrine,  186 


1ND£X«  1385 


relation  to  prima  facie  evidencey 

106 

change  of  by  statutes. 

807 

BbifUng  of,                                                         106,  112, 115,  185,  188, 148 

in  garnisbment, 

981 

in  respect  to  negotiable  paper, 

1137 

by  statute  as  tax  title, 

1281 

when  facts  are  peculiarly  within  knowledge  of  a  party. 

117,  187 

when  governed  by  pleadings. 

121 

on  the  aiflnnative, 

110  et  9eq. 

where  both  hold  affirmatively. 

115 

of  negative. 

119 

of  law  of  another  State, 

141 

of  allegations  not  admitted  or  denied. 

189 

of  allegations  in  amended  complaint. 

189 

to  establish  counterclaim. 

189 

of  facts  in  affidavit  for  attachment. 

189 

that  one  addressed  by  telegram  lives  within  limits  of  free  delivery;      139 

of  facts  for  change  of  venue, 

140 

in  criminal  cases. 

185 

as  to  fulfillment  of  conditions. 

188 

of  privileged  character  of  evidence. 

188 

of  a  waiver. 

188 

as  to  Statute  of  Limitations, 

188 

of  insanity. 

142 

of  Infancy, 

•            142 

as  to  death  from  old  age. 

1222 

of  illegitimacy, 

81 

of  testamentary  capacity. 

1212 

as  to  testator's  knowledge  of  contents  of  will. 

1189 

as  to  undue  influence,  etc.,                                          119,  140, 

IWielseq. 

of  fraud. 

122,954 

of  innocence  of  one  charged  with  fraud, 

142 

of  fairness  of  informal  settlement  with  ward. 

142 

of  truth  of  defamatory  charges, 

188 

as  to  usury. 

141.  1808 

in  matrimonial  actions, 

125 

married  women,  right  to  property  bought  in  husband's  name. 

148 

in  malicious  prosecution. 

118 

of  'guilt. 

9a 

of  corrupt  conduct  of  trustee. 

140 

of  authority  of  corporate  officers, 

140 

of  servants, 

139 

in  seizure  cases, 

945 

of  negligence. 

1102 

of  negligent  navigation, 

189 

in  collision. 

141 

of  inevitable  accident  in  collision. 

139 

to  exempt  carrier  for  loss  of  freight. 

189 

as  to  loss  of  goods  by  earner. 

99 

of  condition  of  goods  when  received  by  carrier. 

141 

of  negligence  as  to  cause  of  action. 

142 
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BURDEN  OF  PROOF,  (con.) 

of  contributory  negligence,  121,  140,  142 

of  gross  negligence,  138 

of  invalidity  of  contract,  143 

of  Talidity  of  assignment  by  debtor,  140 
of  delivery  and  acceptance  to  take  cases  out  of  Statute  of  Frauds,       141 

of  act  in  pais  to  make  deed  valid,  139 

of  license,  1^ 

in  condemnation  proceedings,  138 

of  rigbt  to  condemn  land,  142 

as  to  regularity  of  tax  proceedings,  1276 

as  to  tax  tiUe,  1280 

of  ownersbip  in  person  not  in  possession,  141 

as  to  ownership  of  stock,  ^95 

in  cases  of  lost  or  stolen  instruments,  124 
as  to  alteration  of  writing,                                                    141,  148, 1864' 

to  invalidate  a  spoliated  wUl,  139 

as  to  correctness  of  written  instrument,  30v 
as  to  negotiable  paper,                                                             122^  141-148 

of  indorsement  and  delivery  of  note,  148 

of  alteration  in  negotiable  paper,  141 

exception  as  to  unindorsed  paper,  122 

paper  without  consideration,  122 
of  good  faith  in  purchase  of|,notes,                                                 142,  143 

where  payable  to  bearer,  128 

as  to  execution  of  will,  1204 

in  cases  of  payment,  US 

of  payment  by  promissory  notes,  141 

BURIALS,  entries  of  as  evidence,  ^1*^ 

BUSINESS,  presumption  as  to  course  of,  67 

BY-LAWS,  proof  of,  3W 

change  of,  ®^ 

presumption  as  to  knowledge  of,  200 

of  bank  as  to  transfer  of  shares,  381 

of  corporation,  recital  of,  as  evidence,  892 

CALL  on  stock-holders,  proof  of  notice  of,  397 

CANADA,  currency  of,  judicial  notice  of,  39 

€ANAL  BOARD,  judicial  notice  of  regulations  of,  25 

CANCELLATION  of  will,  1194 

CAPACITY  of  raikoad  car,  judicial  notice  of,  31 

CAPITAL  of  partnership,  parol  evidence  as  to,  316 

stock  of  corporation  as  trust  fund,  398 

CAR,  judicial  notice  of  capacity,  31 

of  liability  to  frighten  horses,  28 

of  danger  in  use  of  electricity,  45 

CARDS,  as  evidence  of  obscurity  of  grocer,  1230 

CARE,  presumption  of,  ^ 

how  may  be  proved,  302 

opinion  as  to  habit  of,  368 
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CARGO,  usage  to  explain,  008 

CARLISLE  TABLES,  judicial  ootice  of,  45 

CARRIER,  burden  of  proof  as  to  fault  of,  189 

contributory  negligence  of  passenger  in  Jumping  from  train,  1100 

in  respect  to  place  occupied  on  train,  1100 

as  insurer  of  goods,  1104 

presumption  as  to  cause  of  loss  of  goods,  00 
burden  of  proof  as  to  condition  of  goods  when  received,              102, 141 

CASH  BOOKS  as  evidence,  827 

CASHIER,  admission  of,                                       .  478 

CAVEAT  EMPTOR,  808,  888, 1818 

CENSUS,  judicial  notice  of,  80 

CERTAINTY  of  pleadings,  1170 

CERTIFICATES  as  evidence,  1*57 

official  as  evidence,  1880 

to  copies,  etc.,  form  of,  1844 

seal  of,  1844 

by  surrogate's  clerk,  etc.«  1845 

of  clerlL  to  affidavit,  1867 

of  notary,  1880 

judicial  notice  of,  26 

of  custodian  of  paper  as  evidence^  188 

of  acknowledgment  as  evidence,  1850 

conclusiveness  of,  815 

of  deposit  as  gift,  004 

of  incorporation  as  evidence,  887 

copy  as  evidence,  000 

of  national  banks,  organization,  as  evidence,  087 
of  stock,  negotiability  of,                                                      876,  881,  884 

evidence  of  custom  as  to  transfer  of,  870 

unrecorded,  transfer  of,  881 

of  land  titles  as  evidence,  1858 

of  marriage  as  evidence,  1840 

of  oaths  of  attesting  witness  as  evidence,  1211 

CERTIFIED  COPIES,  as  evidence,  176 

of  mechanics'  lien  as  evidence,  1076 

of  records  as  evidence,  1860 

CERTIFIED  NOTICE,  of  foundation  of  corporation  as  evidence,  887 

CESTUI  QUE  TRUST,  estoppel  of,  781 

character;  evidence  of,  1870 

parol  evidence  concerning,  250 

relevancy  of,  407 

proof  of,  to  sustain  witness,  622 
to  impeach  witnesses,                                                     626,  620  et  ieq. 

of  officer,  evidence  of  as  against  sureties,  1140 

CHARTER  of  corporation,  acceptance  of,  887 

CHARTS,  as  evidence,  405, 1868 

CHATTELS,  opinion  as  to  value  of,  886 
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CHILD,  presumption  of  ioterest  as  to  custody,  97 

CHINESE,  administration  of  oath  to,  672 

CHECK,  as  gift.  994 

presumption  of  payment  by,  101 

on  *'  First  National  Bank/'  presumption  as  to  tiank  intended,  101 

refreshing  memory  by  stubs  of,  762 

as  evidence  against  carrier,  1106 

CH08E8  IN  ACTION,  gamUbment  of,  965 

CHURCH,  judicial  notice  of  organization,  29 

registers,  entries  in  as  evidence  of  death,  417 

CIRCULATING  MEDIUM.    See  Money. 

CIRCUMSTANCES,  Judicial  notice  of,  96 
parol  evidence  of,                                                                   251,  820,  821 

as  evidence  of  death.  1222 

CIRCUMSTANTIAL  EVIDENC%  chap.  XXL,  Wietseq. 

definitions,  764 

as  cumulative  evidence,  7Q& 

essentials  of,  766 

its  advantages,  767 

weight  of,  767 

logic  upon  which  it  is  based,  768 

conspiracy  in  relation  to,  769 

of  promise  to  marry,  862 

to  prove  fraud,  970 

to  prove  delivery,  800 

of  lost  or  destroyed  will,  1208 

CITIZENSHIP  of  corporations,  presumption  of,  95 

CITY.    See  also  Municipal  Corporation& 

judicial  notice  of  incorporation,  41 

of  laws  defining  limits,  16 

of  limits  of,  41 

of  locality,  41-4^ 

of  plats,  22 

CIVIL  DIVISIONS,  judicial  notice  of,  26 

CLERGYMEN,  disdosure  by  of  confessions,  1824 

CLERK,  presumption  of  authority  of,  100 

as  to  jurisdiction  to  administer  oath,  843 

admissibility  of  entries  by,  after  death,  898 

certificates  by  as  to  records,  1846 
proof  that  party  kept  none,  to  let  in  books  as  evidence^                818,  828 

of  attorney,  communications  to,  643 

compensation  of,  942 

CLIMATE,  judicial  notice  of,  20 

CLOTHING,  introduction  of  in  evidence,  652 

CLUB,  books  of,  as  evidence,  882 

COAL  OIL,  judicial  notice  of,  81 

COASTING  MATE,  opinion  as  to  competency  of,  86!^ 
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CO-CONSPIRATORS,  declaration  of,  864 

^'  C.  O.  D.,"  judicial  notice  of  meaning  of,  40 

CODICIL,  execution  of,  1206 

COINS.    See  also  Monet. 

judicial  notice  of,  41 

COLLATERAL  IMPEACHMENT  of  oflacial  return.  220 

COLLATERAL  MATTER,  conclusiveness  of  answer  as  to,  606 

impeachment  of  witness  upon,  627 

contradiction  of  witness  as  to,  682 

COLLATERAL  UNDERTAKINGS,  parol  evidence  of,  264 

COLLATERAL  WRITINGS,  secondary  proof  of,  152 

COLLECTION,  parol  evidence  of  indorsement  for,  274 

COLLECTION  DISTRICTS,  judicial  notice  of.  26 

COLLECTOR  OF  TAXES,  judicial  notice  of,  25 

COLLISIONS,  presumption  as  to  fault,  90 

as  prima  facie  evidence  of  negligence,  189,  141 

COLOR  OF  TITLE,  tax  deed  as,  928 

COMMENCEMENT  OF  ACTION,  evidence  of  matters  after,  to  effect 

recovery,  505 

COMMERCIAL  AGENCIES,  judicial  notice  of,  80 

operations  of,  88 

COMMISSION,  impeachment  of  witness  by,  618 
evidence  obtained  by,  chap.  XYII.                                            688  et  seq, 

definition  of  deposition,  682 

affidavit  distinguished  from  deposition,  684 

to  take  deposition  out  of  the  State,  under  New  York  Code,  1888 

COMMITMENT,  warrant  of  for  witness,  1827 

contents  of  warrant  of,  1865 

COMMON  CARRIERS.    See  Cassiebs. 

COMMON  LAW  in  other  states,  judicial  notice  of,  88 

presumptions  of,  64,  96,  100,  102,  108 

provisions,  as  to  best  evidence,  176 

of  the  United  States,  177 

COMMUNITY  PROPERTY,  presumption  as  to,  98 
COMPARISON  OF  HANDWRITING,                     9»7etmq.,  846,  862, 1859 

COMPASS,  judicial  notice  of  magnetic  variation,  20 

COMPLAINTS  of  suffering,  proof  of,  877,  8e0 

COMPROMISE  by  receipt,  382 
privilege  of,  as  to  propositions  for,                                 484,  485,  478,  482 

of  debt  without  seal,  1858 

COMPTROLLER  of  currency,  certificate  of  as  evidence,  986 

CONCEALMENT  as  affecting  Statute  of  Limitations,  1270 
CONCLUSIONS,  testimony  of,                                                       826,  883,  866 

CONCLUSIVE  EVIDENCE  defined,  11, 1848 

CONCLUSIVENESS  of  evidence,  1868 
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CONCLUSIVEKESS,  (con.) 

of  presnmptioDB,  fS6,  98,  1800  et  Beg- 
ot eipert  tietitimony,  85ft 
of  admissioni,  486,  477 
of  judgmento,  78t^ 
of  estoppel  aft  common  law,  706^ 

CONDITIOK8  as  to  coDclusiTeiiefls  of  Judgment,  740 

averments  of,  1101 

burden  of  proof  as  to,  188 

parol  evidenoe  to  show,  817 

yariance  as  to  proof  of,  668 

OONDUCT,  opinion  as  to  propriety  of.  862 

admissions  implied  from,  467 

CONFEDERATE  CURRENCY,  judicial  notice  of,  80,  40 

parol  eyidence  to  show  intent  as  to,  864 

CONFESSIONS,  disclosure  by  of  professional  information,  1824 

of  Judgment  to  defraud  creditors,  973 

CONFIDENCE,  burden  of  proving  fraud  of,  140 

CONFIDENTIAL  COMMUNICATIONS.    See  Psiyilsoed  Coiannra> 

CATIONS. 

to  attorney,  181,  188 

CONFIRMATORY  DECLARATIONS  of  witness,  right  to  prove,  680 

CONFISCATION,  lost  record  of,  how  proved,  173 

CONFLICT  of  laws  as  to  n^otiable  paper,  1141 

of  presumptions,  95,  96 

CONGRESS,  admissibility  of  testimony  befoie,  929 

extracts  from  journals  as  evidence,  989 

Acts  of,  judidal  notice  of,  82 

CONGRESSIONAL  DISTRICTS,  judicial  notice  of,  86 

CONSANGUINITY,  hearsay  evidence  of,  418 

CONSENT  to  alteration  of  instrument,  865 

CONSIDERATION,  statement  of,  in  contract  within  Statute  of  Frauds,    1264 

inadequacy  of,  to  indicate  fraud,  975 

presumption  as  to  in  case  of  negotiable  paper,  57, 104 

of  note,  burden  of  proof  as  to,  143 

in  case  of  written  contract,  58 

contradiction  of  by  parol  evidence,  286 
parol  proof  of  failure,                                                             274,  296,  801 

of  inadequacy,  265 

CONSISTENCY  as  affecting  weight  of  evidence,  788 

CONSPIRACIES,  chap.  XXX.  SUetmq. 

definition  of,  769,  864,  868 

to  defraud,  proof  of,  961 

boycott  as  conspiracy,  770 

in  what  unlawfulness  consists,  770 

how  proved,  773 

in  relation  to  circumstantial  evidence,  768 

relations  with  criminal  evidence,  364 
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acts  and  declarations  of  co-coospirators,  595,  770,  864 

question  for  jury  as  to,  B65 

coQclasions  reached  in  Anarchists'  case,  866 

apparent  modifications  of  general  rule,  870 

eyidence  of  speeches,  when  admissible,  871 

COKSTABLE,  judicial  notice  of,  25 

CONSTITUTION,  definition  of,  1864 

nature  of,  1854 

Judicial  notice  of  provisions  of,  81,  40 

of  sister  State,  Judicial  notice  of,  42 

CONSTITUTIONAL  LAW,  retroactive  hiws  changing  rules  of  evidence,  805 

CONSTRUCTION  of  hinguage  of  writing,  1860 

of  statutes  and  instruments,  1850 

of  descriptions  of  land,  1872 

CONSTRUCTIVE  FRAUD,  946 

CONSTRUCTIVE  POSSESSION  of  unoccupied  portion  of  land,  915 

as  evidence  of  seisin,  915- 

CONSULAR  COURTS,  judicial  notice  of  jurisdiction,  87 

CONSULS,  copies  of  record  as  evidence,  940 

CONTEMPORANEOUS  AGREEMENTS,  parol  evidence  of,  812 

CONTEMPORANEOUS  DECLARATIONS  as  part  of  m  gestCB,  890 

CONTEMPT,  by  disobedience  of  mandamus,  249 

punishment  of  witness  for.  658 

CONTINUANCE,  presumption  of,  67,  66,  85 

of  religious  belief,  presumption  of,  568 

of  ownership,  presumption  of,  1284 

admissions  in  affidavit  for,  482 

CONTRACTS.    See  also  Statute  op  FRAUDa 

of  incompetent  persons,  effect  of,  1087 

of  lunatics,  1065 

completed  by  letter,  1012 

failure  of  proof  of,  677,  679 

in  writing,  statements  as  to  when  made,  880 

presumption  of  merger  of  negotiations  in  writing,  1260 

presumption  of  validity,  95 

burden  of  showing  invalidity,  148 

parol  proof  of  illegality  or  invalidity,  295 

construction  of  as  question  for  court,  1281 

effect  of  usage  upon,  909 

for  compensation  of  experts,  348 
reformation  for  mistake,                                                             296  et  9eq. 

CONTRADICTION  of  party's  own  witness,  611,  612,  615,  626 

of  witness,  what  may  be  shown  in,  624 

CONTRIBUTORY  NEGLIGENCE,  burden  of  proof  of,  121 

CONVERSATION  by  telephone  as  evidence,  425,  1295 

CONVERSION  of  corporate  stock,  liability  for,  877 
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CONVEY AKCE,  presumption  of  from  lapse  of  time,  88 

relief  from  mistake  in,  808 

CONVETANCER,  privileged  commuoications  to,  644 

COPIES,  public  ofHcers  bound  to  give,  1854 

of  instruments  as  evidence.  194 

of  entries  as  evidence,  1850 

of  official  records  and  papers  as  evidence,  1841, 1860 

of  department  reconls  as  evidence,  99^,  988 

of  court  records  as  evidence,  106 
of  records  of  United  States  courts,  departments,  etc.,  as  evidence,      1842 

of  receipt,  when  admitted,  174 

of  paper  filed  as  evidence,  IIM 

of  laws  as  evidence,  104 

of  memoranda  to  refresh  memory,  762 

of  certificate  of  incorporation  as  evidence,  000 

of  corporate  charter  as  evidence,  000 

certified,  of  mechanics'  lien,  1077 
of  letters  as  evidence,                                                       1008, 1011, 1013 

of  book  of  foreign  corporation  as  evidence,  1840 

of  statutes  as  evidence,  944 

COPYBIGHT,  letter  as  subject  of,  1018 

CORN,  usage  to  explain  meaning  of  word.  908 

CORPORATE  OFFICERS,  burden  of  proving  authority,  140 

CORPORATIONS,  chap  XXXI.,  874  et  teg. 

estoppel  to  deny  existence,  785,  891 

legislative  recognition  of,  801 

Judicial  notice  of,  22 

charter,  judicial  notice  of,  45 

copy  of  as  evidence,  900 

evidence  of  incorporation,  887 

proof  of  by-laws,  899 

presumption  of  intent  as  to,  78 

of  compliance  with  statute  by,  894 

parol  evidence  to  contradict  record,  818 

capital  stock  as  trust  fund,  898 

proof  of  publication  in  newspaper  by,  808 

admission  by  member  of,  1825 

bound  by  acts  of  agents,  875 

as  trustees  for  stockholders,  875 

effect  of  judgment  against,  as  to  stockholders,  811 

demand  of  authority  to  transfer  stock,  875 

transfer  of  corporate  stock,  evidence  of  authority  for,  875 

evidence  of  stock  delivery  and  transfer,  874 
books  and  records  of,  as  evidence,                885,  887,  880,  898,  894  H  mq. 

stock  book  of  as  evidence,  894 

CORROBORATION  of  witnesses,  C80  a<  909. 

by  evidence  of  good  character,  1870 

CORROBORATIVE  EVIDENCE,  defined,  11,  1848 
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COUNSEL.    See  Attorneys. 

rif^hto  in  respect  to  argument,  129 

COUNSELORS.    See  Attobhbtb. 

COUNTERCLAIM,  burden  of  proof  to  establish.  189 

COUNTIES,  judicial  notice  of  time  of  creation,  20 

of  area,  80 

of  limits  and  places  within,  21 

of  county  seat,  21 

of  registers,  26 

of  sessions  of  commissioners,  26 

COUNTS  OF  PLEADING,  sufficiency  of,  1101 

COURSE  OF  BUSINESS,  presumption  of,  57 

COURSE  OF  NATURE,  judicial  notice  of,  20 

presumption  of  ordinary  course  of,  67 

COURT  HOUSE,  judicial  notice  of  location,  21 

COURT  MARTIAL,  replevin  of  property  seized  for  fine  by,  1240 

COURT  ROOM,  exclusion  of  witness  from,  666 

COURT  RULES,  evidence  of  title  as  affected  by,  1287 

COURTS,  judicial  notice  of,  16 

COVENANT,  running  with  land,  780 

in  tax  deeds,  effect  of,  1278 

COW,  opinion  as  to  value  of,  887 

CRAZT,  meaning  of  word,  1066 

CREDIBILITY  of  witnesses,  789,  792 

question  for  jury,  625 

CREDITORS,  transfer  in  fraud  of,  chap.  XXXYI.,  946  et  seq. 

of  corporation,  rights  in  capital  stock.  899 

CRIME,  conviction  of  as  affecting  competency  of  witness,  1824 

CRIMINAL  LAW,  proof  of  other  offenses,  621 

CRIMINATING  SELF,  privilege  in  respect  to,  260 

CROPS,  replevin  for,  1289 

CROSS-BILL,  for  inspection  of  record,  248 

CROSS-EXAMINATION,  of  witness,  882 

defined,  1869 
limits  of,                                                                                688,  696,  1870 

theory  of,  688 

object  of,  684 

importance  of,  684 
scope  and  range  of.  686,  1870 
discretion  of  court  as  to,                                                                687,  596 

what  may  be  asked  on,  688 

materiality  of  questions,  689 

refusal  to  answer,  690 

indulgence  of,  697 

inspection  of  memoranda  to  aid,  762 

88 
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of  experts,  849,  981 

of  party  before  master,  290 

CUMULATIVE  EVIDENCE,  defined.  U.  1848 

circumstantial  evidence  as.  765> 

CUMULATIVE  DISABILITIES,  as  affecting  Statute  of  Limitations       1271 

CUSTODIAN  OF  RECORDS,  certificate  as  evidence,  18S 

CUSTODY  of  ancient  documents,  JS8 

CUSTOM  AND  USAGE,  chap.  XXXiL,  Wletseq. 

defined,  901 

Judicial  notice  of, ,  88> 

how  proved,  902 
proof  by  parol,                                                                     276  et  teq,,  908 

sufficiency  of  proof  of,  279,  907 

lawfulness  and  effect  of,  90S 

necessity  of  pleading,  904 

question  of  law  or  fact  as  to,  908 

reasonableness  of,  906^ 

knowledge  of,  90(^ 

effect  on  contract,  906' 

as  affecting  negotiability,  1818 

to  prove  value  of  professional  services,  908 

to  explain  words,  908 

to  Justify  negligence,  1108 

as  to  transfer  of  stock,  evidence  of,  874 

CUSTOMS,  judicial  notice  of,  27,  38 

DAMAGES,  opinions  as  to,  859 

measure  of,  for  fraud  in  transfer  of  stock,  978 

in  replevin,  1286 

what  may  be  shown  in  replevin,  1240 

in  libel  cases.  1042 

recoverable  for  neglect  as  to  telegram,  1021 

DAMNUM  ABSQUE  INJURIA,  1121 

DATE,  of  document,  presumption  as  to,  57,  92,  287,  238 

of  writing,  presumption  as  to,  67,  92 

parol  evidence  of,  818 

immaterial  variance  as  to,  67^ 

of  instrument  as  question  of  fact,  1228 

as  essence  of  contract,  240 

surplusage  as  to,  680 

refreshing  memory  as  to,              .  761 

alteration  of  instrument  as  to,  854 

of  incorporation,  proof  of,  900 

wrongful  filling  in,  in  blank  paper,  1128 

DAYS,  judicial  notice  of,  19 

work,  usage  to  explain,  904 

"D.  C,"  judicial  notice  of  meaning  of,  40 

DEAF  MUTE,  presumption  as  to  mental  capacity,  1170 


iia>sx.  1395 

iDEATH,  proof  of,  chap.  LV.,  1222  et  seq. 

direct  and  InfereDtial  testimoDy,  1223 

presumptioa  of,  57,  7^ 

from  absence,  76,  101,  102,  122a 

under  New  York  (Dode,  1825 

as  to  time  of,  76,  96,  99 

hearsay  evidence  of,  415 

church  register  as  evidence  of,  1222 

burial  register  as  evidence  of,  122!^ 

hospital  register  as  evidence  of,  1222 

effect  on  Statute  of  Limitations.  1270 

effect  of  on  competency  of  witness,  1824 

DE  BENE  ESSE,  depositions,  080  et  uq, 

DECEASED  PERSONS,  use  of  memoranda  made  by,  74& 

DECEASED  WITNESS,  testimony  of,  894 

relevancy  of  testimony  of,  495 

DECEDENT,  evidence  of  declaration  of,  184» 

evidence  of  entries  by,  1859 

DECIPHERING  CHARACTERS,  by  skilled  witnesses,  1850 

DECISIONa    See  Law  Reports. 

DECLARATIONS  as  part  of  res  gesta,  885  el  eeq, 

of  injured  party  as  ree  gestc^  110!!^ 

relevancy  of,  494 

estoppel  by,  726 

of  co-conspirators,  770,  864 

of  one  defendant  as  evidence  against  another,  220 

by  deceased  person,  admissibility  of,  892 

of  decedent  as  evidence  of  pedigree,  1340 

of  persons  since  deceased  as  to  residence,  1180 

of  testator  as  evidence,  485 

of  predecessor  in  title  as  evidence,  1840 

of  assignor  to  show  usury,  47:^ 

of  counsel  as  admissions,  485 

of  agent  as  evidence,  227 

of  agent  as  to  partnership,  1158 

as  to  partnership,  115<^ 

of  partner  after  dissolution,  488 

of  husband  as  evidence,  980 

forming  part  of  transaction,  1840 

to  show  illegitimacy,  82 
evidence  of,  to  show  fraud,                                                     950,  960,  968 

DECOY  LETTERS  as  evidence,  1010 

DEDICATION,  presumption  of,  104 

presumption  of  intention,  58 

DEDIMUS.    See  also  Depositions. 

to  attesting  witness,  1201 

DEDIMUS  POTEST ATEM,  depositions  under,  981  et  eeq. 

DEEDS,  evidence  in  relation  to,  228  et  seq. 
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DEEDS,  (ron.) 

by  sheriff,  preBtimptlon  as  to,  100 

presumption  as  to  acknowledgment,  224 

as  to  time  of  deliveiy,  1290 

possession  and  record  as  evidence  of  delivery,  228 

parol  evidence  of  non-deliveiy,  225 

as  to  condition,  223 

as  to  condition  of  taking  effect,  819 

evidence  to  prove  to  be  mortgages,  224 

parol  evidence  to  sbow  mortgage  character  of,  264 

filling  blanks  in,  857 

admission  bi,                                                                              >  476 

acknowledgment  and  record  as  affecting  admissibility,  224 

as  evidence  of  boundaries  and  possession,  916 

absolute  in  form,  defeasance  for,  267 

DEFENSE,  affldaviu  of,  847 

DEFINITION,  of  acceptance,  457 

of  accounts  stated,  836 

admissions,  438 

of  affidavit,  1266 

conspiracy.  769,  864,  868 

custom  and  usage,  9Ci 

delusions.  1065 

deposition,  12M 

direct  and  cross-examination,  I860 

dormant  partnership,  1155 

evidence,  chap.  I. ,  la  seq.,  1847 

circumstantial,  704 

conclusive,  1348 

corroborative,  1313 

cumulative,  1348 

direct,  1348 

documentary,  185 

hearsay,  867. 870 

indispensable,  1348 

parol,  254 

partial,  1848 

prima  facie,  105  ^  «;.,  1348 

primary,  1S47 

satisfactory,  1348 

secondary,  154^  1348 

expert,  327 

fraud,  940 

of  garnishee,  980 

of  garnishment,  979 

hypothetical  question,  850 

inference,-  1300 

insane  delusion,  1085 

Judicial  record,  I355 

law  of  evidence,  I347 

leading  questions,  1389 
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malpractice. 

1064 

oral  examioatioDy 

1866 

pedigree, 

418 

preaumptioDi^ 

48  et  9eq. 

,1360 

probate, 

1188 

proof. 

1347 

public  and  private  statatea, 

1864 

writings. 

191 

.1864 

reasonable  donbt, 

800 

rebutting  evidence. 

602 

relevancy. 

489,  494,  601 

replevin. 

1282 

reputation, 

1248 

res  ffesta. 

876 

seal. 

1R5A 

unwritten  law. 

1866 

of  witness. 

1862 

written  laws. 

1854 

DEGRADING  LANGUAGE,  use  of  by  counsel  in  argument. 

184 

DEGREES  of  evidence, 

1847 

to  show  fraud, 

968 

of  proof  necessary. 

110 

of  relationship,  hearsay  evidence  of. 

415,  418 

of  variance,  when  fatal. 

661 

DELIVERY,  presumption  of, 

92 

proof  by  circumstantial  evidence. 

800 

variance  as  to  proof  of. 

669 

of  deed,  evidence  of, 

228 

presumed  from  possession, 

101 

presumption  as  to  time  of. 

1290 

necessity  of, 

1290 

of  goods  to  carrier,  presumption  as  to. 

102 

proof  of,  to  let  in  books  as  evidence, 

821 

DELUSIONS,  definition  of. 

1086 

DEMAND,  as  preliminary  to  secondary  evidence  of  letter. 

1009 

as  question  of  fact. 

1228 

questions  of,  in  replevin. 

1286 

by  agent  before  replevin. 

123ft 

to  set  Statute  of  Limitations  in  motion. 

1269 

and  refusal  for  discovery  of  documents, 

241 

DEMEANOR  of  witnesses  as  affecting  credibility. 

689 

DEMONSTRATIVE  EVIDENOE,  by  exhibition  of  material  o 

bjects. 

1860 

DEPARTMENT  RECORDS  and  papers,  copies  of  as  evidence, 

t 

986 

DEPOSIT  of  money  in  court;  to  whom  delivered. 

1876 

as  gift. 

992 

DEPOSrilONS,  chap.  XVIL, 

682  et  seq. 

legal  aspects  of  subject, 
definition  of. 

682 
682 

1898  na>£Z. 

DEPOSITION,  (con.) 

difltingutehed  from  affldaTit»  084 

procedure  as  to  taking,  685  ei  teq. 

when  may  be  taken,  608 


notice  to  take, 

effect  of  illegal  eridence  in,  693 

right  of  notary  public  to  take, 


statutory  regulations. 

607 

use  as  evidence,                                                 687  et  mq., 

696  Iff  «07. 1361 

objections  to, 

691 

motion  to  suppress. 

694  el  #09.,  702 

on  trial  of  bastardy. 

83 

impeachment  of  witnesses  by. 

618 

to  attesting  witness  to  will, 

1201 

as  to  contents  of  books  of  foreign  corporation. 

898 

under  dedimut  paUttatem  and  in  perpetuam. 

maeeq. 

4e  bene  6986, 

99det8eq. 

Provisions  of  the  California  Code,  chapter  ill., 

definition. 

1866 

how  taken. 

1866 

when  used. 

1867 

of  witness  out  of  State, 

1867 

of  witness  in  State, 

1867 

manner  of  taking  out  of  the  State, 

1367 

interrogatories, 

1867 

authorities  and  duties  of  commissioner, 

1368 

postponement  of  trial  for  non-return  of  commission, 

1368 

by  whom  used, 

1368 

manner  of  taking  in  the  State, 

1368 

when  excluded. 

1368 

once  taken  may  be  read  at  any  time. 

1368 

taken  in  the  State  to  be  used  in  an  other  State, 

itm 

how  to  procure  a  witness  upon  commission. 

1369 

how  if  no  commission. 

1369 

how  taken. 

1369 

of  prisoner, 

1365 

to  perpetuate  testimony. 

1373 

Provisions  of  the  New  York  Code,  chap.  IX.  art  1. 

taken  and  to  be  used  within  the  State, 

1329  et  aeq. 

of  party, 

1830 

of  witness  not  a  party, 

1330 

application;  contents  of  affidavit, 

1880 

order  for. 

1880 

punishment  for  disobeying  order. 

1331 

service  of  order, 

1831 

when,  where  and  how  taken. 

1881 

of  prisoner. 

1881 

by  consent. 

1831 

manner  of  taking  and  returning. 

1831 

when  to  be  read  in  evidence. 

1382 

proof  of  witness's  inability  to  attend. 

1332 

effect  of. 

1882 
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orlgfnsl  affidavits  as  eridenoe,  1382 

to  be  used  on  motion,  1882 

where  witness  may  be  compelled  to  attend,  1882 

taken  without  the  State  for  use  within  the  State,  1832 

when  commission  to  issue,  1888 

how  and  upon  what  terms  granted,  1888 

order  made  by  judge,  1884 

interrogatories,  how  settled,  1884 

interrogatories  to  be  annexed;  directions  for  return,  1884 

commission  to  examine  upon  oral  questions,  1884 

when  open  commission  may  issue  or  deposition  be  taken,  1884 

rule  as  to  infants,  foreign  countries,  etc.,  1884 

notice  of  examination  upon  oral  questions,  1884 

open  commission,  1884 

order  directing  depositions  to  be  taken,  1885 

before  whom  depositions  may  be  taken,  notice,  1886 

how  depositions  taken,  1885 
eom  mission  or  order  to  take  depositions  how  executed  and  returned,    1885 

certificate  of  execution,  1886 

return  by  agent,  1886 

if  agent  is  sick  or  dead,  1886 

filing  deposition  return,  1886 

commission,  etc.,  by  consent,  1886 

when  return  to  be  kept,  inspection  l)y  parties,  1886 

when  depositon  may  be  suppressed,  1887 

deposition,  etc,  as  evidence,  1887 

interrogatories  and  depositions  in  foreign  language,  1887 

letters  rogatory,  1887 
depositions  taken  within  the  State  for  use  without  the  State,      1887  et  seq, 

in  what  cases,  1888 

subpoena  to  witness,  1838 

contents  of,  1888 

when  no  commission  is  issued,  1888 

issue  by  Justice  of  the  peace,  1888 

taking  and  return  of,  1888 

penalty  for  not  appearing,  1888 

DEPUTY,  receipt  of,  as  evidence  against  sureties,  1147 

judicial  notice  of,  25 

DEPUTY  COMPTROLLER,  judicial  notice  of,  45 

DESCRIPTION,  parol  evidence  to  aid,  816 

of  land,  rules  for  construction,  1872 

DESERTION  of  husband  or  wife,  presumption  as  to  willfulness,  101 

DESTROYED  INSTRUMENTS,  proof  of,  178 

DEVIATION  as  question  of  fact,  1228 

DEVISEES,  effect  on,  of  judgment  against  heir,  216 

DIARY  to  refresh  memoiy,  752 

DICEIBRING  transactions,  memoranda  as  evidence  of,  820 

DICTIONARIES,  judicial  notice  of  matters  in,  40 

to  show  meaning  of  word,  904 
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DILIGENCE  to  obtain  best  evidence.  158. 160.  168,  178, 175 

as  question  of  mixed  law  or  fact»  1220 

DIRECT  EVIDENCE  defined,  5»  10.  797, 184S 

necessity  of  in  breach  of  promise  case»  861 

DIRECT  EXAMINATION  defined,  1860 

of  witnesses,  670  et  $eg, 

DIRECTING  VERDICT,  when  proper,  600 

right  of,  120,  670 

DIRECTORS,  presumption  as  to  being  rightfully  in  session,  804 

of  corporation,  duty  of,  808 

DISABILITIES  as  affecting  Statute  of  Limitations.  1260  et  9eg. 

DISAPPEARANCE  as  eridence  of  death,  1228 

DISCLOSURES  as  evidence  in  criminal  cases,  020 

DISCOUNT,  usury  in,  1804 

DISCOVERY  and  inspection  of  documenU,  240  et  $eq, 

demand  and  refusal,  241 

equity  procedure,  241 

appeal  from  order,  243 

matter  of  statutory  law.  243 

vacating  order  for.  248 

proceedings  upon  return  of  order,  243 

rule  in  federal  courts.  244 

effect  of  pendency  of  bill  for  discovery,  245 

motion  at  trial  too  late.  245 

of  books  of  account,  248 

of  ^records,  etc..  of  municipal  corporations,  240 

privilege  to  prevent,  250 

of  papers  by  attorney,  661 

relation  of  physical  examination  to,  1066 

DISCREDITING  party's  own  witness.  611,  613,  615,  616,  622.  635 

opinions  of  experts,  863 

DISCRETION  of  the  court  as  to  cross-examination,  687,  505 

as  to  leading  questions,  607 

as  to  admitting  depositions,  081 

as  to  answer  of  garnishee,  088 

DISOBEDIENCE  of  witness;  how  punished,  1865 

DISTANCE,  judicial  notice  of.  47 

between  cities,  20 

at  which  light  could  be  seen,  opinion  as  to,  860 

within  which  train  can  be  stopped,  861 

DISTRESS,  proof  of  expressions  of,  877 

DISTRICT  ATTORNEYS,  compensation  of,  043 

DISTRICT  OF  COLUMBIA,  deposition  in,  088 

DISQUALIFICATION  of  witness,  removal  of,  8W^ 

DISQUALIFIED  WITNESS,  testimony  of.  804 

DIVORCE,  burden  of  proof  in,  125 
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suflScieocy  of  testimony  and  admissions  of  parties^  803, 187S 

effect  of,  20e 

DOCKET  of  justice  of  foreign  State,  1848 

transcript  as  evidence,  1848 

DOCUMENT,  presumption  as  to  date  of,  92 

DOCUMENTARY  EVIDENCE,  chap.  VIL  188  et  ieq, 

definitions,  185  et  seq, 

public  documents^  18$ 

records,  186 

examined  copy,  188 

certificate  of  custodian,  188 

oflldal  documents,  190 
court  records,  bow  proved,                                                           192,  196 

of9cial  records,  198 

papers  filed  with  town  clerk,  194 

proof  by  copy,  194 

provisions  for  federal  courts,  195 

public  laws  of  State,  195 

journals  of  Legislature,  195 

laws  of  sister  State,  195 

exemplification  by  Secretary  of  State,  196 

reports  of  decisions,  196 

certified  copy  of  records,  196 

municipal  records  and  ordinance,  19C 

judicial  records,  197 

recitals  of  public  documents,  198 

judgment  of  sister  State,  200 

recitals  in  judgment  as  evidence,  206 

conclusiveness  of  judgments,  210 
official  returns  as  evidence,                                                         217  et  seg. 

impotency  of  returns,  220 

amendment  of  returns,  222 

evidence  of  deeds,  228 

possession  and  record  as  evidence  of  delivery,  228 

acknowledgment  and  record,  224 

parol  evidence  as  to  delivery,  225 

pleadings  in  relation  to  evidence,  226 

of  one  defendant  as  evidence,  226 

receipts,  effect  and  conclusiveness  of,  281 

newspapers  in  evidence,  288 

exemplifications  as  evidence,  285 

private  statute  and  preambles  as  evidence,  286 

date  of  documents,  287 

duplicate  documents,  240 

discovery  and  inspection  of  documents,  240 

demand  and  refusal,  241 

equity  procedure,  in  respect  to,  241 

as  matter  of  statutory  law,  242 

discovery  as  to  books  of  account,  248 

of  books  of  municipality,  249 
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DOCUMENTARY  EVIDENCB,  (con.) 

evidence  for  Interpretation  of  documents,  S50 
admiflsibility  of  writings  under  California  Code,                      1854  et  §eg. 

deflnitiona  of  writings,  18(^ 

public  and  priyate  writings,  1S54 

kinds  of  public  writings,  1864 

right  to  Inspect  public  writings,  1354 
provisions  of  New  York  Code,                                                  18d9  et  9eq. 

as  substitute  for  oral  testimony,  vii^ 

official  certificates,  1389 

certificate  on  file,  1889 

notary's  certificate,  1889 

notaiy's  protest  and  memorandam,  1839 

proof  of  presentment,  etc.,  of  foreign  bills,  1340 

affidavit  of  printer,  etc.,  1840 

affidavit  of  service  of  notice,  1840 

marriage  certificate,  1340 

book  of  foreign  corporation,  1340 

copy  of  book  of  foreign  corporation  and  verification  thereof.  1340 
proof  of  document  in  the  State,                                               1341  et  seq. 

of  statutes,  1341 

copies  of  records  and  paper  In  certain  offices,  1841 

copies  of  papers  filed  with  town  clerk,  1841 

conveyance,  when  ack^iowledged,  or  record,  or  transcript,  1341 

rebuttal  of  such  evidence,  1341 

what  instruments  may  be  acknowledged,  1841 

justice's  docket  and  transcript  as  evidence  before  him,  1341 

transcript  from  Justice's  docket,  1342 

other  proof  of  proceedings  before  justice,  1342 

ordinance,  etc.,  of  cities,  villages,  etc.,  1343 
proof  of  document  in  court  or  public  office  of  the  United  States, 

or  outside  the  State,  1342  et  9eq. 

printed  copies  of  laws  of  another  State,  1342 

copies  of  records  of  the  United  States  courts,  1342 

of  documents  filed  In  departments  of  the  United  States,  1342 

record  of  bill  of  sale,  etc,  of  vessels,  1343 

conveyance  of  land  without  the  State,  1842 

exemplification  of  record  of  conveyance  without  the  State,  1343 

transcript  of  docket,  etc.,  of  justice  of  adjoining  State,  1343 

how  authenticated,  1343 

other  proof,  1848 

copies  of  records  of  foreign  courts,  1343 

effect  of  foreign  record,  1344 

documents  from  foreign  countries,   '  1844 

DOGS,  right  of  owner  to  trial  by  jury  as  to  liability  for  sheep  killed,  809 

DOLLAR,  judicial  notice  of.  89 

DOMICIL,  presumption  of  continuance  of,  ^f  95 

Evidence  of,  HW 

DORMANT  PARTNERSHIP,  what  is.  1155 

DRAWEE.    See  Acceptance;  Negotiable  Paper. 
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DRUNKENNESS,  proof  of  habit  of»  498 

to  impeach  witoess,  6^ 

DUE  COURSE  OF  LAW,  as  question  of  mixed  law  and  fact.  1229 

DUMB  WITNESS,  report  of  testimony  of,  899 

DUPLICATE  DOCUMENTS,  as  evidence,  240 

presumption  as  to  destruction  of,  240 

DURESS,  admission  made  under,  485 

DUTY,  presumption  of  performance,  57 

by  guardian,  108 

DYING  DECLARATION,  admissibility  of,  485 

proof  of,  410 

DYING  WITHOUT  LAWFUL  ISSUE,  meaning  of,  1192 

EARTH,  usage  to  explain,  905 

EDUCATION,  to  qualify  expert,  859 

EFFECT,  of  evidence.  1870  et  uq. 

of  refusal  to  produce,  170 

EJECTMENT,  chap.  XXXUI.,  918  et  seq. 

regulated  by  statute,  918 

evidence  as  to  incorporeal  hereditament,  918 

reliance  of  plaintiff  upon  his  own  title,  918 

proof  of  government  patent,  914 

Bheriff*s  deed  as  evidence  of  title,  914 

proof  allowed  to  defendant,  914 

provisions  as  to  public  lands,  914 

ELECTIONS,  Judicial  notice  of,  27 

of  day  of,  19,  20 

of  result,  21 

ELECTRICITY,  Judicial  notice  of  danger  from,  45 

liability  of  electric  railway  for  disturbances  of  telephone,  1298 

EMINENT  DOMAIN,  burden  of  proof  in,  188,  142 

ENCYCLOPAEDIAS,  Judicial  notice  of  matters  in,  40 

ENFORCEMENT  of  corrected  agreement,  804 

ENGAGED  PERSONS,  presumption  as  to  undue  influence,  1092 

ENGRAVINGS  on  rings  as  evidence,  495 

ENTRIES  by  deceased  person,  admissibility  of,  302,  422,  1859 

in  course  of  business  by  deceased  person  as  evidence,  898 

in  family  bibles  as  evidence,  495 
as  evidence  of  pedigree,                                                             416,  417 

of  death,  1228 

in  church  registers  as  evidence  of  death,  417 

by  officers  as  evidence,  1858 

in  official  books  as  evidence,  1857 

of  voted  in  minutes  of  corporation  as  evidence,    .  894 

of  balances  as  evidence,  1146 

to  refresh  memory,  752 
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EXPKRT  AND  OPINION  TESTIMONY,  (cod.) 

definition  of  expert,  8S7 
qualification  of  expert^  S28,  844,  851,  S5» 
weiglit  of  opinioDB,                                                                   828,  796,  790 

oomparative  value  of,  79(V 

coDcluffiveneas  of,  855^ 

discrediting,  852 

subscribing  witnesfiea  as  experts,  8^ 

opinions  of  non-professional  witneaet,  848,  850 

cross-examination  of  experts,  849 

speculative  qaestions,  85(V 
hypothetical  questions,                                                           849,  860,  358 

upon  hypothetical  statement,  881-388 

form  of  question  and  testimony,  858 

stating  basis  of  conclusion,  858> 

refreshing  memory,  745 
on  values,                                                                       885,  861,  888, 1807 

of  real  estate,  885^ 

of  stone  quarry,  862 

of  animals,  836^ 

of  goods,  opinions  of  merchants  as  to,  854 

of  vessel,  860 

of  services,  867 

of  attorney,  860 

as  to  market  value  of  article,  860 

form  of  testimony  as  to  damages,  859 

as  to  need  of  repairs,  862 

as  to  care  and  skill,  863 

as  to  safety  of  rule  for  railroad  employes,  861 

as  to  proper  measures  to  prevent  stranding^  863 

as  to  prudence  and  good  seamanship,  350 

as  to  usage  of  navigation,                        •  860 

as  to  distance  light  could  be  seen,  860 

as  to  speed  of  moving  train,  860 

as  to  distance  vrithin  which  train  can  be  stopped,  861 

as  to  how  long  bridge  stringers  will  last,  864 

as  to  result  of  examination  of  accounts,  864 

as  to  business  of  railroading,  864 

on  questions  relating  to  arts  and  sciences,  330 
as  to  signature  and  handwriting,                                            882,  887,  362 

evidence  of  to  decipher  characters,  1350 

comparison  of  photographic  copies  by  experts,  1164 

as  to  mental  capacity,  349- 

as  to  mental  condition,  863,  364 
as  to  sanity,                                                                     855.  356,  359,  363 

as  to  pain  and  suffering,  857 

as  to  propriety  of  conduct,  862 

as  to  competency  of  employ^,  362 

as  to  meaning  of  slanderous  words,  860,  868- 

as  to  partnership,  1154 

as  to  effect  of  intoxicants  in  causing  suicide,  861 

compensation  of  experts,  841 
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EXPLANATION,  of  receipts,  283 

of  UDiDtelligible  writing  by  parol  evidence^  *  817 

of  relevant  facts,  620 

of  new  facts  on  re-examination,  603 

EX  POST  FACTO  LAWS,  publication  of,  805 

EXPRESSIONS  OF  PAIN,  suflfering,  etc.,  877 

"  EXTREME  OASES  are  tbe  quicksands  of  the  law,"  684 

EXTRINSIC  EVIDENCE.    See  Parol  Evidkncb. 

EYES,  color  of,  as  eyidence  of  paternity,  82 

FACTOR,  account  of  sales  by,  as  evidence,  817 

FACTS,  presumption  of,  62 

FACTUM  UNIU8  ALTERI  NOCERE  NON  DEBET.  606 

FAILURE  OF  PROOF,  distinguished  for  variance,  671 

FAILURE  TO  SPEAK,  estoppel  by,  718 

FAIR  DEALING,  presampUon  of,  96 

FAIRNESS,  presumption  of,  67 

of  prices,  proof  of,  to  let  in  account  books,  820 

FALLS  OF  RIVER,  judicial  notice  of,  42 

FALSA  DEMONSTRATIO  NON  NOCET  676,  680,  681 

FALSUS  IN  UNO.  FALSUS  IN  OMNIBUS,  792 

FAMILY  BOOKS,  entries  in  as  evidence,  495 

history,  hearsay  evidence  of.  415 

portraits  as  evidence,  495 

FARMER,  opinions  as  to  real  estate.  868 

FATHER,  presumption  as  to  proper  custody  of  child,  97 

FEDERAL  COURTS.    See  United  States  Courts. 

FEES  of  witness  in  District  of  Columbia.  984 

FEIGNED  ACCOMPLICE,  necessity  of  corroboration,  792 

FIELD-NOTES,  refreshing  memory  by,                            ,  748 

FINE,  replevin  of  property  seized  for,  j  1240 

FIRE,  opinions  as  to  liability  for,  854 

FITNESS,  Implied  warranty  of,  1817 

FIXTURES,  replevin  for,  1239 

FOOTINGS,  from  inventory  book  as  evidence,  818 

FORCIBLE  ENTRY  and  detainer,  faUure  of  proof  of,  677 

FOREIGN  CORPORATIONS,  judicial  notice  of,  28 

presumption  of  compliance  with  statute,  894 

FOREIGN  EXEMPLIFICATION  as  evidence,  1190 

FOREIGN  LANGUAGES,  interrogatories  and  deposition  in,  1887 

FOREIGN  LAWS,  Judicial  notice  of,  86,  64 

presumption  as  to.  65 

mode  of  authenticating,  65 

presumption  as  to  common  law,  65 
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FOREIGN  RECORDS,  copies  of  as  evidence.  944 

FORFEITURE,  presumption  sgainst»  97 

psiol  eTldenoe  to  establish.  280 

not  fayored  in  law,  281 

proTisioD  by  equity,  281 

bjr  witness  for  disobedience,  1965 

custom  of  re-entiy  for,  906 

FORGERY,  sufficiency  of  proof  of,  808 

by  deed,  estoppel  against  showing,  996 

FORMER  ADJUDICATION.    See  Ribs  Adjudicata. 

FORMER  GOVERNMENTS,  Judicial  notice  of  kws  of,  81.  87,  43 

FORMER  OWNER,  admissions  of,  489,  466,  486,  471 

FORMER  WILL,  as  eridenoe,  1190 

FORMER  WITNESS,  testimony  of,  894 

FOUNDATION,  for  secondary  evidence.  153, 172 

for  impeachment  testimony,  623 

FRAUD,  deilned  and  flluslrated,  946 

oonstructlTe  frauds,  948 

intent,  951 

distinction  between  fraud  in  law  and  in  fact,  952 

by  representations  as  to  credit  of  third  person  to  be  in  writing,  1863 

as  an  element  of  estoppel*  714,  722 

trust  establiabed  by,  968 

conspiracy  to  defraud,  961 

equity  jurisdiction,  962 

law  and  equity  rules  of  proof,  972 
presumption  as  to,                                                            .        73>  198,  959 

burden  of  pro<rf  as  to,  142,  954 

as  affecting  burden  of  proof  in  case  of  negotiable  paper,  123 

parol  evidence  of,  259,  292 

in  signature,  parol  evidence  to  show,  817 

privileged  oommunicatious  as  to,  650 

declarations  of  parties  as  evidence,  950,  960 

liberality  in  admission  of  evidence,  958 

evidence  of  good  character  of  person  charged  with,  1248 

variance  as  to  proof  of,  668,  671 

sufficiency  of  evidence  to  set  aside  deed,  949,  953, 962 

amount  of  evidence  to  prove,  800,  801,  953 

effect  to  let  in  secondary  evidence,  178 

as  affecting  Statute  of  limitations*  1267 

as  defense  against  judgment,  217 

effect  of,  upon  receipts,  232 

on  contracts,  398 

on  negotiable  paper,  1129,  1187 

FRAUDULENT  TRANSFERS,  chap.  XXXVI.,  946  ti  mq. 

indications  of,  955 

FREEDOM,  hearsay  evidence  of,  417 

FREE  MASONS,  judicial  notice  of,  83 
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7BBIGHT,  jadidal  notice  of  negligence  concerning,  44 

usage  to  explain,  904 

FREMONT,  judicial  notice  of  public  career  of,  29 

PRIGHT  of  other  hones,  proof  of^  608 

FUTURE,  presumptions  as  to,  69 

GAMBLING,  habit  of,  when  drank,  497 
evidence  as  to  note  given  for  debts  incurred  while,   "               1128,  1142 

GARNISHEE,  defined,  980 
GARNISHMENT,  chap.  XXXVH.                                                     979  et  aeq. 

definition  of,  979 

what  liable  to  garnishinent,  985 

collateral  to  attachment,  980 

definition  of  garnishee,  980 

of  negotiable  debt,  880 

rules  governing  process,  983 

shifting  burden  of  proof,  981 

return,  931 

privilege  of  garnishee  as  to  answers,  988 

answer  as  evidence,  984 

GENERAL  DENIAL  in  replevin,  evidence  under,  816 

GEOGRAPHICAL  FACTS,  Judicial  notice  of,  20,  80,  47 

GIFT  to  wife,  989 
from  husband  to  wife,                                                                 990  et  aeq. 

deposit  of  money  as,  992 

"  GIFT  ENTERPRISE,"  judicial  notice  of  meaning  of,  89 

GIN,  judicial  notice  of  inflammability.  81 

GOLD,  judicial  notice  of  use  in  business,  88 

GOOD  FAITH.    See  also  Fbaud. 

presumption  of,  95 

burden  of  proving  in  purchase  of  note,  142 

GOODS,  opinion  as  to  value  of,  886 

GOSSIP,  evidence  of,  in  libel  cases,  1044 

GOVERNMENT  MAPS,  judicial  value  of,  48 

GOVERNMENT  PATENT  as  tide  in  ejectment,  917 

GOVERNOR,  judicial  notice  of  accessioaof,  27 

GRAND-CHILDREN,  shares  of,  under  wUl,  1198 

GRANTS,  exempUcations  of,  as  evidence,  285 

of  public  lands,  judicial  notice  of,  82 

GREAT  SEAL  of  State  as  evidence,  285 

GROANS,  proof  of,  877 

GUARANTY  distinguished  from  warranty,  1811 

presumption  of  connection  with  other  contract,  288 

parol  evidence  of  circumstances,  820 

to  show  indorser's  intent  to  be  guarantor,  278 

89 
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GUARDIAN,  presompdoo  as  to  performance  of  datj,  10$ 

burden  of  proving  fairness  as  to  settlement  with  ward»  142 

Statute  of  Limitations  in  favor  of,  1309 

QUILT,  burden  of  proving,  80 


HABEAS  CORPUS  to  release  witness,  656* 

HABIT,  evidence  of,  902 

of  gambling  when  drunk,  evidence  of,  497 

of  officer,  evidence  of  as  against  sureties,  1149 

HAKD WRITING,  evidence  of,  887,  846,  ISSI^ 

by  comparison,  862,  1850, 

comparison  by  Juxtaposition,  837  ei  seq, 

opinions  concerning,  882,  862 

receipt  of  letters  as  qualification  for  opinion  as  to,  1015 

weight  of  expert  evidence  as  to,  799 

HARD  PAN,  usage  to  explain,  90& 

HEALTH,  proof  as  to,  in  insurance  cases,  lOOO 

HEARSAY  EVIDENCE,  chap.  X.  WSetteq. 
definitions  of,  867,  870 
when  language  of  others  is  not  hearsay,  871 
importance  of,  867 
weakness  of,  86S> 
limitations  upon  rule,  868 
exceptions  to  rule.  873  et  seq. 
cardinal  principles  of  exclusion,  869 
reasons  for  rejection  of,  870 
as  part  of  rei  gesta,  869 
doctrine 'of  res  gesta,                                                         875,  884  et  eeq. 
definitionslof  ret  geetm,  875' 
equity  rules,  876 
summary  of  conclusions,  884 
contemporaneous  declarations,  89(V 
declarations  or  entries  in  the  course  of  business  by  parties  since  de- 
ceased, 892 
testimony  of  witness  since  deceased,  absent  or  disqualified,  894 
effect  of  fraud,  898 
of  dying  declarations,  410  ei  ieq, 
of  matters  of  pedigree,  413  et  eeg. 
on  question  of  legitimacy,  88 
expressions  of  pain,  suffering,  etc.,  877 
statements  as  to  symptons  of  sick  person.  889 
as  evidence  of  death,  1228 
of  declarations  against  interest,  421 
in  disparagement  of  title,  428 
of  telephonic  communications,  425 
in  action  on  contract.  419 
statements  as  to  written  contracts,  880 
proof  of  ancient  documents,  402 


INDSZ«  1411 

as  to  ancient  boundaries,  407 

as  to  ancient  facts  of  public  interest,  409 

HJfilR,  effect  on,  of  Judgment  against  ancestor,  executor,  etc,  216 

HISTORICAL  WORKS  as  evidence,  185& 

HISTORY,  judicial  notice  of,  28,  85 

HOMESTEAD  PROCEEDINGS,  presumption  of  regularity,  102 

HONESTY,  presumption  as  to,  96 

HOSTILITY  of  witnesses,  right  to  show,  614 

HUMAN  BODY,  judicial  notice  of  height,  4& 

HUMILIATION,  proof  of  in  breach  of  promise  case,  660 

HUSBAND  AND  WIFE.  chap.  XXXVUL  987  et  9eq, 

lawfulness  of  marriage,  997 

evidence  and  presumptions  of  marriage,  998 

husband  as  trustee  for  wife,  989 

gifts  or  loans  between,  989  et  teq, 

competency  of  as  witness,  1824 

declarations  by  husband,  989 

exclusion  of  evidence  of,  from  public  policy,  987 

admissions  by  or  to,  452 

HYPOTHESIS,  relevancy  of  facts  to  prove,  502 

HYPOTHETICAL  QUESTION,  definition  of,  850 

when  opinion  may  be  given  on,  885,  850,  856,  858,  861-863 


ICE  CREAM  FREEZER,  judidal  notice  of,  80 

IDENTITY,  presumption  of,  57,  88 

of  prosecuting  attorney  and  judge,  judicial  notice  of,  26 

parol  evidence  of,  318 
proof  of  by  photographs,                                                           1166  ei  teq, 

of  person  using  telepone,  proof  of,  1296 

of  books  of  corporation,  proof  of,  895 

as  test  of  former  Judgment,  740 

IDIOCY.    See  Mental  Ikcapacitt. 

IGNORANCE.    See  Enowdedgk. 

ignorantia  legis  neminem  exeusai,  91 

ILLEGALITY,  proof  of,  as  to  note,  1124 

of  association  as  question  of  mixed  law  or  fact,  1229 

of  ooBtract,  parol  proof  concerning,  295 

ILLEGITIMACY.    See  Lbgitimact. 

ILLICIT  CONNECTION,  presumption  of  continuance  of,  lOO 

ILLICIT  TRADE  as  question  of  fact,  1228 

ILLITERATE  PERSON,  jurat  to  affidavit  by,  843 

IMBECILITY.    See  Mbhtal  Incafacitt. 

IMMOYABLE  ARTICLES,  secondary  evidence  of,  165 

IMMUNITY  FROM  ARREST  of  witness,  654 
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IMPEACHMENT  of  official  retarns,  220 
of  witness;  how  conducted,                                                          013, 1870 

of  witness;  examination  as  to,  1249 

number  of  witnesses  for,  027 

of  witnesses,  showing  hostility,  014 
of  party's  own  witness.                                      Oil,  012, 015,  010, 022,  020 

witness  as  to  tax  title,  1284 

IMPLIED  WARRANTY,  1811.  1814, 1817 

IMPOSED  DUTIES,  negligence  of,  1117 

IMPOTENCT,  presumpdon  and  proof  of,  85 

INADEQUACY  OF  CONSIDERATION,  parol  evidence  of,  205 

INCIDENTS  OF  TITLE,  evidence  of,  1285 

INCONSISTENT  STATEMENTS  of  witness,  right  to  show.  010 

INCORPORATION,  evidence  of.  887 

INCUMBRANCER,  plea  of  usury  by,  1809 

INDECENCY,  evidence  excluded  for.  511 

INDIAN,  Judicial  notice  of  occupancy  by,    .  44 

reservation.  Judical  notice  of,  81 

INDIGENT  DEFENDANTS,  witnesses  in  behalf  of,  085 

INDIRECT  EVIDENCE,  defined,  10,  1848. 1800 

classifications  of,  1800 

INDISPENSABLE  EVIDENCE  defined,  11,  1848,  1802 

INDORSEMENT,  on  official  bond,  Judicial  notice  of,  20 

presumption  as  to  time  of,  *    57 

and  delivery  of  note,  burden  of  proof  as  to,  148 
parol  evidence  to  show  character  of,                                   271,  1180,  1137 

to  show  circumstances,  817 

admission  of,  by  acceptance,  400 

INDUSTRIAL  ARTS,  Judicial  notice  of,  80 

INEVITABLE  DANGERS,  usage  to  explain.  904 

INFANCY,  burden  of  proving,  142 

effect  of,  on  Statute  of  Limitations,  120U 

INFERENCE  defined,  1800 

from  inferences,  58 

of  promise  to  marry,  802 

INFLAMMABLE  LIQUIDS.  Judicial  notice  of,  81 

INFORMATION,  affidavit  upon,  840 

INHABITANT,  usage  to  explain,  904 

INITIALS  as  signature  to  contract,  1205 

Judicial  notice  of  meaning  of,  40 

INJUNCTION,  against  improper  use  of  letter,  1018 

INJURY,  proof  of,  in  insurance  cases,  1000 

INNOCENCE,  presumption  of,  50,  89,  101,  104 

INNOCENT  HOLDERS.    See  Negotiable  Papeb. 

INNOCENT  PURCHASERS,  preference  between,  880 
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m  PARI  DELICTO,  1804 

IN  PERPETUAM,  depositions,  ©81  et  teg. 

INQUISITION,  as  evidence,  1084 

INSANE  DELUSION,  definition  of,  1085 

INSANE  PERSONS,  use  of  memoranda  made  by,  749 
INSANITY.    See  Mental  Ikoapaoity. 

presumptions  of  continuance  of,  95,  100 

burden  of  proving,  142 
opinions  of  witnesses  as  to,                                      848,  849,  855,  856,  859 

competency  of  expert  on.  863 

reading  definition  of,  from  scientific  works,  1255 

amount  of  proof  to  establish,  800 

INSCRIPTIONS,  on  tombstones,  evidence  of,  419,  482 

as  evidence  of  death,  1228 

in  public  places  as  evidence,  495 

INSOLVENCY,  presumption  as  to  continuance  of,  68 

return  of  nulla  bona  as  evidence  of,  220 

as  evidence  of  fraud  in  purchase,  957 

INSPECTION.    See  Discovebt. 

of  memoranda,  757^  782 

of  public  writings,  right  of,  I854 

of  writing  shown  to  witness,  1870 

of  person  by  surgical  experts,  right  to,  1066 

.  of  building,  power  to  order,  III4 

INSTIGATION,  as  question  of  fact,  1228 

INSTRUCTIONS,  on  evidence,  weight  of,  795 

relevancy  to  facts,  79^^ 

refusal  of,  798 

INSTRUMENTALITIES  OP  EVIDENCE,  chap.  XHL,  4,  525  ei  ieq. 

competency  of  witness,  526  et  seg. 

INSURANCE,  chap.  XXXIX.,  1000  et  seq. 

proof  that  insurer  is  foreign  corporation,  900 

proof  of  execution  of  policies,  1005 

secondary  evidence  of  application,  1000 

statement  as  to  use  of  intoxicating  liquors,  1001 

review  of  authorities,  IOO& 

extent  of  injury  to  be  proved,  lOOO 

previous  condition  of  health,  1000 

limitation  of  actions  for,  1267 

commissioner,  books  in  office  of,  as  evidence,  900 

INSURRECTION,  Judicial  notice  of  condition  of,  29 

INTEGRITY  of  account  books,  how  shown,  829 

INTENTION,  as  governing  will,  1198 

to  destroy  will,  II95 

as  to  delivery  of  deed,  224 

fraudulent,  as  to  creditors,  951 

to  take  usury,  testimony  as  to,  1808 
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INTENTION,  (con.) 

as  to  warraDtj,  1813 

as  question  of  fact,  1331 
presamption  of,                                                                      65,  56,  71,  73 

to  dedicate,  presumption  of,  58 
parol  proof  of,                                                                        804  et  »eq.,  318 

of  parties  as  to  indorsement,  parol  evidence  of,  1181 

eyidenoe  of  usage  to  show,  278 

INTERCOURSE,  with  other  men  as  evidence  on  question  of  legitimacy,       83 

INTEREST,  alteration  of  instrument  by  addition  of,  854 

payment  by  former  partner  to  revive  debt,  484 

waiver  of  by  receipt,  In  full,  382 
effect  of,  on  competency  of  witness,                                            938,  19Z3 

presumption  of,  108 

parol  evidence  to  change,  831 

declarations  against,  431 

admissions  against,  478 

INTEREST  REIPUBUCiE  ut  9it  flnis  HHum,  783,  734 

INTERPRETATION  of  documents,  250 
of  contract  by  custom  or  contract,                                              901  et  seq, 

INTERPRETER,  to  be  sworn,  1358 

oath  to,  1353 

of  Italian  language,  1853 

privil^e  as  to  communications  to.  643 

INTOXICATING  LIQUORS,  judicial  notice  of,  28 

opinion  as  to  cause  of  suicide,  861 

statements  as  to  use  of,  in  insurance  cases,  1001 

INTOXICATION.    See  Mental  iNCAPAaiT. 

to  invalidate  contract,  1388 

INTRODUCTION  of  relevant  facts,  620 

INVENTORY  BOOK,  foothigs  from,  as  evidence,  818 

ISSUE,  hearsay  evidence  of,  415 

JEWS,  administration  of  oath  to,  560 

JOINT  RESOLUTION.  Judicial  notice  of,  84 

JOINT  TENANT.    See  Tbnakt  m  Comhos. 

JOURNAL,  admissibility  of,  as  evidence.  834 

of  Congress,  extracts  from,  as  evidence,  089 

of  Legislature,  Judicial  notice  of,  35 

as  evidence,  195 

JUDGE,  as  a  witness,  1358 

issue  of  subpoena  by,  1837 

Judicial  notice  of,  43 

of  sister  State,  Judicial  notice  of,  43 

JUDGMENT.    See  Rbs  Adjodicata. 

confession  of,  to  defraud  creditors,  978 
effect  of,                                                                                     1365  et  uq. 
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foreign,  effect  of,  1856 

Jurisdiction  to  sustain,  1856 

fraud  and  lack  of  Jurisdiction  as  defenses,  217 

pleas  to,  199 

impeachment  for  fraud,  199 

for  want  of  jurisdiction,  199 
of  sister  State,  effect  of,                                                             200  et  nq, 

as  evidence,  197 

against  slieriff  as  evidence  against  sureties,  1149 

in  relation  to  evidence,  210 

parol  evidence  concerning,  212 

of  circumstances  of  assignment,  288 

JUDICIAL  ACTS,  presumptions  afiPecting,  58,  68,  96 

JUDICIAL  DISTRICT,  judicial  notice  of,  27,  41 

JUDICIAL  NOTICE,  cbap.  L,  13  et  seq. 

definitions  of,  16 

by  United  States  courts,  15 

under  California  Code,  1852 

of  court  and  court  officers,  16 

of  boundaries  of  jurisdiction,  16 

of  terms  of  court,  17 

of  court  proceedings,  18 

of  court  records,  19 

of  records  of  sister  State,  88 

of  statutes,  16,  27 

of  public  laws  of  the  State,  88 

of  special  legislation,  84 

of  legislative  Journals,  85 

of  municipal  ordinances,  85 

of  seal  of  State,  86 

of  foreign  laws,  86,  64 
of  laws  of  sister  State,                                                      87,  40,  41,  42,  48 

of  supreme  law  of  the  land,  81 

of  congressional  acts,  82 

of  general  law,  88 

of  ordinance  of  secession,  41 

of  private  corporations,  22 

of  public  corporations,  24 

of  public  officers,  25 

of  political  divisions,  26 

of  elections  and  changes  in  office,  27 

of  matters  of  general  knowledge  and  experience,  27 

of  usages  and  customs,  88 

of  facts  stated  in  almanac,  19 

of  course  of  nature,  20 

of  places,  20 

of  streets,  41 

of  judicial  district,  27,  41 

of  geographical  and  topographical  facts,  21,  80 

of  population,  80 
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JUDICIAL  NOTICE,  (con.) 

of  matters  of  hlstoiy,  2S 

of  conteniB  of  Bible  and  religioiu  documenta^  43 

of  ioduBtrial  arts  and  sciences,  30 

of  science  or  art,  31 
of  circulating  medium,  or  money,                                                    39,  41 

of  words  and  phrases,  39 

of  negligence  in  moving  freight^  45 

of  tables  of  mortality,  45 

,          of  height  of  human  body,  45 

of  danger  from  electricity,  45 

JUDICIAL  RECORD  as  evidence,  197,  1855 

how  authenticated,  1355 

presumption  from,  57 

*  *  JUNIOR,"  as  part  of  name,  1101 

JURAT,  to  affidavit  by  illiterate  person,  843 

JURISDICTION,  dependent  upon  affidavit,  843 

judicial  notice  of  territorial  extent  of,  40 
impeachment  of  Judgment  for  lack  of,                                   199,  200,  210 

of  government,  Judicial  notice  of,  45 

presumption  of,  57 

in  granting  letters  of  administration,  presumption  of,  103 

JUROR,  as  a  witness,  1353 

right  to  ask  questions,  605 

JURY,  duty  of.  in  weighing  evidence,  chap.  XXVUL,  788  et  teq, 

consistency  and  probability,  788 

importance  of  demeanor,  789 

judges  of  value  of  services,  791 

credibility  of  witness,  793 

faUvs  in  uno,  foUsus  in  omnibus,  793 

weight  of  judge's  charge,  795 

comparison  of  best  and  negative  testimony,  79T 

as  judges  of  evidence,  1370 

taking  away  right  of  trial  by,  in  case  of  sheep  killed  by  dogs,  .809 

assessment  of  damages  in  replevin,  1287 

JUSTICE  OF  THE  PEACE,  issue  of  subpoena  by,  1388 

Judgment  by  in  other  states,  how  proved,  1357 

judicial  notice  of,  20 
docket  and  transcript  of  as  evidence,                                 1341,  1342, 1843 

KEEPER,  of  lunatics,  presumption  as  to  undue  influence  of,  1092 

EJ:R0SENE,  judicial  notice  of  character  of,  81 

KNOWLEDGE,  presumption  of,  90 

of  court.    See  Judicial  Notice. 

of  custom.  900 

LAGER  BEER,  judicial  notice  of,  28 

LAND  GRANTS,  Judicial  notice  of,  8» 
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LAND  OFFICE,  copies  of  records  as  evidence,  989 

LAND  TITLES,  evidence  of,  944 

LATENT  AMBIGUITY,  definition  of,  27ft 

parol  evidence  concerning,  27ft 

LAW,  usage  opposed  to,  void,  908 

Judicial  notice  of,  81 

presumption  of,  51,  54 

presumption  of  obedience  to,  57 

proof  of,  194 

of  another  State,  184^ 

judicial  notice  of,  86,  64 

proof  of,  1855 

burden  of  proof  as  to,  141 

printed  copies  of  as  evidence,  1842 

reading  in  courts,  195 

LAWFUL  ORIGIN,  presumption  of  from  lapse  of  time,  88,  97 

LAW  MERCHANT,  Judicial  notice  of,  88 

LAW  REPORTS,  as  evidence,  196 

presumption  of  correctness,  58 

LAW  STUDENT,  privileged  communication  to,  648,  649 

LEADING  QUESTIONS  defined,  1869 

exclusion  of,  1870 

of  witness,  581,  606 

LEAD  PENCIL,  entries  by,  as  evidence,  880 

LEAF,  from  family  Bible  as  evidence,  417 

LEDGER,  as  evidence,  816,  824,  880 

LEGAL  QUESTIONS,  opinion  of  witness  as  to,  854 

LEGISLATIVE  JOURNALS,  as  evidence,  195 

judicial  notice  of,  85 

LEGISLATIVE  POWER,  as  to  rules  of  evidence,  805 

LEGISLATIVE  RECOGNITION  of  corporaUon,  891 

LEGITIMACY,  presumption  of,  56,  57,  79-85,  102,  104 

evidence  to  disprove,  82 

hearsay  evidence  of,  418 

LETTERHEADS,  as  evidence  of  obscurity  of  grocer,  1280 

LETTERS  as  evidence,  chap.  XL.,  1007  et  aeg, 

general  rules  as  to  contents,  1008 

importance  of,  1010 

parol  evidence  of  sending,  819 

evidence  of  postmark,  1012 

presumption  as  to  receipt  of,  1012 

proof  of  receipt  of,  1009 

admissions  in,  482 

by  failure  to  answer,  1011 

notice  to  produce,  1011 

explained  by  parol  evidence,  822 
letterpress  copies,                                                                    1008, 1011 
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LETTERS,  (con.) 

fleoondary  evidence,  1009 

decoy  letters,  1010 

unanswered  letters,  1010 

extract  from  lost  letter,  1010 

as  andent  document*  401 

as  '•  writing,"  1012 

as  subject  of  copyright,  1013 

injunctiye  relief  against  improper  use,  1013 

miscellaneous  authorities,  1013 

to  prove  demand,  1009 

to  impeach  witness,  034 

to  rebut  presumption  of  death,  1223 

as  evidence  of  pedigree,  416 

of  guardianship  for  insane  person,  1085 

LETTERS  ROGATORY.  934.  1887 

import  of  phrase,  702 

generally  superseded,  706 

LETTERS  TESTAMENTARY  as  evidence  of  death,  1189, 1224 

LEVEL,  usage  to  explain,  904 

LEX  FORI  as  to  transfer  of  stock,  674 

as  to  evidence,  1128 

as  to  protest  of  note,  1180 

LEX  LOCI  REI  SITiE,  08.  727 

LIBEL  AND  SLANDER,  chap.  XLL  1041  el  teq, 

definitions,  1041 

nature  and  order  of  proof,  1015 

burden  of  proof  in  case  of,  128, 188 

proof  of  absence  of  malice,  1048 

evidence  of  another  cause  of  action,  1048 

as  to  common  rumor,  1048 

or  gossip,  1044 

in  aggravation  of  damages,  1045 

opinion  as  to  meaning  of  words,  861 

proof  as  to  publisher  of  paper,  808 

exemplary  damages  for,  1042 

instructions  to  jury,  1042 

LICENSE,  burden  of  proof  as  to,  148 

LIFE,  presumption  of,  TBetMq. 

LIFE  INSURANCE,  proof  that  insurer  is  foreign  corporation,  900 

LIFE  TABLES,  judicial  notice  of,  41, 46 

LIKENESS  as  evidence  of  paternity,  82 

LIMBS,  photograph  of,  in  evidence,  1165 

LIMITATION  OF  ACTIONS.    See  Statute  op  Livitatiorb. 

LIS  PENDENS,  chap.  XLH.  1051  et  teq. 

general  principles,  foundation  of  doctrine,  1051 

exceptions  to  rule,  1058 

rule  in  United  States  Supreme  Court,  1058 
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primary  object  of  rule,  1066 

rule  granted  in  public  policy,  1057 

applications  of  rule,  1058  et  seq. 

effect  of  filing  notice,  1054 

application  to  personal  property,  1055 

LOAN,  proof  of,  by  books,  828,  824 

LOCALITY,  judicial  notice  of,  42 

LOCAL  OPTION  LAW,  Judicial  notice  of,  88,  48 

LOSS,  refusal  of  witness  to  answer  from  fear  of,  854 

LOST  INSTRUMENTS,  proof  of,  178 

burden  of  proof  as  to,  124 

presumption  as  to  being  still  lost,  67 

LOST  LETTER,  extract  from  as  evidence,  1010 

LOST  OR  DESTROYED  WILL,  probate  of,  1208  et  ieq.,  1215 

LOST  RECORDS,  evidence  of,  Ml 

LOTTERIES,  judicial  notice  of,  80 

LUMBER,  evidence  of  tally  on  sbingle,  862 

LUMPING  CHARGES,  account  book  as  evidence  of,  880 

LUNACY.    See  Mental  Inoapaoitt. 

LUNATICS.    See  Mental  Incafacitt. 

contracts  of.  1085 

MAGNETIC  VARIATION,  judicial  notice  of,  20 

HAILS,  judicial  notice  of  efficiency,  28 

presumption  of  regular  course  of,  57,  88,  08 

as  to  transmission  of,  97,  99 

MAJORITY,  decision  by,  1289 

MALICE  in  prosecution,  presumption  of,  108 

in  slander,  presumption  of,  104 

proof  of  absence  of  in  libel  cases,  1042 

MALICIOUS  PROSECUTION,  chap.  XLIU.  1061  et  eeq. 

burden  of  proof  as  to,  118,  1061 

what  may  be  shown  in  cases  of,  1061  et  eeq, 

MALPRACTICE,  chap.  XLV.  1064  ei  9eg. 

definition  of,  1064 

right  to  inspect  person,  1066 

relation  to  right  of  discovery,  1066 

MANDAMUS,  function  of,  249 

to  enforce  duty  of  telephone  companies,  429 

to  set  aside  service  of  summons,  656 

MAPS  or  charts  as  evidence,  1858 

ezemplications  of,  as  evidence,  285 

MARE,  proof  of  signature  by,  1204 

as  signature  to  will,  1209 

of  attesting  witness  or  testator,  1198 

MAREJIT  REPORTS  as  evidence  of  value,  1807 
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MARKET  VALUE,  opinion  as  to.   •  «» 

MARKS,  account  book  kepi  bj»  as  evidence,  890 

MARRIAGE.  999 

presumption  of,  67,  79^ 

▼alidity  of,  997 

presumption  of  validity  and  continuance,  99,  996 

evidence  of,  988 

hearsay  evidence  of,  415- 

certificate  as  evidence.  1840 

MARRIED  WOMEN,  burden  of  proving  ownership  of  property.  US- 
MASTER,  examination  of  party  before.  980 
privilege  fnmi  arrest  while  attending  before,  655 
usage  as  to  selling  cargo,  908 

MATE,  opinion  as  to  competency  of,  882- 

MATERIALITY  OF  VARIANCE.    See  Variance. 

MATERIAL  OBJECTS  as  evidence,  1880 

MATRIMONIAL  ACTIONS,  burden  of  proof  as  to»  125 

MAXIMS,  danger  in  foUowing,  750 
caveat  emptor,                                                                     808,  888,  1318 

damnum  aieque  it^furia,  1121 

*'  Extreme  cases  are  the  quicksands  of  the  law,"  684 

factum  uniu$  alteri  nocere  n&n  debet,  SOS- 
falea  demon^ratio  nan  nocet,                                                 676,  680,  681 

faUue  in  una,  falsiie  in  omnibui,  640,  782- 

ignarantia  legie  neminem  exetisat,  91 

interest  reipvMieae  tU  eitfinie  litiumt  782,  734 

lex  loci  rei  eitae,  68,  727 

omnia  rite  praeaumunter,  1278 

quae  eingula  non  proeunt,junetajuvant,  298- 
re»  inter  aUoe  acta  alteri  nocere  rum  debet.                               484,  506,  510 

res  inter  alioe  judicata  alteri  nocere  mm  debet,  50S^ 

eemper  in  obecurie  quod  minimum  eet  eequimur,  750 

eie  utere  tuo  ut  alienum  non  ladae,  1121 

stare  decisis  et  non  quieta  moeere,  741 

MEASUREMENT,  judicUl  notice  of  rule  for.  81 

MECHANICS'  LIEN,  chap.  XV.  1075  et  $eq, 

what  necessary  to  establish.  1075- 

use  of  certified  copies,  1077 

MEDICAL  BOOKS,  examination  of  witness  as  to  consistency  with,  862 

reading  on  cross-examination  of  expert,  861 

to  discredit  expert,  852 

as  evidence,  1251^ 

MEDIUM,  presumption  as  to  undue  influence  of,  1092 

MEMORANDA  IN  EVIDENCE,  chap.  XXIL  744  et  eeq. 

when  received,  758 

prerequisites  to  introduction  of,  746- 

distinction  noted,  746 

formula  deduced,  747 
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time  of  making,  754 

right  to  inspect,  757 

cross-ezaminatioQ  with  reference  to,  757 

refreshing  recollection,  896.  744 
by  parlies  since  deceased  or  beyond  reach,                            422,  748,  821 

mutilated,  826 

recent  cases,  751 

MEMORANDUM  under  Statute  of  Frauds,  sufficiency  of,  1263 

clause  in  the  Statute  of  Frauds,  1257 

MENTAL  INCAPACITY,  chap.  XLVI.  1083  et  seg, 

evidence  upon,  1083 

inquisition  as  evidence,  1084 

contracts  of  lunatics,  1085 

insane  delusion,  etc.,  defined,  1085 

what  will  authorize  inference  of  court,  1084,  1086 

competency  to  contract,  1087 

proof  of  mental  incapacity  of  testator,  802 

testimony  of  expert  as  to  mental  capacity,  349 
of  non-professional  witness,                                                     848,  855,  356 

opinion  as  to  mental  condition,  863,  804 

MENTAL  SUFFERING,  recovery  for  in  libel  cases,  1048 
MERCANTILE  AGENCIES.    See  Commebgial  AGBKGnB& 

MERCHANDISE,  opinion  as  to  value  of,  861 

MERCHANTS'  opinions  as  to  value  of  goods,  854,  361 

MERGER,  parol  evidence  to  show,  289 

MEXICAN  GRANT,  presumption  as  to  validity,  98 

MEXICO,  judicial  notice  of  law  of,  81 

MILITARY  AUTHORITY,  judicial  notice  of,  48 

MILITARY  ORDERS,  judicial  notice  of,  29 

MILITIAMEN,  replevin  of  property  seized  for  fine,  1240 

MINE,  presumption  as  to  lawfulness  of  possession,  102 

MINING  claim,  parol  evidence  to  aid  description,  816 

customs,  judicial  notice  of,  88 

titles,  actions  for  recovery  of,  945 

MINUTE  BOOKS,  of  corporation  as  evidence,  892 

MISNOMER,  amendment  of,  1101 

MISTAKE,  alteration  of  instrument  by,  854 

in  will,  correction  in  equity,  1199 

in  conveyance,  relief  from,  808 

who  entitled  to  relief  against,  297 

mutuality  necessary  to  reformation,  298 

relief  in  equity.  299,  814 

sufficiency  of  evidence  to  show,  802 

parol  proof  of,  859,  296 

MODE  OF  PROOF,  in  federal  courts,  929 
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MONEY  in  handg  of  offloer  liable  to  garDisbment,  M^ 

Judicial  notice  of  facta  in  relation  to,  89  41 

parol  evidence  of  intent  to  pay  in  Confederate  money,  2M 

in  court,  to  whom  dellTered,  1875- 

MONTHS,  uaage  to  explain,  904 

MONUMENTS),  rule  aa  to  importance  of  in  land  descriptions,  187S 

as  evidence,  495 

MOON,  Judicial  notice  of  time  of  rising  and  setting,  19* 

allowing  time  of  rising  or  setting  by  almanac,  768 

MORAL  EVIDENCE,  as  proof,  a 

MORALITY,  usa^  opposed  to,  void,  90& 

MORTGAQE,  deed  to  secure  loans  construed  to  be,  S08 

as  question  of  law,  1229- 

aufflciency  of  proof  of  nature  of,  284 

parol  evidence  to  abow  nature  of,  101 

to  abow  deed  absolute  in  form  to  be,  986- 

MOTION  for  discovery,  945- 

to  conform  pleading  to  proof,  864 
to  strike  out  evidence,                                                                    618,  516^ 

waiver  of  rigbt,  517 

use  of  deposition  on,  1832 

MOURNING,  as  evidence  of  deatb,  1224 

MUNICIPAL  CORPORATIONS,  judicial  notice  of  cbarters,      24,  84.  41,  48 

of  incorporation,  24^  42,  4^ 

discovery  and  inspection  of  records  of,  249- 

estoppel  of,  as  to  enforcing  ordinance,  719 

gamisbment  of,  986- 

MUNICIPAL  ORDINANCES.    See  Ordinaivoks. 

MUSTER  ROLLS,  Judicial  notice  of  records  o^  42* 

MUTILATED  MEMORANDA  aa  evidence,  826^ 

NAME,  wbat  constitutes,  1101 

bearsay  evidence  of,  415 
variance  as  to  proof  of,                                                                   669,  679 

of  family,  variance  as  to,  675 

NARRATIVES,  of  past  occurrences,  inadmissibility  of,  884 

NATIONAL  BANKS,  organization,  certificates  of  as  evidence,  93T 

NATURALIZATION,  secondary  evidence  of  records  of,  173 

NATURE,  presumption  of  ordinary  course  of,  5T 

NAVIGABILITY,  judicial  notice  of,  20- 

of  streams,  judicial  notice  of,  80 

NAVIGATION,  opinions  as  to  usage  of,  860 

NECESSARIES,  aa  question  of  mixed  law  and  fact,  1229 

furniture  as  question  of  fact,  1228 

as  question  of  fact,  1228 

NEEDLE,  Judicial  notice  of  magnetic  variation,  2(^ 
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NEGATTVE  PREGNANT,  proof  of,  187 

NEGATIVE  PROOF,  chap.  XLVIL,  1094  et  seq. 

proof  of  negatiTC,  119, 11^ 

general  rale,  burden  of  proof,  1094 

application  of  rule,  1094 

compare  with  positive,  797,  808,  804 

aa  to  habit  of  intoxication,                                 '  805 

as  to  railroad  signaling,  8C3 

proof  of  negative  allegutions,  1851 

NEGLIGENCE,  chap.  XL VIII. ,  1097  et  9eq, 

conduct  of  common  carrier,  1097 

vigilance  required  as  to  passengers,  1097 

burden  of  proof  as  to  liability  for  accident,  109& 

presumption  of,  87, 101,  1099 

anus  probandi  on  plaintiff,  1100 

burden  as  to  contributory  negligence,  1108 

contributory  negligence  in  jumping  from  train,  1109 

presumption  of  negligence  of  passenger  as  to  place  occupied,  1109 

examination  of  injured  person,  111!^ 

declaration  of  injured  party,  1105 

evidence  as  to  reputation  for  care,  etc.,  1105^ 

evidence  of  previous  accidents  and  similar  facts,  1106,  1108 

custom  to  justify  negligence,  1109 

evidence  of  precaution  after  injury,  1108- 

distinction  between  carriers  of  baggage  and  goods,  1107 

insurer  of  goods,  carrier  as,  1104 

evidence  as  to  liability  for  baggage,  HOG 

check  as  evidence,  HOG 

pleading,  1100 

as  question  of  fact,  1281 

to  question  of  mixed  law  and  fact,  1229 

presumption  of,  86  et  teq^ 

from  mere  accident,  86,  87,  104 

from  fact  of  death,  8G 

presumption  of  as  to  injury  on  highway,  101 

of  street  railway,  presumption  of,  104 

gross,  burden  of  proof  as  to,  188 

variance  as  to  proof  of,  669* 

what  evidence  will  prove,  801 

of  imposed  duties,  personal,  1117 

NEGOTIABILITY,  custom  to  effect,  1818 

of  corporate  stock,  876.  881,  884 

NEGOTIABLE  PAPER,  chap.  XLIX.,  1122  et  9eq. 

alteration  of,  855 

fraud  in  the  nativity,  1127 

fraudulent  filling  in  of  blanks,  1125 

authority  to  fill  up  blanks,  1128 

tlMng  in  improper  date,  1128- 

evidence  as  to  gambling  consideration,  1128,  1142 

taken  for  antecedent  debt,  1181$ 
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li£GOTIABLE  PAPER,  (con.) 

powcDoion,  eyidence  of  what,  1184 
burden  of  proof.                                                             122, 141-143,  1126 

presamptioD  of  consideration,  67, 104 

burden  of  proof  as  to  consideration,  143 

burden  of  proving  good  faith  in  purchase,  143 

proof  of  presentment  of,  1340 

parol  evidence  concerning,  270 

parol  evidence  of  consideration,  238 

to  vary  effect  of  instrument,  1144 
of  signing  as  surety,                                                           1183,  1187, 1144 

as  to  indorsement,  etc.,  1130 

of  waiver  of  notice,  1143 

authenticated  foreign  protest,  1136 

duty  as  to  notice  of  protest,  1136 

admissibility  of  protest  or  certificate,  1136 

effect  of  admissions  on  bona  fide  holder,  455 

rights  of  innocent  holders,  1122 

presumption  of  payment  by,  70 

as  affected  by  lis  pendens,  1053,  1060 

NEW  AGENCIES,  progress  of  law  in  relation  to.  429 

NEWLY  DISCOVERED  EVIDENCE,  chap.  XXIL,  THeiseq. 

definition.  777 

settled  principles  with  reference  to,  778 

what  should  be  shown  for  new  trial,  779 

discretion  of  the  court.  780 

when  application  disregarded,  781 

limitations  of  present  rule.  788 

cumulative  evidence  as  ground  for  new  trial,  779,  784 

immaterial  evidence  as  ground  for  new  trial,  734 

impeaching  evidence  as  ground  for  new  trial,  785 

NEWSPAPERS  in  evidence,  23 

publication  of  notice  io,  234 

refreshing  memory  by,  748 

proof  as  to  publisher,  808 

NON-ACCESS,  presumpUon  as  to,  80.  88 

NON  COMPOS  MENTIS,  care  of  courts  for  incompetent  persons,  1086 

NON-PROFESSIONAL  WITNESS.    See  also  Exfbbt  and  Opinion 
Evidence. 

as  to  sanity,  848,  855,  356 

as  to  pain  and  suffering,  357 

NON-RESIDENT,  validity  of  service  upon.  210 

presumption  of  continuance  of  non-residence,  66,  69 

witness,  service  of  process  upon,  655 

NONSUIT,  for  failure  of  proof,  677 

NORTHAMPTON  TABLES,  judicial  notice  of,  45.  46 

NOTARY  PUBLIC,  right  to  take  depositions,  696 

judicial  notice  of,  26,  41 

of  term  of,  41 
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oertiflcate,  protest  and  memorandam  as  evidence,  1889 

admissibility  of  entry  by  after  death,  898 

NOTES.    See  Mbmoranda;  Neootiablb  Pafbr;  Pbomissobt  Notb; 
Stbnoobafhbb's  Bbpobt. 

of  former  testimony  to  refresh  memory,  751 

J^OTICE.  as  question  of  law,  1239 

to  produce,  1859 
to  produce  paper,  effect  of,                                                    153, 160-188 

to  produce  letter,  1011 

to  restore  lost  records,  941 

of  dissolution  of  partnership,  284 

certified,  of  corporation,  as  evidence,  887 

to  stockholders  of  corporate  books  and  records,  890 

to  call  to  stockholders,  897 

of  li$  pendens,  effect  of  filing,  1054 

of  prior  equities  as  to  note,  1124 

afildavit  to  dispute,  844 

tax  deed  as  evidence  of,  800 

variance,  as  to  proof,  689 

NUISANCES,  as  question  of  mixed  law  or  fact,  1229 

failure  of  proof  of,  677 

NULLA.  BONA,  return  of,  as  evidence,  220 

NUL  TIEL  RECORD,  plea  of,  199,  1180 

NUMBERS,  refreshing  memory  as  to,  751 

NUNCUPATIVE  WILL,  description  of  witnesses,  1220 

OATH,  for  warranty  168 
of  witness,                                                                                     ^0,  565 

presumption  as  to  Jurisdiction  to  administer,  848 
administration  of  under  New  York  Code,                                1825  et  seq 

before  whom  taken,  I825 

general  mode  of,  1826 

kissing  gospels.  1826 

administration  of  under  California  Code,  1874 

substitution  of  affirmation  for,  1874 

varying  form  to  suit  belief,  1874 

OBEDIENCE  TO  LAW,  presumption  of,  57 

OBJECTIONS  to  evidence,  918 

sufficiency  of,  925 

OBLIGATIONS  of  the  United  States,  Judicial  notice  of,  82 

OBSCURITY  of  person,  evidence  concerning,  1280 

OBSERVATION  OF  WEATHER,  record  of  as  evidence,  1848 

OCCUPANCY,  tax  receipts  as  evidence  of,  428 

OFFER  in  writing  to  pay,  when  equivalent  to  tender,  1872 

of  compromiae,  not  an  admission,  1878 

of  proof,  practice  of,  611  ei  aeq. 

must  be  specific,  512 

90 
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OFFIOB,  Judicial  notice  of  changes  in,  27 

OFFICERS,  Jadicial  notice  of.  le 

of  cbanicter  and  acts,  25 

presumption  as  to  official  character,  57 

as  to  public  character  of»  160 

OFFICIAL  BONDS,  chap.  L.,  1146  ei  mq, 

what  is  binding  on  obligee,  1146 

congressional  enactments,  1141^ 

nature  of  evidence  in  actions  on,  1146 

receipt  of  deputy  as  evidence  against  surety,  1147 

miscellaneous  authorities,  1141^ 

OFFICIAL  BOOKS,  entries  in  as  evidence.  1867 

OFFICIAL  CERTIFICATES.    See  Ckbtificatbb. 

OFFICIAL  DOCUMENTS,  proof  of,  190  et  se^. 

how  proved  under  California  Code,  185i$ 

OFFICIAL  RECORDS,  presumptions  and  evidence  of,  103 

OFFICIAL  RETURNS  as  evidence,  817 

conclusiveness  of,  810 

collateral  impeachment  of,  220 

OMISSION  of  word  in  description  of  letter,  670 

parol  evidence  to  supply,  288 

OMNIA  RITE  PRiBSUMUNTER.  127» 

ONUS  PROBAND!    See  Burdjen  of  Proof. 

OPENING  CASE,  126  ^  #07.,  106 

in  eminent  domain,  142 

OPINION.    See  Expkbt  and  Opinion  EvmENOa.  1164 

OPIUM,  effect  on  creditability  Of  witness,  626- 

ORAL  EVIDENCK    See  Pabol  Evtoknob. 

ORAL  EXAMINATION,  defined,  1866 

ORDER  on  third  person  as  gift,  004 

ORDER  OF  PROBATE,  as  evidence,  1180 

ORDER  OF  PROOF,  discretion  as  to,  406 

on  examination  of  witness,  604 

in  Ubel  cases,  104^ 

ORDINANCES,  as  evidence,  196 

estoppel  of  city  to  enforce,  710 

proof  of,  1842 

Judicial  notice  of,  85,  44 

of  secession,  judicial  notice  of,  41 

ORDINARY  CARE  as  question  of  fact,  1228 

ORIGIN,  presumption  of  lawfulness,  88,  07 

ORIGINAL  ENTRY,  books  of,  as  evidence,  825 

ORIGINAL  EVIDENCE,  parol  proof  as,  298 

ORIGINAL  WRITING.    See  Best  and  Skcondart  Evidenob. 

OTHER  OFFENSES,  proof  of,  521 
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OUTCRIES,  proof  of,  8T7 

OUSTER,  proof  of  in  ejectment^                 '  914 

OUTFITS,  usage  to  explain,  004 

OVERSEERS  of  tbe  poor,  proof  of  expenditures  of,  by  book,  828 

OWNERSHIP  of  plainUff  in  replevin,  1281 

presumption  of,  56,  67 

presumption  of  continuance,  66,  1284 

variance  as  to  proof  of,  669 

PAIN,  opinions  of  witnesses  as  to,  857 

proof  of  expressions  of,  877 

PAMPHLET,  of  laws  of  sister  State  as  evidence,  195 

PARENT  AND  CHILD,  presumption  as  to  undue  influence,  1092 

demand  of  child's  property  by  parent,  1286 

PAROL  EVIDENCE,  chap.  VIIL,  262  et  »eq. 

definitions,  254 

general  rule  rejecting,  255 

rejection  of  as  secondary,  147  ei  seq. 

is  original  evidence,  294 

to  show  the  whole  transaction,  817 

of  contents  of  lost  wiU,  1217 
of  custom  or  usage,                                                            276  et  aeq.,  908 

as  to  receipt,  281 

to  explain  receipts  and  bills  of  lading,  811 

to  vary  receipt  in  full,  817 

as  to  matters  in  excess  of  agreement,  262 

as  to  varying  written  instruments,  256 

to  change  rate  of  interest,  822 

to  prove  matters  within  the  Statute  of  Frauds,  282 

where  only  part  of  contract  is  in  writmg,  264,  818,  820 

as  to  deeds,  228,  225,  264 

of  land  purchase  by  partners,  1155 

of  partnership  agreement,  1161 

to  show  partnership  capital,  nominal  only,  816 

to  prove  warranty,  288,  807,  817 

to  aid  warranty,  1816 

of  collateral  undertakings,  264 

of  prior  course  of  dealing,  82(^ 
of  antecedent,  contemporaneous  and  subsequent  agreement,  812,  817 
of  subsequent  parol  agreement  to  vary  contract  within  Statute  of 

Frauds,  1260 

concerning  negotiable  pai)er,  270 

modifications  of  rule  as  to  negotiable  paper,  274 

to  vary  or  alter  negotiable  paper,  1188  et  teq. 

as  to  nature  and  effect  of  indorsement,  1180,  1187 

to  change  simple  indorsement,  271 

to  show  circumstances  of  indorsement,  817 

to  show  indorsement  for  collection,  274 

to  prove  true  relation  of  indorsers,  818 
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of  signatare  as  surety, 

liO,  1188. 1144 

in  case  of  fraud  or  mistake. 

259,880 

of  fraud  in  transfer. 

96i 

to  relieve  from  mistake. 

886,801 

to  show  merger, 

888 

to  establish  forfeiture. 

880 

to  show  cooditioDs, 

817 

to  show  condiiion  precedent. 

806 

of  condition  as  to  taking  effect  of  deed* 

819 

to  show  delivery  in  escrow. 

874 

of  delivery  and  escrow, 

905 

to  show  deed  absolute  in  form  to  be  a  mortgage. 

866  tff^. 

to  show  trust. 

290 

to  show  tmit  in  conyeyance, 

828 

to  establish  a  resulting  trust» 

884 

to  indentify  persons. 

818 

of  interpretation  of  documents. 

850 

to  explain  unintelligible  writing. 

817 

peculiar  meaning  of  words. 

817 

latent  ambiguity. 

818,  864,  875,  818 

defects  in  tax  titles, 

1287 

admission, 

817 

deed. 

810 

as  to  nature  of  mortgage. 

101 

to  explain  ballot. 

820 

letter. 

828 

to  aid  descnption, 

881 

description  in  deed. 

821 

of  mining  claim. 

818 

attachment. 

8lrt 

as  to  description  of  property  in  chattel  mortgage 

806 

of  intention  of  parties, 

818 

as  to  price, 

806 

to  impeach  consideration, 

818 

to  show  failure  or  want  of  consideration. 

874,296 

to  show  gross  inadequacy  of  consideration. 

265 

of  additional  consideration. 

818 

to  contradict  consideration  expressed. 

286 

to  show  real  party  in  interest, 

869 

as  to  party  intended  in  contract. 

806 

to  show  additional  party  to  contract. 

821 

in  cases  of  illegal  or  void  contracts. 

295 

of  time  of  performance, 

819 

to  contradict  recitals  of  date. 

818 

as  to  date  of  instrument, 

288 

as  to  simultaneous  execution  of  instrumenti^ 

289 

of  situation  and  surroundings  of  parties. 

880,821 

to  show  payment  by  third  person, 

285 

as  to  sending  of  letters. 

819 

of  conversation  to  affect  official  bond. 

1149 
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as  to  transfer  of  corporate  stock,  890 

10  vary  coutract  as  to  strangers,  295 

of  laws,  194 

to  contradict  corporate  records^  818 

of  foreign  record,  1855 

as  to  judgments,  212 

PARTIAL  EVIDENCE  defined,  11, 1848 

PARTICEP8  CRIMINI8,  1804 

PARTICULAR  FACTS,  issues  and  topics,  evidence  in  relation  to,  810 

PARTIES  concluded  l^  Judgment,  215 

parol  evidence  to  connect  with  writing,  821 

right  to  be  present  at  trial,  657 

comi)etencj  as  witnesses,  927 

privilege  of  from  arrest,  655 

PARTNERSHIP,  chap.  LL  1168  et  seq, 

dormant  or  secret,  1155 

effect  of  participation  in  profits,  1156 

presumption  of,  57 

presumptions  of  continuance,  66 

what  evidence  will  establish,  1158 
admissions  of  partner,                                                          474,  444,  1158 
after  dissolution,                                                                     445,  488.  484 
^       reputatioD,                                                                                1154,  1156 

rumor,  beHef  or  information,  1154 
books  of,  as  evidence,                                                                   822,  1159 

letters  by  pai^jer  as  evidence,  1014 

competency  of  witness  to  prove,  658 

parol  proof  of  land  purchase,  1155 

presumption  of  individual  indebtedness  on  note,  98 

notice  of  dissolution,  284 

revival  of  debt  after  dissolution,  484 

liability  of  retiring  partner,  1162 

rights  of  survivors,  1162 

PART  PERFORMANCE  to  take  agreement  out  of  Statute  of  Frauds.        1262 

PASS  BOOK  of  bank  as  evidence,  894 

PASSENGERS.    See  Cabbibbs. 

PASSIYENESS  as  admission,  468 

PATENT,  presumption  of  patentability,  99 

weight  of  evidence  as  to  originality  of  inventions,  800 

application  fur  as  a  privileged  communication,  649 

estoppel  to  deny  validity  of,  729 

evidence  in  denial  of  infringement,  505 

of  title  as  affected  by.  1287 

exemplifications  of  as  evidence,  285 

copies  of  records  as  evidence,  989 

PATENT  AMBIGUITY  defined,  275 

parol  evidence  in  relation  to,  275 

PATENT  OFFICE,  judicial  notice  of  oflBcers,  16 


1430  UiDKX* 

PATERNITY  as  question  of  fact,  1888 

eTideDce  of,  88 

photographs  as  eyidence  of^  1175 

PAUPER,  hearsay  evidence  of,  418 

PAYMENT,  alteration  of  instrument  as  to  time  of,  854 

proof  of,  118 

presumption  of,  60^  60,  95.  90 

from  lapee  of  time^  09,  99 

by  check,  101 

by  negotiate  paper.  70 

by  notes,  burden  of  proof  as  to,  141 

rebuttal  of  presumption  of,  102 

secondary  evidence  of,  152 

by  third  person,  parol  evidence  of,  285 

plea  of,  199 

PECUNIARY  CONDITION  of  defendant  in  breadi  of  promise  case^         800 

PEDIGREE,  definition  of,  413 

proof  of  matters  of,  413 

declarations  of  decedent  as  evidence  of,  1349 

PENALTY  for  disobeying  subpoena,  1387 

for  not  appearing  under  subpcena  for  deposition,  1388 

PENCIL,  entries  by  as  evidence,  880 

marks,  alteration  of  instrument  by  tracing  in  ink,  853 

writing  l^,  to  satisfy  Statute  of  Frauds,  1268 

PENDENCY  OF  ACTION.    See  Lm  Pendens. 

PERFORMANCE,  parol  evidence  as  to  time  of.  819 

PERISHABLE  FREIGHT,  judicial  notice  of  negligence  concerning,  44 

PERJURY  by  swearing  falsely  in  any  form,  1886 

as  affecting  credibility  of  witness,  978 

punishment  of  witness  for,  674 

what  evidence  sufficient  to  prove,  1368 

PERPETUATING  TESTIMONY,  098  e<  seg. 

proceedings  for,  1873 

PERSON  referred  to,  admission  by,  481 

PERSONAL  ABUSE  by  counsel  in  arguement,  138 

PERSONAL  EXAMINATION.    See  Phtsical  Examinatiov. 

PERSONAL  PROPERTY,  effect  of  Us  pendent  as  upon,  1055 

PER  VERBA  de  praeeenH,  marriage,  999 

PETITION  for  probate,  sufficiency  of,  1816 

PHOTOGRAPHY  in  evidence,  chap.  LIL  1168  et  seq. 

judicial  notice  of,  31 

necessity  and  use  of  photographs  in  evidence,  1166 

magnified  copies  of  writing,  1163 

expert  comparison  by  photographic  copies,  1164 

injured  limbs,  photographs  of,  1165 

wills,  photographs  of  as  evidence,  1805 

pictures  to  prove  paternity,  1175 
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PHRASES,  Judicial  noUoe  of  meaning  of»  89 

PHYSICAL  EXAMINATION,  ri^^t  to,  1066 

right  of  court  to  order,  1112 

PHYSICIAN,  presumption  as  to  undue  influence  of»  1092 

competency  as  insanity  expert^  862 

privileged  oommuniditlons  to,  661 

waiver  of  privilege,  649 

.  account  book  as  evidence  of  charges  of,  880 

PICTURES,  libel  hy,  1041 

PILOTS  FOR  RIVER,  Judicial  notice  of  appointment  42 

PLACES,  judicial  notice  of,  20 

variance  as  to  proof  of,  670 

PLATS,  ezempliflcationa  of  as  evidence^  236 

PLEADINGS,  chap.  LIU  1177  et  mq. 

object  and  design  of»  662 

title  of  cause,  1101 

effect  of  misnomer,  1101 

general  characteristics  of,  1179 

treatment  of  evidentiary  facts,  1181 

separate  counts,  1101 

in  relation  to  evidence,  226 

motion  to  conform  to  proof,  664 

proof  to  naturalize,  1 177 
evidence  under  general  denial,                                                      816^  606 

as  evidence  in  criminal  proceedings,  929 

as  affecting  burden  of  proof,  121 
effect  of  responsive  answer  under  oath  as  evidenoep                     980, 1178 

effect  of  answer  under  oath  as  evidence,  798 

of  one  defendant  as  evidence  against  another,  226 
admissions  in.                                                                          228,  489,  461 

by  failure  to  plead,  468 

withdrawal  of  as  admissioa  100 

of  jurisdictional  facts,  1101 

of  conditions  precedent,  llOl 

usage,  necessity  for,  904 

allegation  as  to  fraud,  969 

nvi  tiel  record,  199 

of  payment,  199 

of  the  Statute  of  Frauds,  1268 

of  Statute  of  Limitations,  1278 

in  replevin,  1289 

of  negligence,  1100 

of  corporate  existence,  1101 

PLENARY  CONFESSIONS,  what  is,  488 

POLE  for  telephone,  Uabfli^  for  collision  with  1292 

franchise  of  telephone  company,  1292 

POLICIES  OF  INSURANCE  as  evidence,  1096 

POLICY,  Judicial  notice  of  game  of,  40 
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POLISH  NAMES,  JudicW  notice  <a.  40 

POPULATION.  Judicial  notice.  1M> 

PORTRAITS  as  eyidence  of  pedigree  495 

POSITIVE  EVIDENCE,  what  ia»  7»7 

compared  with  negative.  707,  808,  804 

POSSESSION  as  question  of  fact,  1288 

under  ancient  documents.  404 

piesomplion  of  title  from.  88,  »7,  78, 141 

of  ownership  from,  1^ 

of  tenant  in  common,  presumption  as  to  M^ 

of  mine,  presumption  of  lawfidness,  102 

as  evMence  as  deHveiy  of  deed,  823 

declarations  of  party  in,  435 

of  animals  as  evidence  of  title,  96 

of  stock  certificates  as  evidence  of  title,  871^ 

of  negotiable  paper  as  evidence,  1124 

of  plaintiff  in  replevin.  128^ 

variance  as  to  proof  of,  977 

POSSESSORY  ACTION  for  recovery  of  mining  titica,  M5 

POST  LITEM  MOTAM  declaraUons  as  to  pedigree,  417 

POSTMARK  as  evidence,  1012 

POST-OFFICE  records,  copies  of  as  evidence,  888 

PRATER,  evidence  of  language  used  in.  484 

PREAMBLES,  evidence  of,  886 

PRECAUTIONS  after  injury,  evidence  of,  1108 
PREDECESSOR  in  title,  admissions  of,                                  489,  486,  471,  488 

PREFERENCE  between  innocent  purchasers,  880 

PREJUDICE,  admissions  from,  488, 481 

PRELIMINARY  EXAMINATION  of  witnesses,  578 

PRELIMINARY  PROOF  for  secondary  evidence,  158,  15» 

of  ancient  documents,  408 

of  tax  titles,  1888 

PREREQUISITES  to  introduction  of  memoranda,  746 

PRESENCE  of  party  at  trial,  right  to,  657 

PRESENTATION  as  question  of  fact,  1886 

PRESIDENT  OF  BANE,  letters  of  as  evidence,  1014 

PRESUMPTIONS,  chap.  m.  48eiseq. 

definitions  and  distinctions,  51  et  m^.,  1880 

oondusivenesB  of,  55,  I88O 

conflict  of  presumptions,  96^  96 

as  inference  from  inference,  58 

as  foundation  for  presumption,  769 

of  hiw,  51^  54 

of  fact,  58 

change  of  by  statute,  807 

of  foreign  laws.  ^ 
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as  to  oommon  law  in  sister  states. 

64,  95,  100, 102.  lOB 

as  to  statatory  law  of  other  states. 

64,66 

of  correctness  of  law  reports. 

08 

as  to  correctness  of  books  containing  laws. 

1856 

of  domicil, 

69,85 

of  non-residence, 

69 

of  citizenship  of  corporators. 

95 

of  non-access, 

80,88 

of  impotency, 

86 

as  to  legitimacy. 

66,  57,  79-85, 102, 104 

as  to  interest  of  child  in  respect  to  custody. 

97 

of  insolrency. 

68 

of  bankruptcy. 

68 

of  partnership. 

67 

of  identity, 

67,88,98 

of  marriage. 

67,79 

of  life, 

78 

of  suicide. 

76 

of  death. 

57,  76,  101,  102 
^^1826 

of  death  under  New  York  Oode^ 

of  the  thne  of  death. 

76, 96.  99 

of  surriTorship, 

68,  78, 104 

as  to  agency  of  husband. 

990 

of  authority  of  agent, 

100 

of  public  authority  for  printing  book. 

58 

of  authority  for  change  in  grade  of  stieet» 

100 

as  to  capacity  of  deaf  mute. 

1170 

of  testamentary  capacity. 

98 

of  sanity, 

70.79 

of  knowledge. 

90 

ef  fraud. 

72. 101,  959 

as  to  intent. 

66,  56,  71.  72 

of  malice  in  prosecution. 

108,104 

of  malice  in  slander, 

104 

of  fairness  and  regularity. 

57 

as  to  honesty  and  fair  dealing. 

96 

of  innocence. 

66,  89.  101, 104 

of  obedience  of  law. 

67 

of  willfulness  of  desertion. 

101 

of  intention  to  dedicate, 

68 

as  to  what  "  First  National  Bank  "  is  intended. 

101 

of  performance  of  duty. 

67 

of  official  duty, 

1147 

by  trustee. 

68 

of  guardian. 

108 

from  refusal  to  produce  papers. 

170 

that  witness  speaks  the  truth. 

1849 

of  supression  of  evidence, 

56 

as  to  due  incorporation. 

891 

as  to  compliance  with  statute  as  to  foreign  corporation,                       894 

as  to  rightfulness,  of  session  by  directors, 

894 

1434  un>KX. 

FRBSUMFTION  (con.) 

of  oootinuanoe,  67,  66,  60, 14,  86,  98 

of  cootiniunoe  of  life^  74,  IM 

of  innnitj,  100 

of  recovery  of  sanity,  9S 

of  continuance  of  illicit  connection,  100 

81  to  reformation  of  character,  690 

as  to  continuance  of  religious  belief.  668 

of  continuance  of  ownersliip,  1284 

as  to  intoxicating  quality  of  beer.  07 

of  care,  66 
of  negligence,                                                              86»  87,  08, 101, 104 

as  to  negligence  of  carriers,  1086 

from  happening  of  accident,  1098 

of  good  condition  of  goods  reoeiyed  by  carrier^  102 

of  fault  for  collisions,  99 

as  to  negligence  in  respect  to  telegram,  1036 

of  official  character,  67 

of  correctness  of  assessment,  98 

as  to  adminiBtFation  of  oath  for  affldavit,  848 

of  jurisdiction,  67 

of  Jurisdiction  to  grant  letters  of  administration,  108 

of  regularity  of  homestead  proceedings,  102 

from  Judicial  acts,  68,  68 

as  to  Judgment  of  arbitrators,  57 

as  to  acts  of  inferior  tribunals  or  officers,  96 

of  correctness  of  Judicial  record,  67 

of  genuineness  of  document,  67 
as  to  alteration  of  instrument,                                            98,  99,  100,  857 

of  proper  execution  of  sealed  instrument,  101 

as  to  due  execution  of  will,  1207 

as  to  acknowledgment  of  deed,  224 

of  deUTery.  92, 101 
of  date  of  document,                                                          67,  92,  287,  288 

as  to  seal  on  instrument,  63 

as  to  custody  of  document,  68 
as  to  ancient  instruments,  61,  62,  67 
as  to  consideration  of  negotiable  paper,                                     67, 68;  104 

as  to  time  of  indorsement,  67 

from  recitals,  65 

as  to  recitals  in  public  documents,  198 

as  to  merger  of  negotiations  in  written  contracts,  1260 

as  to  course  of  business  or  nature,  57 

as  to  regular  course  of  mails,  67 

as  to  transfnission  of  mails,  97,  99 
as  to  receipt  of  letter,                                                         1009, 1012, 1018 

as  to  telegrams,  1019 

as  to  transmission  of  telegram,  97 

of  employment  of  attorney,  108 

of  consideration  of  contract,  68 

of  Yalidity  of  contract,  96 
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of  indiTidual  liability  on  note  of  partnei^  96 

of  patentability  of  invention,  99 

of  gift,  990 

of  validity  of  Mexican  grant,  98 

of  ownenhip^  66,  67,  97 

of  bona  fide  owserthlp  of  draft,  108 
of  ownership  from  poflsession,                                              66,  97,  96,  915 

of  lawful  origin  of  possession,  88.  97 

of  lawfolnees  of  possession,  109 

as  to  extent  of  possession  915 

of  conveyance,  88 

as  to  forfeiture,  97 

as  to  community  property,  98 

as  to  alluvion  and  riparian  rights,  98 
of  payment,                                                                      66,  69,  70,  95,  99 

of  payment  by  check,  101 

as  to  payment  by  negotiable  paper,  1183 

PREVIOUS  OWJS[ER,  admissions  of,  489,  466,  471,  486 

PRICE  of  labor.  Judicial  notice  of,  80 

evidence  of  usual  charge  for  services,  881 

PRICE  CURRENT  as  evidence  of  value,  1807 

list  as  evidence,  288 

PRIMA  FACIE  EVIDENCE,  chap.  IV.  I(^et9eq. 
definitions  of,                                                       11,  106  et  seq,,  1847,  .1848 

relation  to  burden  of  proof,  105 

tax  deed  as,  1279 

of  plainti£F  as  to  negotiable  paper,  1126 

case  in  insurance,  1006 

PRIMARY  EVIDENCE.    See  Best  and  Seoohdabt. 

what  is,  7, 10 

PRINCIPAL,  liable  on  agent's  contract,  270 

effect  of  admission  of,  on  surety,  470 

in  negotiable  paper,  parol  evidence  to  show,  270 

PRINTED  WORDS,  controUed  by  written  ones,  1860 

PRIVATE  CORPORATIONS.    See  Corpobatiohb. 

PRIVATE  STATUTES,  judicial  notice  of,  23 

evidence  of,  286 

PRIVATE  WRITINGS  defined,  1868 

PRIVIES,  eifect  of  judgment  upon,  215 

PRIVILEGE  of  garnishee  as  to  answers,                      .  988 

to  prevent  inspection  of  documents,  250 

of  witnesses,  chap.  XV.  648  et  ieq, 

PRIVILEGED  COMMUNICATIONS,  imetHq. 

provisions  of  New  York  Code,  1824 

under  California  Code,  1858 
to  attorney,                                                                      181, 182,  460,  648 

waiver  of  privilege,  644 
waiver  of  privilege  as  to  will  by  making  attorney  a  witness  thereto     660 

admissions  by  or  to  husband  or  wife,  452 

burden  of  proof  as  to,  188 
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PROBABHilTT  M  affecting  weight  of  eyidenoa,  78S 

PROBABLE  CAUSE  as  qaeatioD  of  law,  1280 

for  warrant,  16ft 

want  of,  when  preaamed,  108 

PROBATE  MATTERS.    See  alao  Will8»  chap.  UY.,  1188  ei  «?. 

prohate  defined.  118a 

incidents  in  proceedings,  1180 

harden  of  proof,  1180 

testamentary  capacity,  llOQ^ 

burden  of  proof  aa  to  capacity  of  testator,  1812 

proper  and  necessaiy  evidence,  1180 
proof  of  lost  or  destroyed  will,                                        1208, 1215, 1217 

of  signature,  12(N^ 

of  execution,  1201 

■ecoodary  evidence  of  execution,  1207 

proof  of  publication,  1206 

subpoena  to  subscribing  witness,  1200 

examinadon  of  subscribing  witness,  120D 
lack  of  memory  of  subscribing  witness,  1100  et  mq. 
construction  of  will,                                                                     1102  et  teq. 

cancellation  of  wOl,  1104 

due  attestation,  1105 

corrections  of  mistake  in  equity,  1  lOO* 

andllaiy  probate,  1100 

foreign  exemplification,  1100 

PROCEEDINGS  OF  COURTS,  Judicial  noUce  cf,  18 

PROCESa    See  WBrr. 

immunity  of  witness  from,  654.  6o3 

Judicial  notice  of,  81 

PROCLAMATIONS,  judicial  notice  of,                           ,  81,  M 

PRODUCTION  of  books  of  account,  18:^ 

how  compelled,  828^ 

of  books  of  foreign  corporation,  80^ 

of  evidence,  by  whom,  1864 

of  papeis,  notice  for,  160-162,  170,  1850 

necessity  of  putting  in  evidence,  when  produced,  1851^ 

by  attorney,  660.  651 

PROFESSIONAL  SERVICES,  evidence  of  usual  charge  for,  881 

PROFIT  A  PRENDRE,  custom  as  to,  OOS 

PROMISSORY  NOTE,  as  evidence  of  accounthig,  108 

variance  in  proof  of,  67<> 

PROOF,  definition  of,  1847 

distinguished  from  evidence,  3 

failuro  of,  distinguished  from  variance,  671 

mode  of,  Osi^i^ 

in  insurance  cases,  conditions  as  to,  1004 

PROPRIETY  of  conduct,  opinion  as  to,  862 

PROTEST  of  note,  Ux  fori  as  to,  1186. 
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duty  of  notary  to  gi^e^  1187 

eyidenoe  of,  1187 

PRUDENCE,  opinions  as  to,  859 

of  trustee.  Judicial  notice  of,  29 

PUBLICATION,  proof  of  by  affidavit,  1866 

of  notice  in  newspaper,  284 

of  wills,  sufficiency  of,  1205 

PUBLIC  CORPORATIONS.    See  Muitioipal  CoBFOHATioirs. 

PUBLIC  DOCUMENTS.    See  Public  Rbcobdb. 

PUBLIC  INTEREST,  proof  of  ancient  facts  of,  409 

PUBLIC  LANDS,  federal  provisions  concerning,  914 

Judicial  notice  as  to  ownership,  42 

of  laws  and  facts  concerning,  82,  40 

of  railroad  reservation,  48 

of  sale  of,  48 

PUBLIC  POLICY  as  to  ft«  pendens,  1057 

as  to  evidence  of  prayer,  484 

eidusion  of  evidence  of  husband  and  wife  by»  9B7 

PUBLIC  RECORD.    See  Rbcords. 

or  registers,  seoondaiy  evidence  of,  160,  176 

PUBLIC  WRITINOS,  what  are,  1854 

right  to  inspect,  1854 

kinds  of,  1854 

PUNISHMENT  of  witness  for  contempt,  668 

PURCHASE,  as  question  of  fact,  1228 

QUAE  SINGULA  NON  PROSUNT,  JUNCTA  JUVANT. 

QUALIFICATIONS  of  expert    See  Expbbt  ahd  Oporioir  TEflmcoirr. 

QUALITY,  implied  warranty  of,  1818 

variance  as  to  proof  of,  4nQ 

QUANTUM  OP  EVIDENCE,  distinction  between  civil  and  criminal 

cases  as  to,  186 

QUARRY,  opinions  as  to  value  of.  862 

QUESTIONS  OF  LAW  AND  FACT,  chap.  LVI.,  1226  et  teq. 

province  of  court  and  Jury,  600,  1226, 1875 

distinction  between,  1227 

for  referees,  1875 

as  to  knowledge  of  stipulations  In  telegraph  blankly  1026 

as  to  motives,  997 

as  to  fraudulent  intent,  957 

as  to  conspiracies,  865 

as  to  waiver,  1272 

as  to  usage  in  trade,  908 

as  to  construction  of  policies,  1005 

as  to  whether  deed  is  mortgage,  268 

as  to  validity  of  wUl,  1204 

as  to  qualifications  of  expert,  828 
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QUESTIONS  OP  LAW  ASD  PACT  (con.) 

as  to  Degligeoce,  1227 

as  to  dlUgeDce,  1227 

as  to  coDvereioo,  1228 

QUESTIONS  TO  IMPEACH  witness,  form  of.  tS»,  68& 

RAILROADIKO,  opinion  as  to  badness  of»  864 

RAILROADS,  judicial  notice  of,  28,  44 

Judicial  notice  of  name  of,  44 

of  facilities,  20,  21,  44 

of  parallelism,  28 

RATIFICATION  by  silence,  228 

as  proof  of  allegation  of  authority,  870 

REAL  ESTATE,  opinion  as  to  value  of,  885 

paitnership  to  deal  in,  1181 

REAL  PARTY,  parol  evidence  to  show,  282 

REAL  PROPERTY,  replevin  for,  1288,  1239 

transfer  of  to  be  in  handwriting,  1888 

REASONABLE  CARE,  evidence  to  prove,  803 

REASONABLE  CAUSE  as  question  of  law,  1222 

REASONABLE  DOUBT,  definition  of.  800,  808 

REASONABLE  EXPEDITION  as  question  of  IMg  1228 

REASONABLE  NOTICE  as  question  of  law,  1228,  1231 

REASONABLE  SEARCH  as  question  of  fact,  1228 

REASONABLE  TIME  as  question  of  fact,  1228 

REASONABLENESS  of  custom,  808- 
of  provision  in  telegraph  blanks,                                               1026  et  mq. 

of  usages,  272 

REBELLION,  judicial  notice  o^  22 

REBUTTAL  of  evidence,  802 

of  evidence  of  party,  1825 

of  admission,  477 

of  tax  deed,  1280 

irrelevant  evidence  on,  508 

RECEIPTS,  their  effect  and  conclusiveneai^                    .  231 

right  to  on  payment,  1872 

after  suit  brought,  proof  of,  605 

as- admissions,  478,  477 

as  evidence,  428- 

of  sheriff  as  evidence,  428 

of  deputy  aa  evidence  against  sureties^  1147 

secondary  evidence  of,  152 

in  full,  parol  evidence  to  explain,  811 

parol  evidence  to  vary,,  817 

of  money,  proof  of,  by  book  entries,  822 

RECITALS  of  facte  in  affidavit,  845 
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of  atlestation  clause  of  will,  effect  of,  120& 

ID  tax  deeds,  effect  of,  1278- 

in  judgmeots,  effect  of,  205 

in  ancient  deed  as  evidence,  417 

of  bond  as  evidence  against  sureties,  114S 

in  statutes  as  evidence,  1355 

in  priyate  statute  as  evidence,  192 

of  corporate  by-laws  as  evidence,  892 

presumption  of  truth  of,  55- 

in  public  documents,  presumptions  as  to,  198 

of  consideration,  parol  evidence  to  change,  2S8 

RECOGNITION,  estoppel  by.  725 

RECORDED  CERTIFICATE  of  incorporation  as  evidence,  887 

RECORDS,  presumption  of  correctness  of,  57 

as  evidence,  5, 1841,  et  seq, 

exemption  from  removal  by  subpoena^  1828 

irabllc,  not  to  be  carried  about,  1860< 

of  private  writing  as  evidence,  1357 

Judidal,  as  evidence,  1855 

of  United  States  courts,  how  proved,  19*3 

of  courts.  Judicial  notice  of,  19,  44 

of  sister  states,  judicial  notice  of,  88 

of  other  states  as  evidence,  1858 

of  Judgment  of  sister  State,  effect  of,  1358^ 

of  foreign  country  as  evidence,  1855 

oral  evidence  of,  1855 

of  foreign  court  of  admiralty,  1856 
of  departments,  copies  of  as  evidence,                              086,  938,  et  9eq. 

of  offices,  presumptions  and  evidence  of^  198 

of  municipalities  as  evidence,  196 

rights  as  to  discovery  and  inspection,  249 

of  corporation  as  evidence.  889 

of  votes  of  stockholders  as  evidence,  900' 

of  tax  title,  effect  of,  1279 

of  deed  as  evidence  of  delivery,  228 

as  affecting  admissibility,  224 

of  muster  rolls.  Judicial  notice  of,  42 

exemplification  of,  as  evidence,  285 

RECOVERY,  effect  on,  of  receipt  after  suit  brought,  506 

RE-CROSS-EXAMINATION,  601 

REDEMPTION,  tendency  of  court  to  preserve,  266 

RE-DIRECT  EXAMINATION  of  witnesses,  609,  608 

REEXAMINATION,  1870 

of  witnesses.  581 

REFEREE,  decision  of  questions  of  fact  or  law,  1875 

issue  of  subpoena  by,  1827 

REFERENCE,  privilege  from  arrest  while  attending,  665- 

REFORMATION  of  character,  presumption  as  to,  680 
of  contract  for  mistake,                                                            296  et  9eq. 

enforcement  of  corrected  agreement,  804 


1440 


IKDSX* 


RBFORMED  PROCEDURB.  rule  of,  aa  to  TariaQce, 

REFKESHING  MEMORY  by  memoraDda. 
from  notes, 

REGISTER,  evidenoe  of  entry  by  attorney  in» 
of  burials  as  evidence  of  deaths, 
of  church,  etc.,  as  evidence  of  death, 
of  counties.  Judicial  notice  of, 

REGISTRATION  of  shares  of  companies  lequtxtsd  by  statute. 

REGULARITY,  presumption  of, 

of  homestead  proceedings,  presumption  of » 

RELATIONSHIP  as  evidence  of  fraud, 
hearsay  evidence  of, 

RELATIVES,  presumption  as  to  undue  influence, 

RELEASE,  of  subscriber  to  capital  stock. 

RELEVANCY,  chap.  XIL  488.  it 

definition  of, 
as  test  of  admissibility, 
code  provisions  as  to, 
rule  in  various  courts, 
facts  relevant,  'when, 

when  evidence  not  excluded  as  irrelevant, 
irrelevant  evidence  in  rebuttal, 
corresponding  with  allegations, 
r»  inter  cMm  acta  alUH  nocere  non  deifet, 
exclusion  for  indecency, 
offer  of  proof, 
motion  to  strike  out, 
waiver  of  right  to  strike  out, 
facts  to  explain  or  introduce  relevant  facts, 
proof  of  similar  but  unconnected  facts, 

RELIGION,  usage  opposed  to,  void, 

RELIGIOUS  BELIEF,  presumption  as  to  continuance, 

RELIGIOUS  DOCTRINES,  Judicial  notice  of, 

REMEDY,  Statute  of  Limitations  as  aifecting, 

RENUNCIATION  of  husband  to  right  of  wife's  surroandingii» 

RE  ORGANIZATION  as  question  of  fact, 

REPAIRS,  opinion  as  to  need  of, 

REPETITION  of  question  to  witness, 

REPLEVIN,  chap.  LVIL, 
definition  of, 

ownership  and  possession  to  sustain, 
demand, 
for  what  lies, 
when  action  lies, 
against  fraudulent  purohasers, 
pleadings  in, 
evidence  under  general  denial, 
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meaiun  of  damages,  1286 

assessmeDt  of  daaiages,  1287 

REPORTER,  refreshing  memory  by  newspaper,  748 

REPORTS  of  cases,  presumption  of  correctness,  68 

of  decisions  as  evidence,  196 

REPRESENTATIONS,  estoppel  by.  726 

to  defraud,  proof  of,  967 

REPUTATION,  chap.  LVIII.,  1242  et  seq. 

defined,  1248 

evidence  in  support  of,  1242 

relevancy  of  evideoce  of,  496 
to  prove  partnership,                                                  476,  483,  1154.  1166 

for  care,  evidence  of,  1106 

as  evidence  of  death,  1224 

of  ownership  as  question  of  fact.  1228 

REQUEST  aa  question  of  fact,  1228 

RES  AD  JUDICATA,  chap.  XIX.,  'maseg. 

general  consideration,  782 

evidence  of  former  adjudication,  738 

attack  by  third  parties,  784 

eorrolary  from  principles  established,  788 

extensive  recognition  of  the  principle,  787 

test  of.  788 

what  judgments  not  conclusive,  789 

law  governing  the  principle,  740 
doctrine  of  stare  decisis,                                                             741  et  seq, 

RES  GESTAE,  admissibility  of,  869 
doctrine  of,  principles  involved,                                           875,  884  H  seq, 

definitions  of,  876 

equity  rules  regulating,  876 
expressions  of  pain,  suffering,  etc.,                                             877  et  seq, 

admissions  as  part  of,  446 

relation  to  dying  declarations,  411 

RESIDENCE,  hearsay  evidence  of.  416 

declarations  of  deceased  person  as  to,  1189 

RES  INTER  ALIOS  ACTA  alten  nocere  n<m  debet,  484,  506 

RES  INTER  ALIOS  JUDICATA  cUteH  noeere  rum  dd>et,  609 

RESTORATION  of  lost  record,  942 

RESULTING  TRUST,  parol  evidence  to  show,  284 

RETAINER,  privilege  aa  to  proof  of  fact  of,  644 

RETIRING  PARTNER,  lUbility  of.  1162 

RETURN  as  evidence  in  garnishment,  881 

of  attachment,  parol  evidence  to  aid,  816 

of  officers  as  evidence,  317 

conclusiveness  of,  219 

collateral  impeachment  of,  220 

in  returns  office,  copies  of  as  evidence,  088 

91 
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BEYIfiED  STATUTES  as  evidence,  945- 

REVOCATION  OP  WILL,  llH,  18© 

RINGS,  engniTingB  on  as  evidence,  495 

RIPARIAN  RIGHTS,  presumptions  as  to,  93 

RISK,  opinion  as  to  liability  to,  e54 

ROAD  DISTRICTS,  judicial  notice  of,  87 

ROOTS,  usage  to  explain,  904 

RULE,  opinion  as  to  safety  of,  861 

for  measurement.  Judicial  notice  of.  81 

of  courts.  Judicial  notice  of,  17 

of  executive  departments.  Judicial  notice  of,  41 

RUMOR  as  evidence  of  partnership,  1154 

evidence  of.  In  libd  cases,  1048 

evidence  of  as  to  testamentary  capacity,  11S9 

SAFETY  of  railroad  rule,  opinion  as  to,  861 

SALARY  OF  OFFICER,  Judicial  notice  of,  25 

SALE,  as  question  of  fact,  1228 

as  question  of  law,  1229 

variance  as  to  proof  of.  €69 

of  merchandise  by  sample,  807 

SALT,  usage  to  explain,  904^ 

SAMPLE,  sale  of  merchandise  by,  807 

SANITY,  presumption  of  contiDuancc  of,  70,  79,  95 

presumptions  of  recovery  of,  95^ 
oplDions  of  witnesses  as  to,                                       848,  349,  355,  366,  359 

SATISFACTORY  EVIDENCE  defined,  11,  1848 

SATURDAY,  Judicial  notice  of,  45 

SAWYER,  memoranda  of,  as  evidence,  880 

SCIENCES,  Judicial  notice  of,  80 

book  of,  as  evidence,  1858 

opinions  of  witnesses  on  questioDs  of,  327,  880 

SCIENTER,  doctrine  of,  508 

SCIENTIFIC  WORKS  as  evidence,  chap.  LIX.  1251  ei  aeq. 

reading  to  Jury,  352 

SCINTILLA  DOCTRINE,  125 

SCHEDULES  as  evidence  of  value,  1807 

SCHOOLS,  judicial  notice  of  school  fund,  48 

SCHOOL  DISTRICT,  Judicial  notice  of  treasurer,  26 

SCHOOL  TREASURER,  book  of,  as  evidence,                               •  825 

SCRIVENER,  privileged  communicatious  to,  644,  649 

SEAL,  defined,  1858 

how  made,  1858 

not  necessary  to  compromise  a  debt,  1858 

as  presumptive  evidence  of  consideration,  1825* 
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to  certificate,  1844 

made  by  stamp,  1845 

of  notary.  Judicial  notice  of,  26 

of  Btate,  Judicial  notice  of,  86 

as  eyidence,  285 

SEALED  INSTRUMENTS,  distinction  of  fiom  unsealed  instruments 

abolished,  1858 

presumption  as  to  execution,  101 

parol  evidence  aa  to  parties,  269 

SEA-LeTTER,  usage  to  explaiu,  904 

SEAMAN,  opinions  as  to  navigation,  868 

SEAMANSHIP,  opinions  as  to,  869 

SEARCHES,  protection  from,  168 
for  best  evidence,  extent  of,                                                           168,  164 

SEASONABLE  TIME  aa  question  of  law,  1229 

SEAWORTHINESS  aa  question  of  fact,  1228 

SECESSION,  Judicial  notice  of,  20,  29 

Judicial  notice  of  ordinance  of,  41 

SECONDARY  EVIDENCE  defined,  7, 10, 1848 

SECRET  PARTNERSHIP,  what  is,  1158 

SECTS.  Judicial  notice  of,                           i  48 

SEISIN  as  question  of  fact,  1228 

SEIZURE,  protection  from,  168 

burden  of  proof  on,  945 

SELECTMEN  passing  upon  rights  as  to  recovery  for  sheep  killed  by  dogs,      809 

SELF-CRIMINATION,  privUege  in  respect  to.  250,  651 

SEMPER  IN  OBSCURIS  guod  minimum  est  Bequimur,  750 

SENIORITY,  hearsay  evidence  of,  415 

SENSES,  objects  presented  to  as  evidence,  1360 

SEPARATE  ESTATE,  ownership  of  wife,  995 

SEQUESTRATION  of  witnesses,  effect  of  disobedience  of  order,  657 

SERIES  OF  ACTS,  evidence  of,  1284 

SERVANTS,  burden  of  proof  as  to  authority,  189 

SERVICE,  wiUiout  the  State,  effect  of,  210 

of  process  on  non-resident  witness,  655 

obtained  by  fraud,  656 

of  notice  to  produce  papers,  160 

evidence  of  usual  charge  for,  881 

of  attorney,  opinions  as  to  value  of,  860 

SETTLEMENT,  effect  of  receipt  to  show,  282 

of  pauper,  hearsay  evidence  of,  418 

SHARE  HOLDER,  books  of  corporation  as  evidence  against,  888 

SHEEP,  right  of  trial  by  Jury  as  to  dangers  for  killlDg  by  dogs,  809 


1444  iNDKi:. 

SHERIFF,  liability  for  arreating  witncaa,  1828 

Judicial  notice  of,  ^ 

presumption  as  to  deed  by,  1^ 

deed  of,  certified  copy  as  evidence.  ^^ 

as  title  in  ejectment,  ^^^ 

receipt  of,  as  evidence,  ^^ 

SHERMAN'S  MARCH  to  tbe  Sea,  Judicial  notice  of.  ^ 

SHIFTING  OF  BURDEN  of  proof,  ^^ 

SHINGLE,  evidence  of  tally  on,  *® 

SHOP  BOOK  as  evidence,  ^^ 

SHOT-GUN.  opinion  as  to  value  of,  835 

SIC  UTERB  TUO  ut  aUeum  nim  ladas,  1121 

SIGNATURE,  testimony  as  to,  888 

admission  by  acceptance,  ^S®»  ^^ 

by  mark,  H^ 

proof  of,  120* 

by  initials,  1^85 

of  contract  witbin  Statute  of  Frauds,  1^84 

of  will,  sufiQciency  of,  1^^ 

of  attesting  witness,  secondary  evidence  of,  1207 

of  oflScers,  Judicial  notice  of,  28 

SIGNS,  libel  by,  1^* 

by  deaf  mute,  interpretation  of,  H*^ 

of  dumb  witness,  report  of  as  evidence,  899 

SILENCE  as  admission,  408,  478 

estoppel  by,  ^^8,  730 

SIMILAR  FACTS,  evidence  of,  808,  532, 1106, 1108. 1234 

evidence  of,  in  cases  of  fraud,  ^8 

SIMILITER  to  plea  of  property,  1240 

SIMULATED  PAYMENT  of  stock,  8W 

SISTER,  presumption  as  to  undue  influence,  1892 

SISTER  STATE,  Judicial  notice  of  laws  of,  37,  40,  41,  42,  48 

Judicial  notice  of  Constitution  of,  ^ 

of  records  of,  88 

burden  of  proof  as  to  law  of,  1^1 

pamphlet  of  laws  of,  as  evidence,  188 

SKILL,  opinions  of  witnesses  concerning,  827,  888 

SLANDER.    See  Libel  aito  Slakd£R. 

distinguished  from  libel,  1841 

opinion  as  to  meaning  of  words,  861,  868 

SLATE,  entries  on  as  evidence,  820 

SLAVERY,  Judicial  notice  of  abolition,  41 

SLIPS  OF  PAPER,  memoranda  upon,  as  evidence,  880 

SOCIAL  CLUB,  books  of,  as  evidence,  882 

SOLICITOR  of  treasury,  copies  of  records  in  office  of  as  evidence.  986 
SOUND  MIND.    See  Sanitt. 
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SOUNDNESS  88  question  of  fact,  1228 

SOVEREIGNTY  of  foreign  power,  judicial  notice  of,  45 

SPANISH  LAWS.    See  Fobmbr  Government. 

in  ceded  territory,  87 

SPANISH  TITLES,  judicial  notice  of.  81 

SPECIAL  ACTS,  judicial  notice  of,  84 

SPECIFIC  PERFORMANCE,  effect  of  variance,  668 

SPECIFIC  PURPOSE  for  which  evidence  is  admitted,  798 

SPECULATIVE  QUESTIONS  discountenanced,  856 

SPEECHES  of  conspirators,  evidence  of,  871 

SPEED  OF  TRAINS,  judicial  notice  of,  20 
opinion  as  to,                                                                                  860,  864 

SPIRITUAL  ADVISER,  presumption  as  to  undue  influence  of,  1091 

SPIRITUALISM,  belief  in,  as  insane  delusion,  1085 

SPIRITUAL  MEDIUM,  presumption  as  to  undue  influence  of,  1092 

SPOLIATED  WILL,  burden  of  proof  as  to,  189 

SPRINGS,  damage  to  by  cutting  trees,  1121 

STARE  DECISIS,  doctrine  of,  741 

STATE,  judicial  notice  of  location  of.  48 

STATE  BANK,  judicial  notice  of  facts  conceming,  40 

STATUTE  OF  FRAUDS,  chap.  LIX.  1257  et  9eq. 

as  question  of  law,  1281 

memorandum  clause  deflned,  1257 

sufficiency  of  memorandum,  1268 

what  is  "  a  writing,"  1262 

presumption  as  to  merger  of  negotiations  in  contract,  1260 

evidence  of  subsequent  parol  agreement,  1260 

parol  evidence  in  relation  to  matters  within,  282 

as  to  contracts  in  writing,  1868 

burden  of  proving  delivery  to  take  case  out  of,  141 

telegram  to  take  contract  out  of,  1020 

proof  of  part  performance,  1262 

88  to  sale  of  land,  1262 

pleading  statute,  1258 

STATUTE  OF  LIMITATIONS,  chap.  LXI.,  1266  et  seq, 

object  of  statute,  1266 

equitable  consideration  of  subject,  1266 

acts  upon  remedy,  1268 

demand  to  set  running,  1269 

effect  of  fraud,  1267 

effect  of  infancy  or  coverture,  1269 

effect  of  death,  1270 

supervening  disabilities,  1270 

cumulative  disabilities,  1271 
in  cases  of  insurance,                                                                   1267,  1 271 

affecting  privilege  of  witness  to  refuse  criminating  answers,  653 

estoppel  to  plead,  1272 

necessity  of  pleading,  1272 
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STATUTES,  nature  and  kinds  of.  1354 

evidence  of,  M4 

printed  books,  as  evidence  of,  tW 

judicial  notice  of  execution,  86 

of  sister  states,  presumptions  of,  64,  66 

effect  of  usage  on  interpretation  of,  tK)6 

construction  of,  1850 

recitals  in,  as  eyidence,  1855 

STEAMERS,  presumptions  as  to  fault  in  collisions.  W» 

STENOGRAPHER,  proof  of  former  testimony  by,  658 

report  of  admissibility  of,  8119 

STEWARDS,  entries  of,  as  evidence,  483 

STIPULATION,  effect  of,  as  admission,  462 

STOCK  BOOK  of  corporation  as  evidence,  884 

STOCK  DELIVERY,  evidence  of,  874 

STOCK  HOLDERS,  effect  on,  of  Judgment  against  corporation,  211 

estoppel  as  to  creditor  of  corporation,  731 

STOLEN  INSTRUMENTS,  burden  of  proof  as  to,  124 

STONE  QUARRY,  opinions  as  to  value  of,  862 

STONE  WALL,  judicial  notice  of  effect  upon  window,  28 

STRANDING,  opinions  of  seaman  as  to  proper  measures  to  prevent,  363 

STRANGERS,  admissions  by,  481 

STREETS,  judicial  notice  of,  22,  24,  41 

presumption  as  to  authority  to  change  grade,  100 

STRIKING  OUT  evidence,  motion  for,  513,  516,  918 

of  answer  out  of  time,  518 

of  irresponsive  answer,  632 

waiver  of  right,  517 

STRINGERS,  opinions  as  to  durability  of.  364 

STUBS  of  checks  to  refresh  memory,  762 

STUDENT,  privilege  as  to  communications  to,  643 

SUBPCBNA,  for  witness,  defined,  1864 

to  witness  for  deposition,  1838 

to  subscribing  witness,  1200 

to  run  into  another  district,  034 

form  of,  035 

when  not  necessary  to  obtain  testimony,  1965 

penalty  for  disobedience,  182'7 

how  issued,  1364 

issued  by  judge,  etc.,  1S27 

issue  by  justice.  1838 

mode  of  serving,  1827,  1864 

how,  if  witness  be  concealed,  1864 

duces  tecum.  167, 160,  828 

under  dedimus  potesiatem,  032 

to  attorney  for  paper  of  client.  640,  660,  651 
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aUBSCRIBINa  WITNESS,  defined.  1858 

to  aDciect  documents,  testimony  of,  403 

as  experts,  848 

proof  by,  of  execution  of  bond,  1148 

lack  of  memory  as  to  execution  of  will,  1190 

SUBSCRIPTION,  proof  by  books  of  corporatioii,  895 

SUBSEQUENT  AGREEMENTS,  parol  evidence  of,  812 

SUBSTANCE  of  the  Issue  and  Variance,  chap.  XYI.,  800  et  teq, 

SUBSTITUTION  of  lost  record,  943 

SUFFERING,  opinions  of  witness  as  to,  857 

proof  of  expressions  of,  877 

SUICIDE,  presumption  as  to,  75 

opinion  as  to  eifect  of  intoxicants  in  causing,  861 

•SUMMARY  of  voluminous  documents  as  evidence,  ^7 

SUN,  Judicial  notice  of  time  of  rising,  19 

SUNDAY,  judicial  noUce  of,  44,  45 

Judicial  notice  as  to  necessity  of  work  on,  80 

SUPPLETORY  oath  in  proof  of  accounts,  •  814 

SUPPRESSION  of  evidence,  56 

SURETIES,  receipt  of,  as  evidence  against,  1147 

effect  of  recitals  to  bond,  1148 

of  principal's  admissions  upon,  470 

evidence  of  character  and  habits  of  principal,  1149 

parol  evidence  as  to  signing  note  as,  1132 

SURETYSHIP  as  question  of  fact,  1828 

SURPLUSAGE  as  to  date,  680 

SURROGATES,  certificates  by  as  to  records,    .  1845 

SURVEY,  judicial  notice  of,  42 

of  public  lands,  judicial  notice  of,  82 

judicial  notice  of  special  acts  for,  84 

exemplifications  of,  as  evidence,  285 

SURVEYOR  refreshing  memory  by  field  notes,  748 

SURVIVING  PARTNER,  rights  of,  1162 

SURVIVOR,  hearsay  evidence  of,  415 

SURVIVORSHIP,  presumption  of,  58,  78,  104 

SUS  PIOIOUS  CIRCUMSTANCES  as  affecting  evidence  of  account  books,     827 

SWAMP  LANDS,  judicial  notice  of  grants,  82 

S  .VEARING  OF  WITNESS,  565 

ancient  mode  of,  566 

who  may  administer  oath,  567 

SYLLOGISTIC  PROCESS  of  pleading,  1179 

SYMPTOMS,  proof  of  statements  of,  880 

TABLE  OF  MORTALITY,  judicial  notice  of,  41,  45 

TALLY  on  shingle,  evidence  of,  862 
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TAX  COLLECTOR,  Judicial  notioe  of.  S5 

TAX  DEED.    See  Tax  Tttlbb. 

as  evidence  of  nbtioep  800 

changa  of,  effect  of  as  evidence.  807 

TAX  GATHERER,  receipts  of,  as  evidence  of  oocapnncy,  ^3 

TAX  SALE  compelling  owner  to  redeem  from  void  sale,  806 

TAX  TITLES,  chap.  LXH,  1374  ft  ug. 

typical  legislation  upon,  1874 

tax  deed,  covenants  and  recitals  of,  1278 

as  color  of  title,  1279 

as  cTidence,  effect,  1275 

as  prima  fade  evidence,  1279 

rebuttal  of,  1280 

impeaching  tax  title,  1284 

parol  evidence  to  explain  defects,  1287 

snbstitutionsry  evidence,  1276 

preliminary  proof,  1282 

burden  of  proof  as  to  title,  1280 

shifting  burden  of  proof  by  statute,  1281 

TECHNICAL  VARIANCE,  6«5 

TELEGRAM  aa  evidence,  1016  et  seg. 

presumptions  as  to,  1019 

as  to  transmission  of,  97 

miscellaneous  authorities,  1020 

use  of  telegraph  blanks,  evidence  of  what,  1023 

secondary  evidence  of  contents,  108S 

TELEGRAPH  COMPANIES,  legality  of  stipulations  as  to  messages,        1023 

as  common  carriers,  1024 

liability  for  damages,  1024  et  tdq. 

presumption  aa  to  negligence,  1096 

Judicial  notice  of  telegraph  fadlities,  44 

burden  of  proving  residence  within  free  delivery  limits,  139 

TELEPHONE,  chap.  LXIIL,  1292  et  ieg. 

preliminary  consideration,  1202 

right  to  condemn  route,  1293 

liabUity  for  falling  wire.  1283 

disturbances  of,  by  electric  railway,  1293 

company,  discrimination  by,  425 

as  common  carrier,  428 

Judicial  notice  of  facilities,  21 

communication,  425 

communications  by,  not  hearsay,  425 

evidence  of  conversation  by,  1295  si  9eq, 

TENANT,  estoppel  as  to  denying  Utle  of  landlord,  56,  727,  780 

declarations  of  as  to  title,  424 

TENANT  IN  COMMON,  presumption  as  to  character  of  possession,  99 

ejectment  between,  914 
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TENDER,  by  offer  in  writing  to  pay,  1872 

objections  to,  1872 

of  freight  by  replevin,  1236 

TERMS,  construction  of.  I860 

of  courts,  judicial  notice  of,  17 

of  justices,  judicial  notice  of,  26 

TERRITORIAL  ESTABLISHMENT,  judicial  notice  of  16 

TERRITORIES  included  in  states,  101 

not  states,  928 

judicial  notice  of  government  maps  of,  74 

TESTAMENTARY  CAPACITY.    See  Wnxa. 

TESTATOR,  declarations  as  to  intent,  485 

TESTIMONY,  confined  to  personal  knowledge,  1848 

to  be  in  presence  of  persons  affecting,  1849 

presumption  that  witness  speaks  the  truth,  1849 
proceedings  to  perpetuate,                                                        1878  et  teq. 

THOUSANDS,  usage  to  explain,  904 

TIMBER,  judicial  notice  ci  regulations  as  to  catting,  88 

TIME,  judicial  notice  of,  19,  29 

presumptions  from  lapse  of,  87,  88 

variance  as  to  proof  of,  670 

for  which  bridge  stringers  will  last,  opinions  as  to,  864 

TIME  SLIPS,  refreshing  memory  from,  762 

TITLE  derived  from  former  government,  judicial  notice  of,  81 

presumption  of  lawful  origin,  88 

declarations  in  disparagement  of,  428 

in  ejectment,  what  sufficient,  918 

to  corporate  stock,  how  evidenced,  888 

of  stock  certificates,  possession  as  evidence  of,  879 

of  cause,  statement  of,  1101 

want  of,  to  affidavit,  848 

TOMBSTONE,  inscription  on,  as  evidence,  419.  482,  1228 

TOPOGRAPHICAL  PACTS,  judicial  notice  of,  80 

TOWNS,  judicial  notice  of,  21,  27,  80 

of  incorporation,  84 

of  position  in  county,  80 

TOWN  CLERK,  evidence  of  papers  filed  with,  194 

TOWNSHIPS,  judicial  notice  of  subdivisions  and  organization,  27 

of  names  of,  27 

of  change  of  name,  48 

TRADE,  opinions  of  witnesses  on  questions  of,  827 

TRAINS,  speed  of,  judicial  notice  of,  20 

opinion  as  to,  860,  864 

TRANSCRIPT  of  record  of  conveyance  as  evidence,  1841 

from  justice's  docket,  proof  of,  1842 

of  docket  of  justice  of  adjoining  State  as  evidence,  1843 

from  treasury  book  as  evidence,  927,  1148 
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TRANSFER  OF  STOCK,  yaliditj  betweeo  parties,  875 

evidence  of,  874 

TREASON,  what  evidence  soffldent  to  pioTe.  1303 

TREASURER,  book  oC,  as  evidence.  895 

of  school  district.  Judicial  notice  of,  96 

TREASURY,  copies  of  docamento  in  solicitor's  office  as  evidence*  996 

transcripts  as  evidence,  997 

TREATY,  judicial  notice  of,  31 

TREES,  right  of  owner  to  cut  down,  1121 

TRESPASS  against  fraudulent  purchasers,  957 

variance  as  lo  proof  of  possession,  677 

TRIAL  BY  JURY  as  to  dogs  killing  sheep,  809 

TROLLEY  SYSTEM  of  street  railway,  use  of,  1298 

TROVER  against  fraudulent  purchaser,  957 

TRUST  for  wife,  989 

established  by  fraud,  968 

burden  of  proving  fraud,  140 
parol  evidence  of,                                                                           990.  il22 

resulting,  parol  evidence  to  show,  284 

TRUSTEE,  presumption  of  perfonnance  of  duty,  68 

eifect  of  Judgment  against,  as  individual,  217 

of  school  and  civil  township.  Judicial  notice  of,  25 

T  UREJSY,  Judicial  notice  of  laws  of  usages  of,  87 

TURPENTINE,  Judicial  notice  of  inflammability,  31 

UNCONNECTED  SIMILAR  FACTS,  proof  of.  508,  599 

UNDUE  INFLUENCE  over  incompetent  persons,  eifect  of,  1090 
proof  of,                                                                                         119,  140 

burden  of  proof  as  to,  140 

uniformity  of  usages,  278 

UNITED  STATES,  obligaUons  of,  judicially  noticed,  32 
rules  of,  chap.  XXXV.                                                                927  et  9eq^ 

as  to  evidence  in  civil  cases,  927 

text  of  congressional  enactments,  928 

rule  as  to  inspection  of  documents,  245 

UNITED  STATES  COURTS,  Judicial  notice  by,  16 

judicial  notice  of  election  by,  27 

parol  evidence  In  to  show  usages.  280 

proof  of  laws  and  legislative  records  in,  196 

UNLAWFUL  FIRS,  variance  as  to  proof  of,  669 

UNLAWFULNESS  of  custom  or  usage,  907  et  ieq. 

UNSETTLED  COUNTRY,  judicial  noUce  of,  44 

UNSOUND  MIND,  what  is,  1085 

UNWRITTEN  LAW  defined,  1355 

USAGE,  uniformity  of,  278 

reasonableness  of,  279 
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length  of,  280 

of  Daviji^tioD,  opiDioDB  as  to,  )MK) 
and  custom  as  to  mode  of  transferring  stock,                                874,  875 

jmlicial  notice  of,   *  27,88 

proof  of,  505 
parol  evidence  in  relation  to,                                                      276  et  seq, 

relevancy  of  evidence  of,  495 

sufficiency  of  proof  of,  270 

USUAL  COVENANTS  as  question  of  fact,  1228 

USUAL  LENGTH  of  voyage,  1228 

USURY,  cbap.  LXIV.  1801  et  seq. 

oral  agreement  in  other  State,  1802 

rule  as  to  pcbri  delicto,  1804 

by  discount  of  note,  1304 

for  insurance,  1806 

by  exchange  on  time  bills,  1305 

on  purchase  of  securities,  1306 

who  may  plead,  1806 

usage  as  to,  008 

evidence  of,  1801 

burden  of  proof  as  to,  141 

declaration  of  assignor,  *  1802 

testimony  as  to  intent,  1808 

jmrol  proof  of,  296 

VACATION  of  order  for  discovery,  248 

VALIDITY  OP  CONTRACT,  presumption  of,  96 

VALUE,  chap.  LXV.  1807  et  seq, 

representations  as  to,  868 

determined  largely  by  opinion,  1807 

market  reports,  schedules,  etc.,  as  evidence  of,  1807 
opinion  of,                                                                                 885,  860,  861 

weight  of  opinions  as  to,  709 
variance  as  to  proof  of,                                                                   068,  670 

of  services,  opinions  as  to,  780 

of  attorney,  Judicial  notice  of,  26 

of  professional  services  proved  by  usage,  903 

of  stone  qfuarry,  opinions  as  to,  862 

''VALUE  RECEIVED,"  as  expression  of  consideration,  1264 

VARIANCE,  substance  of  the  issue  and,  chap.  XVL  660  et  »eq. 

rule  of  reformed  procedure,  660 

degree  of  variance  fatal,  661 

object  and  design  of  pleading,  662 

division  of  variance,  664 

motion  to  conform  pleading  to  proof,  .  664 

technical  variance,  665 

immaterial  variance,  666 

illustrations  of  rule,  668 

distinguished  from  failure  of  proof,  671 

liberality  as  to  amendments,  678 
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material  variaooe,  674 

what  Dol  deemed  variance,  675 

maxim,  ^to  demamtraHo  m>n  noeet,  676 

instanoes  of  fatal  diaagieement,  677 

evidence  to  warrant  directing  verdict,  679 

aa  to  note,  504 

as  to  Judgment,  504 

as  to  other  particulars,  505 

VENUE,  lack  of  in  oath,  1 43 

burden  of  proving  facts  for  cbange  of,  140 

VERDICT,  right  to  direct,  670 

VERIFICATION  of  copy  book  as  evidence,  1340 

VESSEL,  opinion  as  to  value,  360 

record  of  bill  of  sale  of  as  evidence,  1848 

VESTED  RIGHT  in  rules  of  evidence,  006 

YIEW.    See  Inbpsotion. 

of  premises  by  Jury,  1174 

VISIBLE  DEFECTS  aa  question  of  mixed  law  and  fact,  1220 

VOICE  of  communicant  by  telephone,  recognition  of,  426 

VOIR  DIRE,  examination  on,  578 

VOLUMINOUS  DOCUMENTS,  secondary  evidence  of,  287 

VOTE  of  corporation,  proof  of  entry  in  minutes,  804 

WAGES,  garnishment  of,  086 

WAGONS,  Judicial  notice  of  axle  skeins,  44 

WAIVER,  presumption  of,  188 

of  privileges  as  to  confidential  communications,  644 

of  estoppel,  728 

by  failure  to  plead,  700 

of  objection  to  mechanics'  lien  in  evidence,  1076 

of  conditions  in  policies,  127d 

WALL,  Judidal  notice  of  effect  upon  window,  28 

WANT  OF  ISSUE,  hearsay  evidence  of,  415 

WAR,  judicial  notice  of,  29 

Judicial  notice  of  effect  on  Statute  of  Limitations,  48 

WARRANT  of  commitment,  contento  of,  1865 

of  commitment  of  witness,  1827 

WARRANTY,  chap.  LXVI.  1810  et  ieq. 

form  of  words  for,  1310 

distinguished  from  guaranty,  1811 
implied,                                                                      310,  1311,  1314,  1817 

intention  as  to,  1812 

rule  of  eaveai  emptor,  1818 

rules  governing  contracts  of,  80S 

outside  of  agreements  relating  to  land,  800 

in  insurance  policies,  1006 
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estoppel  \}j,  780 

parol  eyidence  of,  288,  807,  817 

to  aid,  1816 

Tariance  as  to  proof  of,  669 

WASTE,  variance  as  to  proof  of,  669 

WATERCOURSES,  judicial  notice  of  facto  concerning,  20 

of  tidal  streams,  40 

WEAKNESS  OF  MIND  of  grantor  as  evidence  of  fraud,  974 

WEATHER  OBSERVATIONS,  record  of  as  evidence,  1348 

WEEKS,  usage  to  explain,  904 

WEIGHT  OP  EVIDENCE,  duty  of  jury  as  to,  tBSetseg.,  797,  801 

to  prove  fraud,  977 
of  opiDions,                                                                                  828  et  8eq. 

••  WELL  AND  TRULY,"  meaning  of,  in  official  bond,  1147 

WHISKEY,  Judicial  notice  of  as  intoxicating,  28 

WIDOW,  competency  to  prove  claim  for  share  of  estate,  659 

WIDOWHOOD  as  question  of  fact,  1228 

WIFK    See  Husband  A3U>  Wife. 

effect  of  coverture  on  Statute  of  Limitations,  1269 

competency  as  a  ivitness,  927 

as  witness  to  prove  polygamy,  668 

competency  to  criminate  hustumd,                     *  669 

WILLFULNESS  of  desertion,  presumption  of,  101 

WILLS,  testamentary  capacity,  1196 

burden  of  proof  of  testamentary  capacity,  1212 

evidence  of  rumors  as  to  testamentary  capacity,  1189 

due  attestation,  1198 
proof  of,                                                                                     1200  et  seq, 

what  proof  of  sufficient,  1862 

parol  evidence  concerning,  285 

Jurisdiction  of  equity  to  correct  mistakes,                          '  1197 

cancellation  of,  1194 

spoliated  burden  of  proof  to  invalidate,  189 

rervocation  of,  1862 

nuncupative,  1220 

construction  of,  1192 

principles  of  interpretation  of,  1214 

not  properly  authenticated,  as  evidence,  1211 

evidence  of  title  as  affected  by,  1287 

WIRE  OF  TELEPHONE,  liability  for  damages  by,  1292 

WITNESS,  defined,  1852 
rights  and  duties  of,                                                                   1871  ct  seq. 

bound  to  answer  questions,  1871 

right  to  protection,  1871 

affidavit  to  secure,  1871 

warrant  to  bring,  1865 

if  a  prisoner,  how  brought  and  examined,  1865 

compelling  attendance  and  testimony  of,  1826 
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subpoena  for. 

984 

In  bcbalf  of  indigent  defendants. 

085 

recognizance  of. 

986,986 

when  compelled  to  attend, 

1866 

bound  to  attend  wben  sabpodnaed. 

1873 

neceaaity  of  attending  under  subpoena  duces  tecum. 

i8sa 

compelled  to  testify  without  subpoena, 

1866 

wben  not  excused  from  testifying. 

1825 

disobedience,  bow  punished, 

1865 

forfeiture  therefor, 

1865 

punishment  for  contempt. 

658 

imprisonment  of. 

1827 

competency. 

626  <;^Mg..  1852 

common  law  features  of  incompetency. 

547 

in  federal  courts, 

927  et  seq. 

statutory  provisions. 

528 

general  abrogation  of  former  disqualification. 

6«> 

what  witnesses  incompetent. 

681 

under  New  York  Code, 

12aZet9eq. 

objection,  when  taken. 

545 

of  infamous  persons, 

683,552 

effect  of  perjury. 

554 

of  conviction. 

1824 

of  conviction  in  another  State, 

655 

of  pardon, 

558,563 

insanity  as  a  disqualification. 

532,668 

persons  non  ecnnpoB  mentU, 

582,559 

of  deaf  mutes, 

585 

effect  of  liquor  or  opium. 

535 

of  intoxicated  person. 

548 

of  atheist. 

548 

effect  of  civil  rights  bill, 

551 

of  Indians,  Negroes  and  Chinamen, 

552,928 

parties  in  certain  relations  prohibited, 

582,1353 

See  also  Pkivileobd  CoiofUNioATiosa. 

of  married  women. 

927 

of  husband  or  wife. 

658,1884 

of  infants. 

^&^et9eq. 

of  judg6  or  juror, 

1353 

of  interested  persons. 

1323 

of  defendants  in  criminal  cases, 

929 

to  prove  values. 

885  ^«9. 

handwriting, 

337  «^M?. 

of  parties  on  subject  of  access, 

84 

as  to  transactions  of  deceased  party. 

540  ^«07. 

of  deceased  agent, 

542 

oath  of  witness. 

650,666 

ancient  mode  of. 

666 

who  may  administer. 

668 

affirmation. 

669 
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examinatioD  as  to  koowledge  of  oatb,  60(^ 

to  Chinaman,  67$^ 

to  Jews,  600 

administration  of  onth  or  affinnation  to  witnesses,  1835 

examination  of,  chap.  XIV.  676  et  ieq. 

general  rules  under  California  Code,  I860 

exclusion  from  court-room.  656, 186^ 

as  to  capacity,  1826 

mode  of  taking  testimony  of,  1865  et  seq. 

use  of  interpreter,  546 

control  by  court  of  interrogation,  136^ 

on  wir  dire,  678- 

direct  examination,  578 

order  of  proof,  604 

questions  to  disgrace  witness,  656 

irrelevant  disparaging  questions,  690 

refusal  to  answer,                  -  590 

discretion  of  the  court,  695 

leading  questions,  581,  606^ 

discretion  of  Judge  as  to,  607 

instances  of,  606 

repetition  of  question  to,  659 

questions  by  juror,  605 

of  medical  experts  as  to  consistency  with  authority,  862 

of  witness  as  to  will,  1200 

cross-examination,  582 

theory  and  extent  of,  588,  596 

object  of,  584 

importance  of,  584 

scope  and  range  of,  585 

what  may  be  asked,  588 

proof  of  former  inconsistent  statements,  616 

of  impeaching  witness,  680 

of  expert,  849 

re-examination,  581 

re-direct  examination,  509,  608 

re-cross-examination,  601, 608 

explanation  of  new  facts,  608 

supplying  omitted  evidecce,  604 

privileges  of,  chap.  XV.  643  et  eeq. 

self  criminating  evidence,  651 

service  of  process  on  non-resident,  655 

immunity  from  arrest,  654,  1828,  1871 

discharge  of  from  arrest,  1828,  1872^ 

penalty  for  arresting,  1828 

presumption  as  to  speaking  the  truth,  1849 

sufficiency  to  overcome  pleading,  1178 

sufficient  to  prove  custom,  279 

calling  witness's  attention  to  former  statement,  617 

corroboration  of  witness,  620 

by  confirmative  declarations,  620 
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corraborstioii  of,  by  evidence  of  good  obiiracler,  •B9 

partf  concluded  by  ftnaner  of  bis  own  witoesn.wben,  606,  Oil  et  teg.,  fllH 

contiuuanrp  aa  witness  of  party  calling,  609 

impcBcbment,  ttlS 

fouDdslioQ  accessary,  6S8 

f  rilerion  In  !mp«aclimeDt  csbds,  6SB 

smumarj  of  rule,  6*1 

form  of  intjuiry  of  impeaching  wiineBS,  G3(J,  681,  6S5 

Dumb«r  of  impcacbing  witaesBes.  627 

of  witne3B  examined  by  commission  or  deposition,  618 

cxamiDatioD  of  Itnpeacbiog  witness,  1249 

of  impeacbing  witness,  680 

as  to  collul«ral  mattera.  Wi 

by  evideuce  of  bad  character.  63fi.  828,  629  et  ttq. 

contradiction  of  witness  on  collateral  matten,  632  ft  Mff. 

fees  in  District  of  Columbia,  VM 

punisbnueDt  of,  for  perjury.                    .  ([74 

WOIIDS,  Judicial  notice  of  meaiiiuf^  of,  80 

parol  evidence  to  explsiu,  950 

usage  to  explain,  DOS 

opinioDB  of  nitnesses  as  to  meuoinc  of,  884 

WRIT,  service  on  non-resident.  3U 

of  tfntre  ingpkiendo,  1118 

WRITING.    See  Documk\tart  Evideuce. 

tfhat  is,  under  btalule  at  Frauds,  ISU 

letter  aa,  1018 

proof  i,r.  18W 

of  contents  of,  1818 

evidcDce  of  execution  not  necessary,  1808 
parol  evidence  to  Tary.     See  Pauol  Evidence. 

who  to  pjiplttin  alteration  of.  1864 
wrillen  contraci,  amount  of  evidence  U)  o 
WBONUFULNEaS,  Yuiaace  u  to  proof  of. 


IIIIIIIIIHIIII 

3  bios  Oba  1^5  172 


4 


TiPiiir 


